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Ain)   IN    THE    8IXTY-THIKD   TEAB   OF   THE   STATE. 


John  CyCoiTNELi.  v.  F.  Smith  &  Son,  Appellant 

Master  and  servant:  failure  to  guard  machinery  :  negligence.    The 

1  statute  requires  that  saws  in  manufacturing  Establishments,  when 
it  can  be  done,  shall  be  so  guarded  as  to  prevent  injury  to  work- 
men; and  a  failure  to  do  so  is  negligence,  irrespective  of  the 
question  of  custom.  In  the  instant  case  the  evidence  was  such  as 
to  show  that  defendant  might  have  provided  suitable  protection 
by  means  of  a  board  or  hood. 

Same:    assumption  op  risk:  contributory  negligence.  An  employee 

2  operating  a  circular  saw  does  not  assume  the  risk  of  dangers  not 
appreciated.  In  the  instant  case  assumption  of  the  risk  of  danger 
from  flying  particles  of  wood  in  the  use  of  a  circular  saw,  and  of 
plaintifTs  negligence,  were  for  the  jury. 

Appeal  from  Clinton  District  Court. — ^Hon.  D.  V.  Jack- 
son, Judge. 
Vol.  141  Ll— I 
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2  O'CoNNELL  V.  Smith  &  Son.       [141  Iowa 

Tuesday,  November  17,  1908. 

Rehearinh  Dkniet)  Thursday,  January  21,  1909. 

Action  for  damages  resulted  in  judgment  against  the 
defendant,  from  which  it  appeals. — Affirmed. 

Ellis  &  McCoy,  for  appellant. 

Wolfe  &  Wolfe  and  C.  H.  Oeorge,  for  appellee. 

Ladd,  C.  J. — Defendant  is  proprietor  of  a  box  factory 

in  Clinton,  and  on  June  29,  1906,  plaintiff  was  operating 

a  circular  cross-cut  saw  therein,  cutting  rubbish  for  wood, 

when  the  tooth  of  the  saw  caught  a  block, 

I.    MaSTBI  and  I-,.  ..  ..  .  .  !•! 

servant:  fail-     nurliug  it  luto  his  cje,  destroying  the  sight, 
machinery:        The  saw  extended  through  a  groove  in  the 

negligence.  ^  °  ^ 

table  three  or  four  inches  above.  Pieces  of 
board  were  placed  and  held  with  the  right  hand  on  a  car- 
riage which  was  pressed  toward  the  saw  with  the  body 
and  left  hand.  The  parts  not  used  were  thrown  in  the 
woodpile,  and  those  of  value  put  aside  on  the  table  for  use. 
The  small  blocks  or  pieces  were  cleaned  away  in  the  eve- 
ning. There  was  no  shield  or  guard  on  the  saw.  By 
chapter  149,  Acts  29th  General  Assembly  (see  section 
4999a,  Code  Supp.  1907),  it  is  provided  that  "in  all 
manufacturing  or  other  establishments  where  machinery 
is  used  ...  all  saws  .  .  .  shall  be  properly 
guarded.'^  The  evidence  tended  to  show  that  a  saw  could 
be  effectually  guarded  by  hanging  a  board  large  enough 
to  obstruct  any  pieces  the  teeth  might  catch  and  throw  over 
between  it  and  the  operator,  or  by  covering  with  a  hood 
or  box  so  placed  that  the  material  to  be  sawed  could  pass 
underneath,  and  that  such  appliances  were  proper  to  guard 
against  injury  to  the  operator.  This  evidence  was  prac- 
tically undisputed;  the  defendant  proceeding  on  the  theory 


Digitized  by  LjOOQiC 


Jan.  1909]     O'Connell  v.  Smith  &  Son.  8 

that>  unless  saws  were  customarily  guarded  in  similar  fac- 
tories^ it  could  not  be  charged  with  negligence.  There 
might  be  something  in  this  position  but  for  the  enactment 
of  the  statute  referred  to.  The  Legislature  evidently  con- 
cluded that  the  necessity  of  a  guard  ought  not  to  depend  on 
the  custom  of  particular  factories^  but  on  that  of  those  us^ 
ing  similar  saws  for  like  purposes,  and,  as  many  estab- 
lishments thoughtful  for  the  safety  of  their  employees  had 
found  it  practical  to  guard  different  instruments  including 
saws,  all  establishments  where  machinery  is  used  should 
properly  guard  them.  The  duty  to  guard  saws,  at  least 
when  practicable,  is  fixed  by  law.  The  only  inquiry  left 
open  is  whether  the  guard  is  proper.  That  other  factories 
may  have  ignored  this  law  furnishes  no  excuse  to  any 
one  for  not  complying  with*  its  terms.  The  evidence  left 
little  or  no  doubt  but  that  to  guard  this  and  other  saws  in 
defendant's  factory  was  practical,  that  either  of  the  appli- 
ances mentioned  would  have  furnished  adequate  protection 
without  interfering  with  the  operation  of  the  saws,  and 
therefore  might  have  been  found  to  have  been  proper.  It 
follows  that  in  entirely  omitting  to  provide  any  guard  for 
the  protection  of  the  operator  the  defendant  was  negligent. 
II.  Did  plaintiff  assume  the  risk?  He  had  been 
employed  as  a  roustabout  at  this  factory  for  the  five  years 
previous  to  the  accident,  and  prior  to  that  during  vacations 
2  Same-  aMump-  ^^  attending  schooL  When  those  regu- 
contHbuto^*     larly  operating  machines  were  away,  he  often 

negligence.  ^^^    ^j^^jj,    pj^^^g^     ^^jjj    Jh    ^Jg    ^^y    ^    Jj^J 

handled  temporarily  the  planer,  the  matcher,  the  printer, 
the  nailer,  and  for  a  day  or  a  half  day  at  a  time  the  cross- 
cut saw  on  four  or  five  different  occasions,  and  during  the 
week  before  the  accident.  He  had  noticed  the  saw  carry 
two  or  three  little  blocks  over  to  the  other  side  of  it,  but 
testified  that  he  had  never  seen  it  throw  any  over  with  any 
d^ree  of  force,  and  that  he  was  not  aware  of  any  danger 
to  be  apprehended  therefrom.     Another  witness  who  had 
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operated  the  saw  several  years  testified  that  it  would  catch 
a  block  so  as  to  hurl  it  with  force  only  occasionally — about 
once  a  week.  To  do  this,  of  course,  the  saw  teeth  must 
catch  into  the  block  somewhat  firmly,  and  this  would  not 
be  likely  to  occur  frequently,  so  that  plaintiff,  though  in 
the  factory  a  long  time,  might  not  have  appreciated  the 
danger  from  this  source.  If  he  did  not  appreciate  the 
danger,  and  the  jury  might  so  have  found,  then  he  did 
not  assume  the  risk.  See  Harney  v.  Chicago,  etc.  Railway 
Co,,  139  Iowa,  359.  Enough  has  been  said  to  indicate  that 
whether  plaintiff  was  guilty  of  contributory  negligence  was 
for  the  jury.  Several  other  errors  are  assigned  and  re- 
garded as  untenable,  but^  not  being  argued  or  noticed  in 
the  statement  of  propositions  or  points,  are  not  reviewed. — 
AffirmecL 


Ii42    74^  •^*  •^'  Hedge,  Appellee,  v.  City  of  Des  Moines, 

' Appellants. 

Municipal  corporations:  special  assessments:  objections:  evidence 

1  OF  filing.  On  appeal  from  the  assessment  of  the  cost  of  certain 
paving  the  evidence  is  held  to  show  that  an  amendment  to  the 
original  objections  filed  before  the  city  council  was  in  fact  filed, 
although  not  found  among  the  files  at  the  time  of  the  trial  in 
the  district  court,  and  therefore  is  treated  as  a  part  of  the  objec- 
tions duly  filed. 

Same:  objections:   waiver.     Objections  to  a   special  assessment  for 

2  the  cost  of  paving  not  filed  within  the  time  provided  by  Code 
sections  823-4,  and  not  until  after  the  hearing  before  the  council 
cannot  be  considered,  even  though  notice  was  given  at  the  hearing 
that  such  objections  would  be  filed 

Contracts  for  public  improvement:  conformity  with  prior  proceed- 

3  ings.  a  contract  entered  into  with  the  successful  bidder  for  the 
construction  of  a  public  improvement  must  conform  substantially 
with  the  terms  and  conditions  constituting  a  basis  for  the  compet- 
itive bidding;  but  this  rule  is  not  as  generally  applied  where  the 
improvement  has  been  completed  as  where  the  right  to  enter  into 
the  contract  is  challenged  at  the  inception  of  the  proceedings  and 
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before  the  contractor  has  done  his  work,  or  where  there  was  a 
previous  understanding  with  the  successful  bidder  which  was  with- 
held from  others. 

Same.  In  the  instant  case  the  notice  to  bidders  provided  that  the  cost 

4  of  the  improvement  should  be  charged  to  abutting  property  ac- 
cording to  law,  and  payment  in  full  for  the  work  to  be  made  in 
assessment  certificates.  The  contract  entered  into  provided  that 
if  the  cost  of  the  improvement  might  not  lawfully  be  assessed 
against  the  abutting  property  the  city  would  pay  the  same  out 
of  a  special  fund.  Held,  in  view  of  the  fact  that  no  objection  to 
the  contract  was  made  in  advance  of  its  complete  performance  in 
accordance  with  specifications;  that  the  variance  in  the  contract 
was  of  no  benefit  to  the  contractor,  but  rather  to  the  city ;  and 
as  it  was  in  compliance  with  an  ordinance  protecting  the  city 
from  a  general  liability  for  deficiency,  and  with  the  statute  as 
understood  by  the  parties,  there  was  not  such  a  substantial  de- 
parture from  the  notice  as  to  invalidate  the  contract. 

Same:  contracts:  guaranty  provisions.     The  provision  in  a  paving 

5  contract  that  the  contractor  shall   keep  the  improvement  in    re- 

pair for  a  series  of  years  is  not  a  matter  of  which  abutting 
owners  can  complain  because  casting  upon  them  a  burden  not 
authorized  by  the  statute,  as  th6  same  is  essentially  a  guaranty  of 
good  work;  and  this  is  especially  true  where  the  objectors  to  the 
assessment  in  petitioning  for  the  improvement  asked  that  the 
provision  be  incorporated  in  the  contract. 

•Petition  for  public  improvement:  signatures  by  agents:  authority: 

6  EVIDENCE.  Where  the  petition  for  a  public  improvement  purports 
to  have  been  signed  in  part  by  the  duly  authorized  agents  of 
abutting  owners,  the  city  council  will  be  presumed  to  have  satis- 
fied itself  as  to  the  authority  of  such  agents  before  adopting  the 
resolution  of  necessity;  and  the  finding  of  the  council  makes  a 
prima  facie  case  in  that  respect.  In  the  instant  case  the  evidence 
of  want  of  such  authority  is  held  insufficient  to  overcome  the 
prima  facie  case  made  by  the  record  of  the  council. 

Special  assessment:  benefits:  front  foot  rule.    Where  a  special  as- 

7  sessment  purports  to  have  been  made  according  to  benefits  and 
such  is  the  finding  of  the  council,  this  finding  is  not  impeached 
by  the  fact  that  the  result  is  the  same  as  though  the  assessment 
had  been  made  by  the  front  foot  rule. 

Same:   benefits:   evidence.     In   the   matter  of   an   assessment  /or   a 

8  public  improvement  the  evidence  is  held  to  show  that  abutting 
owners  received  the  benefits   for  which  they  are  assessed. 

Special  assessments:  counterclaim  for  value  of  old  improvement. 
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9  Conceding  that  an  abutting  owner  has  a  claim  against  a  dty  for 
the  value  of  an  old  pavement  constructed  by  special  assessment, 
which  has  been  removed  by  the  city,  still  its  value  cannot  be  set- 
off against  an  assessment  payable  to  the  contractor  for  construct- 
ing a  new  one,  as  the  city  acts  in  a  legislative  capacity  in  making 
the  assessment. 

Special  assessments:  diversion  of  funds.    A  special  assessment  is 
ID    a  tax  levied  for  a  special  purpose  and  is  not  subject  to  counter- 
claim, set  off,  attachment  or  execution. 

Special  assessment:  waiver  of  irregularity.    Where  special  assess- 

11  ment  proceedings  up  to  the  time  of  filing  objections  and  the  hear- 
ing thereon  did  not  disclose  a  purpose  to  assess  the  abutting  pro- 
perty in  excess  of  the  depth  of  one  hundred  and  fifty  feet,  the 
irregularity  in  so  doing  was  not  waived  by  failing  to  make  ob- 
jection thereto  before  the  council. 

Appeal:  correction  of  assessment:  confirmation.    Where  property 

12  was  illegally  assessed  in  excess  of  one  hundred  and  fifty  feet, 
the  Supreme  Court  on  appeal,  under  the  peculiar  circumstances  of 
the  case,  confirm  the  assessment  to  that  extent  with  legal  in- 
terest from  the  date  of  the  original  delinquency,  and  cancel  the 
same  as  to  all  property  in  excess  of  one  hundred  and  fifty  feet, 
rather  than  order  an  entire  new  assessment. 


Appeal  from  Polk  District  Court. — Hon.  A.  H.  MoVey, 

Judge. 

Saturday,  Januaby  23,  1909. 

This  is  an  appeal  in  the  matter  of  an  assessment 
of  the  cost  of  paving  against  abutting  property  in  the  city 
of  Des  Moines.  From  the  action  of  the  city  council,  the 
plaintiff  appealed  to  the  district  court,  and  obtained  therein 
partial  relief.  From  the  order  of  the  district  court  both 
parties  have  appealed  to  this  court.  The  defendant  first 
perfected  its  appeal  and  is  designated  in  the  record  as  the 
appellant  Thirty-one  other  like  appeals  by  as  many  other 
property  owners  from  the  same  action  of  the  city  council 
were  by  stipulation  of  parties  heard  and  determined  in  the 
district  court  upon  the  same  evidence,  and  are  submitted 


Digitized  by  LjOOQiC 


Jan.  1909]         Hbdos  v.   Dss  Moines.  7 

here  upon  the  same  record.     Affirmed  on  plaintiffs  appeal 
and  reversed  on  defendant's  appeaL 


Tf.  H.  Bremner,  Bead  <&  Bead,  M.  H.  Cohen  and  W. 
Jf.  McLaughlin,  for  appellant 

Eager  &  Powell,  Dudley  &  Coffin  and  0.  L.  Nourse, 
ioT  appellee. 

Evans,  C.  J. — This  case  involves  the  assessment  of 
the  cost  of  paving  West  Grand  Avenue,  in  the  city  of 
Des  Moines,  from  Fourteenth  Street  to  Twenty-Eighth 
Street  In  the  fall  of  1903  a  movement  was  set  on  foot 
among  the  owners  of  property  abutting  on  said  street  for 
the  repavement  thereof.  The  street  was  already  covered 
with  a  brick  pavement,  which  had  been  laid  about  the  year 
1890,  and  which  had  become  worn  and  defective.  Peti- 
tions were  circulated  among  the  property  owners  for  their 
signature,  addressed  to  the  city  council  and  asking  for 
such  repavement  These  petitions  were  signed  by  a  very 
large  majority  of  the  property  owners,  including  the  large 
majority  of  the  plaintiffs  in  these  pending  appeals.  These 
signatures  were  not  all  attached  to  the  same  paper.  For 
the  convenience  of  the  persons  who  circulated  the  petitions, 
five  separate  papers  were  used,  and,  as  we  understand  the 
record,  they  were  placed  in  ibe  hands  of  as  many  different 
canvassers,  each  of  whom  presented  the  paper  in  his  pos- 
session to  such  property  owners  as  were  interviewed  by 
him.  In  all  material  respects  these  papers  were  duplicates 
of  each  other.  After  obtaining  the  signatures  of  property 
owners  thereto,  they  were  all  presented  to  the  city  council 
and  left  with  the  city  clerk.  In  the  subsequent  proceedings 
they  were  treated  by  the  city  council  as  the  equivalent  of 
a  petition  on  the  part  of  all  the  signers  thereto  for  the 
repavement  of  such  street  Three  of  these  papers,  which 
contained  a  large  majority  of  the  names  presented  to  the 
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city  coTincil,  expressly  asked  for  a  specified  asphalt  pave- 
ment at  the  maximimi  cost  of  $2  per  square  yard.  The 
other  two  papers  asked  for  the  repavement  of  the  street, 
without  making  any  specification  of  the  kind  of  pavement 
desirei  On  February  15,  1904,  the  city  council  by  roll 
call  approved  a  proposed  resolution  of  necessity  for  the 
paving  of  such  street,  and  fixed  March  7  as  the  time  for 
final  consideration  th3reof.  This  proposed  resolution  re- 
cited in  its  preamble  that  "the  owners  of  the  majority  of 
the  linear  front  feet  of  the  property  abutting"  upon  the 
street  proposed  to  be  improved  had  petitioned  the  council 
to  repave  the  same,  and  that  "a  majority  of  the  signers  of 
said  petition  have  indicated  their  preference  for  an  asphalt 
pavement.''  Upon  the  final  consideration  of  the  resolution 
on  March  7,  1904,  no  protests  were  made  thereto,  and  the 
resolution  was  finally  adopted  upon  roll  call  by  a  vote  of 
six  to  three.  Proceedings  regular  in  form  were  had,  which 
resulted  in  the  letting  of  the  contract  on  April  1,  1904. 
Frequent  reference  to  different  portions  of  this  con- 
tract will  be  necessary  in  the  further  discussion  of  this  case, 
and  we  therefore  set  the  same  out  at  this  point,  as  follows: 

Contract 

For  Paving  West  Grand  Avenue 

Assessment  Work. 

This  contract,  made  and  entered  into  this  1st  day  .of 
April,  1904,  by  and  between  the  Barber  Asphalt  Paving 
Company,  party  of  the  first  part,  and  the  city  of  Des 
Moines,  in  the  county  of  Polk,  and  State  of  Iowa,  party 
of  the  second  part:  Witnesseth:  That  the  said  party  of 
the  first  part  hereby  agrees  to  furnish  at  his  own  expense 
all  necessary  material  and  labor,  and  to  construct  the  im- 
provements hereinafter  designated,  in  a  thorough,  sub- 
stantial and  workmanlike  manner,  and  in  strict  compliance 
with  the  requirements  of  this  contract  and  the  specifications 
and  plans  hereinafter  set  out  or  referred  to,  or  hereto 
attached  to  the  satisfaction  and  approval  of  the  city  en- 
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gineer  and  the  board  of  public  works  of  the  city  of  Des 
Moines,  to  wit:  Paving  with  asphalt  West  Grand  Avenue 
between  the  west  line  of  West  14th  Street  and  the  east  line 
of  West  28th  Street,  except  that  portion  thereof  between 
a  line  one  foot  north  of  and  parallel  with  the  north  rail 
of  the  north  street  railroad  track  located  on  said  street  and 
a  line  one  foot  south  of  and  parallel  with  the  south  rail 
of  the  south  street  railroad  track  there  located,  which  ex- 
cepted portions  shall  not  be  paved.  The  asphalt  to  be  used 
to  be  of  the  best  quality  of  refined  asphalt  taken  from  the 
Pitch  Lake  in  the  Island  of  Trinidad.  About  22,000 
square  yards  of  asphalt  paving,  more  or  less.     .     .     . 

The  party  of  the  first  part  further  agrees  to  perform 
the  said  work  in  strict  accordance  with  this  contract,  and 
with  the  plans  and  specifications  hereinbefore  referred  to, 
at  the  price  of  $2°*/»o»  per  square  yard,  which  shall  be  in 
full  compensation  for  the  cost  of  the  entire  work,  and 
the  city  of  Des  Moines  shall  not  be  liable  to  said  party 
of  the  first  part  for  extras  of  any  kind  or  for  any  damage 
which  he  may  sustain  by  coming  in  contact  with  rock,  sand, 
water,  or  any  other  unforeseen  obstacle  or  material,  or  by 
reason  of  unfavorable  weather,  it  being  expressly  under- 
stood that  the  contract  price  above  specified  diall  be  in  full 
for  all  work  done  under  this  contract. 

It  is  further  agreed  that  the  cost  of  said  work  shall 
be  assessed  according  to  benefits  against  private  prop- 
erty fronting  or  abutting  on  the  street  or  streets  upon 
which  said  improvements  are  made,  and  shall  be  payable, 
within  the  time  and  in  the  manner  provided  by  law  and 
the  ordinances  of  the  city  of  Des  Moines,  relating  to  the 
paving  and  curbing  of  streets  and  alleys  and  the  construc- 
tion of  sewers,  and  providing  for  the  assessment  and  the 
cost  thereof  against  abutting  property  and  the  issuance  of 
assessment  certificates  therefor,  and  the  party  of  the  first 
part  hereby  agrees  to  receive  the  assessment  certificates 
issued  in  compliance  therewith,  in  full  payment  and  com- 
pensation for  all  work  done  and  material  furnished  in  the 
performance  of  this  contract,  without  recourse  on  the  city 
of  Des  Moines,  it  being  expressly  understood  that  the  duty 
and  liability  of  said  city  of  Des  Moines,  to  the  party  of 
the  first  part,  or  to  any  person  claiming  under  him,  shall 
be  confined  to  its  power  to  impose  said  assessment  and  de- 
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liver  the  assessment  certificates,  to  said  parties  of  the  first 
part,  or  the  person  or  persons  entitled  thereto. 

[Provided,  however,  that  if  any  portion  of  the  cost 
of  said  improvement  may  not  be  lawfully  assessed  against 
abutting  property,  such  portion  of  such  cost  shall  be  paid 
by  the  city  of  Des  Moines  out  of  the  city  improvement  fimd 
to  be  created  in  accordance  with  the  provisions  of  section 
830  of  the  Code,  but  the  liability  of  the  said  city 
for  such  portion  of  said  cost  diall  be  limited  to  the  levy, 
collection  and  proper  application  of  such  tax  and  no 
general  liability  shall  be  created.] 

Said  party  of  the  first  part  further  agrees  that  the 
improvement  herein  contracted  for  shall  be  thoroughly 
and  substantially  constructed  in  accordance  with  the  pro- 
visions of  this  contract  and  the  specifications  herein  re- 
ferred to,  under  the  penalties  set  forth  in  the  certain  bond 
executed  by  said  party  of  the  first  part,  of  even  date  here- 
\dth  and  hereto  attadied,  which  is  expressly  made  a  part 
of  this  contract  [and  to  that  end  hereby  further  agrees, 
undertakes  and  guarantees  that  the  material  and  workman- 
ship employed  in  or  upon  the  work  shall  be  of  such  char- 
acter that  the  pavement  shall  endure,  without  need  of  re- 
pairs, during  a  period  of  seven  years  from  and  after  the 
completion  thereof;  and  that  in  case  any  depression  greater 
than  three-eighths  of  one  inch  within  the  length  of  a  four- 
foot  straight  edge  occurs  or  any  sign  of  disintegration  ap- 
-pesLTSy  or  any  defects  occur  within  said  period,  except  such 
as  are  without  the  fault  of  the  contractor,  caused  by  reason 
of  excavations  in  the  pavement,  and  except  such  defects  as 
arise  from  causes  not  incident  to  the  ordinary  usage  of 
street  pavements;  then  the  contractor  will,  within  ten 
days  from  the  time  of  being  notified  of  such  defect,  make 
the  same  good  or  will  pay  to  the  city  of  Des  Moines  the 
reasonable  cost  of  remedying  such  defect  It  being  the 
intention  that  the  party  of  the  first  part  hereby  guarantees 
that  the  improvement  herein  specified  shall  be  and  remain 
(except  as  to  defects  that  may  appear,  or  repairs  which 
may  be  needed  by  reason  of  excavations  or  disturbances  of 
the  street,  not  caused  by  said  party  of  the  first  part,  its 
agents,  servants,  or  employes),  at  the  end  of  seven  years 
from  the  completion  thereof  in  as  good  condition  in  all 
respects  as  when  completed  and  as  required  by  the  contract 
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and  specifications  embodied  in  said  contract;  and  shall  be 
and  remain  a  good,  substantial,  reliable  and  durable  pave- 
ment in  material  and  workmanship  as  a  whole  and  in  all 
its  parts  except  ordinary  wear:  Provided,  it  shall  be  the 
duty  of  the  party  of  the  first  part,  or  his  sureties,  to  notify 
the  Board  of  Public  Works  in  writing  to  inspect  said  im- 
provement within  thirty  days  prior  to  the  expiration  of 
said  term  of  seven  years  and  imtil  the  Board  of  Public 
Works  shall  be  so  notified,  the  above  obligation  to  maintain 
the  said  improvement  in  good  condition  and  repair  shall 
continue  and  remain  in  force] :  Provided,  further,  that 
nothing  herein  contained  shall  be  construed  to  release  said 
party  of  the  first  part  or  his  sureties  from  liability  through 
consequence  of  any  wrongful,  fraudulent  or  negligent  act 
of  the  said  party  of  the  first  part,  his  agent  or  employes, 
in  the  construction  of  said  improvements  which  shall  not 
have  been  disclosed  at  the  expiration  of  seven  years  above 
mentioned. 

So  far  as  appears  in  this  record  the  improvement  was 
completed  in  strict  accord  with  the  contract  on  June  15, 
1904.  A  schedule  of  proposed  assessments  was  prepared  by 
the  proper  officers  and  a  notice  of  assessment  published 
on  July  2,  1904.  Within  the  time  allowed  by  the  statute 
the  plaintiffs  filed  objections  to  the  proposed  assessment 
After  a  hearing  thereon  by  the  city  council  on  August  3d, 
the  city  council  overruled  such  objections,  and  ordered  the 
assessment  in  accordance  with  the. proposed  schedule.  Up- 
on appeal  to  the  district  court  the  findings  of  the  district 
court  were  adverse  to  the  plaintiffs  upon  all  objections  save 
one.  That  one  related  to  a  claim  of  credit  by  the  plain- 
tiffs for  the  value  of  the  brick  contained  in  the  old  pave- 
ment The  lower  court  allowed  such  credit^  and  cancelled 
the  assessment,  and  ordered  a  reassessment  to  be  made  for 
the  balance  due  after  allowing  such  credit  Inasmuch  as 
the  case  is  triable  de  novo  here,  we  will  take  up  the  ques- 
tions involved  as  nearly  as  may  be  in  their  logical  order, 
rather  than  to  consider  first  the  questions  presented  upon 
appellant's  appeal 
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I.     Before  proceeding  to  the  consideration  of  the  merits 

of  the  case,  however,  it  is  necessary  for  us  to  determine 

one  dispute  of  fact  between  the  parties  as  to  the  state  of 

the    record.       The    obiections    filed    by    the 

I.  Municipal  J  •^ 

s^"ud^l^c^-  plaintiffs  before  the  city  council  were  in  the 
j??tions:°evi-  form  of  an  original  paper  conceded  to  have 
denceo  filing.  |^^^  gj^j  j^  time,  and  two  successive  amend- 
ments thereto  filed  at  later  dates.  The  time  for  filing  ob- 
jections expired  on  July  22d.  The  first  amen'dment  to  the 
objections  is  known  in  the  record  as  "Exhibit  6a  and  b." 
At  the  time  of  the  trial  in  the  district  court  it  was  not 
found  among  the  files  and  records  of  the  city  clerk,  but 
was  produced  by  plaintiffs'  counsel.  The  paper  actually 
produced  by  plaintiffs'  counsel  contained  no  filing  mark 
thereon.  It  is  claimed  by  the  defendant  that  it  should 
be  disregarded  as  not  having  been  filed;  or,  if  filed,  that 
there  was  no  proper  evidence  that  it  was  filed  in  time. 
It  appears  from  the  testimony  of  counsel  who  prepared  it 
that  the  paper  was  prepared  in  manifold  to  be  used  by 
many  objectors,  and  that  a  large  number  of  the  manifold 
sheets  were  taken  to  the  clerk's  office  and  filed  therein, 
and  that  the  clerk  actually  did  place  a  filing  mark  upon 
some  of  them.  We  infer  also  from  this  testimony  that 
counsel  kept  some  of  the  forms.  This  testimony  of  counsel 
is  abundantly  corroborated  by  other  testimony  and  by  the 
circumstances,  and  we  are  fully  convinced  of  the  truth  of 
it.  This  exhibit,  therefore,  will  be  deemed  as  a  part  of 
plaintiffs'  objections  duly  filed. 

The  second  amendment  is  conceded  to  have  been  filed 
after  the  hearing  before  the  council  which  occurred  on 
August  3d.  It  is  claimed  by  counsel  for  plaintiffs  that  at 
the  time  of  the  hearing  they  notified  the 
^*  ^ons'-  w^afvcr.  couucil  that  such  additional  objections  would 
be  filed,  and  that  the  council  a*=?s!ented  there- 
to. Accepting  this  statement  of  fact,  it  does  not  meet  the 
requirements  of  sections  823   and   824.     This  amendment 
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must  therefore  be  disregarded  in  the  consideration  of  this 
appeal.  We  may  say,  however,  that  notwithstanding  this 
holding  we  have  examined  the  objections  set  forth  in  such 
amendment,  and  find  nothing  in  them  which  in  our  judg- 
ment would  avail  the  plaintiffs  to  defeat  the  assessment^ 
even  though  such  amendment  had  been  made  in  time. 

II.     The  first  contention  of  plaintiff  is  that  the  con- 
tract which  was  entered   into  with   the  contractor  for  the 
construction  of  this  improvement  was  not  in  accord  with 
^  the  specifications,  nor  in  accordance  with  the 

3.  Contracts  for  ^  ' 

?ro*v''emenT:  ^^^y  ^^d  that,  therefore,  the  contract  was  not 
w*ith**^o^  let  in  pursuance  of  any  bid  nor  as  the  result 
proceedings.  ^f  competitive  bidding.  The  part  of  the 
contracf  which  is  objected  to,  and  which  is  referred  to  in 
the  arguments  as  a  "rider,"  is  that  part  which  we  have 
indicated  in  the  first  brackets  in  the  copy  above  set  forth. 
The  argument  is  that  this  provision  is  a  substantial  de- 
parture from  the  terms  set  forth  in  the  specifications  and 
notice  to  bidders.  Where  a  statute  provides  for  competitive 
bidding  as  a  condition  precedent  to  the  letting  of  a  con- 
tract, the  courts  have  usually  been  strict  in  requiring  that 
the  contract  finally  entered  into  with  the  successful  bidder 
shall  conform  substantially  to  the  terms  and  conditions 
previously  laid  down  as  the  basis  for  the  competitive  bid- 
ding. Any  other  rule  would  open  the  door  to  favoritism, 
and  tend  to  destroy  fair  competition.  As  to  what  consti- 
tutes a  substantial  conformity  in  a  given  case,  there  is 
variance  in  the  holdings  of  courts.  Generally  speaking, 
it  may  be  said  that  literal  conformity  is  not  required,  and 
that  the  rule  of  substantial  conformity  is  applied  with 
greater  strictness  in  cases  where  the  right  to  enter  into 
the  contract  is  challenged  at.  the  inception  of  the  proceed- 
ings and  before  the  contractor  has  constructed  the  improve- 
ment, and  in  those  cases  where  there  was  a  previous  under- 
standing with  the  successful  bidder  which  was  withheld 
from  the  other  bidders. 
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In  the  case  at  bar  the  notice  to  bidders  contained  this 
provision:  "All  the  expense  of  constructing  said  paving 
to  be  charged  to  the  property  abutting  thereon,  in  accord- 
ance with  the  law  governing  the  same,  and 
payment  for  said  work  to  be  made  in  assess- 
ment certificates  which  shall  be  accepted  by  the  contractor 
in  full  payment  for  all  work  done  under  his  contract'' 
It  is  not  claimed  by  plaintiffs  that  the  "rider"  referred  to 
was  of  itself  prejudicial  to  the  abutting  property  owners; 
nor  that  the  contractor  has  any  occasion  to  resort  to  its 
provisions  for  the  collection  of  his  pay.  Nor  do  they  claim 
that  if  the  contractor  should  resort  to  its  provisions  for  the 
collection  of  any  part  of  his  pay,  it  could  in  any 
wise  operate  prejudicially  to  the  abutting  property 
owners.  Their  contention  is  that  this  added  provision  was 
advantageous  to  the  contractor  from  his  point  of  view  at 
the  time  it  was  incorporated  in  the  contract,  and  that  it 
was  therefore  a  substantial  departure  from  the  bid  and 
rendered  the  contract  void.  There  is  nothing  in  this  record 
that  would  justify  a  suspicion  that  this  provision  was  in- 
corporated in  pursuance  of  any  previous  secret  understand- 
ing. It  will  be  noticed  that  the  specifications  called  for 
an  assessment  "to  be  charged  to  the  property  abutting 
thereon  in  accordance  with  the  law  governing  the  same." 

The  law  governing  the  same  is  contained  in  sections 
792a,  and  792b,  Code  Supp.  1902,  and  in  section  830, 
Code.  These  specifications  incorporated  the  law  by  special 
reference,  even  though  it  might  not  have  been  necessary  to 
do  so.  There  might  be  some  room  for  a  difference  of  opin- 
ion as  to  the  construction  to  be  placed  upon  the  statute 
above  referred  to.  By  this  "rider"  the  parties  agreed  upon 
a  construction  of  the  statutes  in  advance.  If  the  agreed 
construction  was  correct,  it  can  furnish  no  ground  of  com- 
plaint If  incorrect,  possibly  a  different  conclusion  ought 
to  be  reached.  We  are  of  the  opinion  that  the  language 
of  the  specifications  as  contained  in  the  notice  to  bidders 
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contemplated  full  payment  to  the  contractor,  and  not  a 
partial  one,  ^iich  payment  was  to  be  made  in  assessment 
certificates  legally  assessed.  The  duty  of  making  a  legal 
assessment  was  upon  the  defendant  If  an  assessment  for 
the  full  cost  could  not  lawfully  be  made,  would  the  duty 
of  the  city  then  be  at  an  end?  The  parties  agreed  other- 
wise in  their  construction  of  the  statute  as  disclosed  by  the 
"rider."  To  say  the  least,  the  statute  would  bear  the  con- 
struction thus  placed  upon  it  Iowa  Pipe  Line  Company 
V.  Callanan,  125  Iowa,  358;  Younkers  v.  Des  Moines 
(Iowa),  101  N.  W.  1129. 

It  should  be  said  also  in  this  connection  that  there 
was  in  force  at  the  time  of  such  contract  an  ordinance  of 
the  city,  enacted  in  1900,  which  required  all  such  con- 
tracts to  contain  a  provision  substantially  similar  to  the 
"rider''  complained  of;  the  language  of  such  ordinance 
being  as  follows:  "The  cost  of  said  city  improvement  will 
be  paid  in  assessment  certificates  for  the  amount  assessed, 
and  that  the  balance  of  said  costs  will  be  paid  in  warrants 
on  the  city  improvement  fund,  payable  out  of  the  proceeds 
of  the  tax  levied  therefor,  and  the  contract  shall  contain 
like  provisions."  In  view  of  the  fact  that  the  contract  as 
entered  into  was  never  objected  to  in  advance  of  its  per- 
formance by  the  contractor,  and  that  the  contract  has  been 
fully  performed  in  accordance  with  the  terms  of  the  speci- 
fications themselves,  and  that  the  "rider"  complained  of 
has  not  in  fact  been  of  any  benefit  to  the  contractor  and 
that  it  was  in  its  essence  only  an  attempt  to  agree  in  ad- 
vance on  the  law,  and  that  the  provision  was  to  some  de- 
gree beneficial  to  the  city  and  a  compliance  with  its  gen- 
eral ordinance  in  protecting  it  against  a  general  liability 
for  deficiency,  we  would  not  be  warranted  in  holding  that 
it  was  such  a  substantial  departure  from  the  specifications 
as  to  destroy  the  validity  of  the  contract. 

III.  The  plaintiffs'  next  contention  is  that  they  were 
prejudiced   by  a   provision   in   the   contract  which   boimd 
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the  contractor  to  guarantee  the  pavement  and  to  keep  the 

sanie  in  repair  for  a  period  of  seven  years. 

'  tracts':  guaran-    The  ariTument  is  that  this  threw  upon  the 

ty  provUions.  ^     °  n .   .         i    i 

abutting  property  owners  an  additional  bur- 
den which  was  not  authorized  by  the  statute.  The 
provisions  complained  of  appear  in  the  copy  of  the 
contract  which  we  have  set  out  in  the  foregoing  pages, 
and  we  have  included  the  same  in  the  second  pair 
of  brackets.  These  provisions  furnish  the  plaintiffs  no 
just  ground  of  complaint  They  are  essentially  a  guaranty 
of  a  good  job.  They  are  in  accord  with  section  814,  Code 
Supp.  1902.  They  have  been  heretofore  approved  by  this 
court.  Allen  v.  Davenport,  107  Iowa,  91 ;  Osbum  v.  Lyon, 
104  Iowa,  160.  It  may  be  added,  further,  that  the  peti- 
tions for  the  pavement  which  were  presented  to  the  city 
council  by  the  property  owners  contained  a  request  that 
such  a  provision  should  be  incorporated  in  the  contract 
with  the  contractor. 

IV.  It  is  urged  by  the  plaintiffs  that  the  paving 
resolution  was  not  adopted  by  a  three-fourths  vote,  and 
that  it  was  not  petitioned  for  by  the  owners  of  the  majority 
,  „  of  the  linear  front  feet  of  abuttine  property. 

6.  Pbtitioh  for  ^  ^  o    r      r       ./ 

PUBLIC  m.        There  is  some  dispute  between  counsel  wheth- 

PROVEICENT:  '^ 

SSi*I^'^"th5r.  ^^  ^^^  paving  resolution  was  adopted  by  a 
ity:  evidence,  thrcc-fourths  votc,  or  whether  by  the  same 
vote  as  the  resolution  of  necessity,  namely,  six  to  three. 
The  fact  is  not  disclosed  by  the  record  except  by  inference. 
The  resolution  purports  to  be  adopted  in  pursuance  of  a 
petition  by  the  owners  of  a  majority  of  the  linear  front 
feet  of  the  abutting  property.  It  is  claimed  by  the  plain- 
tiffs that  this  recital  was  not  true  in  fact,  and  an  issue 
was  made  upon  it  in  the  trial  below.  The  trial  court  found 
against  the  plaintiffs  on  that  issue.  It  is  very  doubtful 
whether  the  plaintiffs  fairly  made  this  objection  before  the 
city  council.  The  written  objection  filed  with  the  city 
council  on  this  point  was  that  "there  was  no  petition  be- 
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fore  the  council  containing  the  names  of  citizens  owning 
the  majority  of  the  linear  front  feet  of  abutting  property." 

The  point  made  on  appeal  is,  not  that  the  persons 
whose  names  appear  upon  the  petition  do  not  own  a  ma- 
jority of  the  linear  feet,  but  that  the  names  appearing 
upon  such  petition  were  not  authorized.  The  proof  offered 
in  support  of  this  contention  is  indirect  and  weak.  Some 
of  the  names  on  the  petition  purported  to  be  signed  by 
authorized  agents.  A  husband  signed  for  the  wife.  In 
one  instance  the  wife  signed  for  the  husband.  A  father 
signed  for  his  child.  No  person  whose  name  was  so  signed 
to  the  petition  by  another  ever  repudiated  the  act  of  such 
alleged  agent,  nor  did  any  such  person  appear  as  a  witness 
at  the  trial  below  to  testify  that  the  use  of  his  name  was 
not  authorized.  Plaintiffs  offered  evidence  in  some  in- 
stances that  certain  written  names  appearing  upon  the  pe- 
tition were  not  in  the  handwriting  of  such  property  owner. 
The  Hubbell  estate  was  the  owner  of  nearly  one  thousand 
one  hundred  linear  front  feet.  Its  name  was  attached  to 
the  petition  by  F.  M.  Hubbell  and  F.  C.  Hubbell,  who 
constituted  a  majority  of  the  trustees  'of  the  estate.  It 
is  contended  that  they  had  no  power  under  the  trust  in- 
strument to  sign  such  petition.  We  have  examined  the  in- 
strument, and  find  that  general  power  of  management  with 
certain  specified*  restrictions  is  conferred  upon  a  majority 
of  the  trustees.  One  of  the  signing  trustees  was  the 
creator  of  the  trust,  and  the  two  signing  trustees  are  per- 
haps its  principal  beneficiaries.  We  think  they  had  power 
to  sign  the  petition.  The  Equitable  Life  Insurance  Com- 
pany was  the  owner  of  more  than  one  hundred  linear  front 
feet.  Its  name  was  signed  to  the  petition  by  its  president, 
F.  M.  Hubbell.  It  is  claimed  that  he  had  no  authority 
to  so  use  the  name  of  the  company,  because  there  was  no 
action  by  the  board  of  directors.  It  is  shown  that  Mr. 
Hubbell  and  his  son,  F.  C.  Hubbell,  own  practically  all 
the  stock  of  the  company.     The  signature  of  the  company 
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was  attached  by  the  president  to  the  same  paper  that  was 
signed  by  F.  M.  and  F.  C.  Hubbell  for  the  Hubbell  estate, 
and  presumably  at  the  same  time.  There  was  no  attempt 
at  repudiation  at  any  time  by  the  board  of  directors.  F. 
M.  Hubbell  signed  also  for  his  wife,  without  consulting 
her.  She  never  repudiated  the  act  He  continued  to  rep- 
resent her  in  all  the  proceedings.  These  instances  will 
suffice  as  illustrations  of  the  nature  of  plaintiffs  attack 
upon  the  sufficiency  of  the  petition  to  the.  city  council. 
In  our  judgment,  the  ground  of  attack  is  not  sustained. 
Before  the  petition  was  acted  on  by  the  city  council,  notice 
was  given  as  required  by  the  statute.  The  petition  pur- 
ported to  be  signed  by  duly  authorized  agents.  The  city 
council  is  presumed  to  have  satisfied  itself  on  that  question 
before  it  passed  the  resolution  of  necessity.  Its  findings 
make  a  prima  facie  case  in  that  respect.  White  v.  Cream- 
ery Co.,  108  Iowa,  622;  Allen  v.  Portland,  35  Or.  420 
(58  Pac.  609);  Hudson  v.  Bayonne,  54  N.  J.  Law,  293 
(23  Atl.  648).  The  evidence  introduced  by  plaintiffs  is 
not  sufficient  to  overcome  such  primxi  facie  case.  We  are 
not  holding  that  the  facts  recited  above  are  of  themselves 
sufficient  to  prove  affirmatively*  the  authority  of  the  sig- 
natures in  question,  but  that  they  strongly  support  the 
prima  facie  case  in  favor  of  the  findings  of  the  city  coun- 
cil. The  petition,  therefore,  must  be  deemed  to  have  been 
signed  by  the  requisite  number  of  property  owners,  and 
the  paving  resolution  is  not  ^invalid  for  the  want  of  a  three- 
foiirths  vote. 

V.  Plaintiffs  contend  that  the  assessment  was  made 
in  accordance  with  the  frontrfoot  rule,  and  not  in  propor- 
tion to  benefits.  Plaintiffs  offer  no  proof  on  this  question. 
7.  Special  Neither   did   they   present  this  objection   in 

b^efit^f^ront   writing   beforo   the    city    council.      The    as^ 
foot  rule.  sessment  purports  to  be  made  in  proportion 

to  benefits,  and  such  finding  is  incorporated  in  the  resolu- 
tion.    This  recital  is  not  impeached  by  the  fact  that  the 


Digitized  by  LjOOQiC 


Jan.  1909]  Hedge   v.    Des   Moines.  19 

result  is  the  same  as  under  the  front-foot  rule.  If  the 
general  conditions  and  benefits  applying  to  all  the  frontage 
are  substantially  the  same,  the  result  of  an  assessment  is 
necessarily  the  same  as  if  assessed  under  the  front-foot  rule. 
The  law  does  not  forbid  such  a  result 

VI.  It  is  urged,  however,  by  the  plaintiffs  that  they 
received  no  special  benefits,  and  testimony  has  been  taken 
upon  that  question  upon  both  sides.     On  this  question  botli 

sides  have  reveled  in  the  incompetency  of 
^  fite?"ivid^*^e.     ^beir  testimony,   though   each   has   diligently 

urged  the  objection  of  the  incompetency  of 
the  testimony  of  the  other.  The  testimony  is  necessarily 
opinion  evidence,  and  it  brings  into  the  record  the  usual 
variance  of  such  evidence.  Many  of  the  plaintiffs  were 
witnesses  on  their  own  behalf,  and  testified  in  substance 
that  they  got  no  benefit  Many  of  the  most  important*  of 
these  witnesses  were  signers  to  the  petition  to  the  city 
council.  This  petition  asked  for  the  very  kind  of  a  pave- 
ment which  was  adopted.  It  also  asked  that  the  contract  be 
not  awarded  at  a  bid  exceeding  $2  per  square  yard.  It 
also  provided  that  "cost  of  said  pavement  to  be  assessed 
against  the  abutting  property  in  proportion  to  benefits  ac- 
cruing thereto  in  accordance  with  the  law  governing  the 
same."  The  contract  was  awarded  at  $2  per  square  yard. 
In  all  the  volume  of  this  case  no  attack  is  made  upon  the 
fair  performance  of  the  contract  It  is  a  fair  inference 
that  the  property  owners  who  signed  this  petition  believed 
at  that  time  that  such  a  pavement  would  benefit  their 
property  to  the  extent  of  its  cost  Opinions  may,  of 
course,  properly  change.  It  is  quite  human  that  they 
should  adapt  themselves  to  one's  own  interests,  and  that 
often  without  consciousness  of  wrong  motive.  No  good 
reason  is  shown  in  this  case  for  change  of  opinion  on  the 
part  of  the  signers  of  the  petition.  Their  opinion  at  that 
time  was  more  disinterested,  than  at  the  time  of  the  trial. 
Without  imputing  to  the  witnesses   any  conscious   wrong, 
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we  dare  not  lean  too  heavily  upon  their  present  opinions. 
Xor  would  we  be  warranted  in  annulling  the  assessment 
made  by  the  city  council  on  this  ground  upon  the  tesfi- 
•nony  contnineJ  in  this  record. 

VII.     As  already  indicated  in  our  previous  statement, 

I  he    street    in    question    was    already    occupied    by    an    old 

})avement  which  had  been  in  use  for  about  fourteen  years. 

It    is    contended    bv    the    plaintiffs    that    the 

•).  Special  ^  •-  ^ 

As.shhsMENTs:      brick  of  the  old  mvement  belon«:ed  to  them, 
oi'd  Vm"*^  °^       ^^^^  ^'^"^   ^'^^.y   ^^'^^'^   deprived   of  their  prop- 

pruv^ment.  ^^^^     ,^^,     ^,^^     ^^^     ^^j     ^^^     ^j^^^,     officcrS     iu     rC- 

moving  such  brick  and  converting  them  to  the  use  of  the 
city.  Tlicv  contend  that  they  are  entitled  to  have  the 
value  of  such  brick  offset  against  their  tax.  The  court 
l)elow  sustained  this  contention,  and  in  legal  effect  allowed 
the  plaintiffs  an  offset  amounting  to  about  one-fourth  of 
the  tax  levied.  The  appeal  of  the  defendant  is  from  this 
part  of  the  court's  order.  It  is  conceded  in  the  record  that 
the  cost  of  tlie  old  pavement  was  assessed  against  the  abut- 
ting owners,  and  paid  by  them.  It  appears  also  that  they 
paid  the  cost  of  some  repairs  that  were  made  in  later 
years.  The  defendant  contends  that  the  fee  of  the  street 
was  in  the  city,  and  that  it  necessarily  w^as  the  legal  owner 
of  the  pavement,  that  the  special  assessment  that  paid  for 
it  was  a  tax,  and  that  it  was  levied  upon  the  property 
owners  by  legal  methods,  and  that  they  acquired  no  owner- 
ship in  the  pavement  by  virtue  of  ])aying  the  tax.  On  be- 
half of  the  plai;itiffs,  it  is  urged  that  for  some  reasons  not 
appearing  in  the  record  the  fee  of  this  particular  street 
is  not  in  the  city,  that  in  any  event,  its  ownership  is  in 
trust,  and  that,  when  the  brick  in  question  ceased  to  l)e  a 
])art  of  the  pavement,  it  had  no  further  right  thereto,  but 
that  they  reverted  to  the  abutting  owners  as  the  beneficial 
owners  thereof.  They  contend,  also,  that  the  benefits  for 
which  they  were  liable  to  special  assessment  were  only 
such   additional  benefits  as  accrued  to   them   by  reason  of 
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the  difference  between  the  new  pavement  and  the  old.  Wc 
are  inclined  to  accept  this  last  proj)()sitiou  urged  by  the 
plaintiffs;  but  the  testimony  fails  to  show  that  the  enhanced 
benefits  by  reason  of  the  change  of  pavement  were  not  equal 
to  the  amounts  assessed  against  them. 

If  we  were  to  go  further,  and  accept  the  contention 
of  the  plaintiffs  that  they  became  th(^  owners  of  the  old 
brick  when  they  ceased  to  be  a  part  of  the  pavement,  we 
do  not  see  how  that  fact  will  avail  the  plaintiffs  to  sustain 
the  action  of  the  lower  court.  A  municipal  corporation  has 
a  twofold  character.  In  the  one  character  it  may  undertake 
obligations  and  subject  itself  to  liabilities  for  which  it  is 
answerable  as  any  other  corporation  or  person  at  the  suit  of 
the  aggrieved  part^.  In  the  other  character  it  is  an  arm 
of  the  sovereignty  of  the  State.  Power  is  conferred  upon 
it  to  exercise  governmental  functions.  Out  of  these  powers 
arise  cor re^^pon ding  duties.  It  bocomos  a  trustee  for  the 
public.  As  such  trustee,  it  may  hold  title  to  property  and 
enter  into  contracts.  In  the  case  at  bar  all  the  proceedings 
leading  up  to  the  levy  of  the  tax  for  the  pavement  in 
question  were  legislative  in  their  t^hiractor  so  far  as  the 
city  of  Des  Mmnes  was  concornod.  Ft  had  no  beneficial 
interest  of  its  own  as  a  corporation  in  the  special  assess- 
ment tax  that  was  levied  against  the  abutting  property  of 
the  street  in  question.  The  contractor  was  entitled  to  such 
tax.  It  was  the  duty  of  tlie  city  council  to  exercise  its 
legislative  functions  for  tlie  levy  of  such  tax.  It  could 
not  refuse  to  do  so  of  its  own  volition,  nor  could  it  disable 
itself  from  doing  so  by  its  own  wrong.  If  we  concede  the 
plaintiff's  contention  that  the  city  of  Des  Moines  through 
its  proper  officers  wrongfully  converted  to  its  own  use 
property  which  belongs  to  the  plaintiffs,  its  liability  for 
such  wrongful  act  was  quite  distinct  from  its  duty  to  levy 
the  tax  for  the  benefit  of  the  contractor  who  had  performed 
his  contract     The  right  of  the  contractor  to  his  compensa- 
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tion  could  not  be  diminished  by  any  wrongful  act  on  the 
part  of  the  city  of  Des  Moines  toward  the  plaintiffs. 

There  are  other  conclusive  objections  to  plaintiff's 
contention.  A  special  assessment  is  a  tax.  Warren  v. 
Henley,  31  Iowa,  31;  Cassady  v.  Hammer,  62  Iowa,  359; 
lo  Special  TuttU  V.  Popc,  84  lowa,  12;  Farwell  V.  Des 

""SJSir^"™'     ibfam65  Brick  Co.,  97  Iowa,  286;  Yeomans 
of  funds.  ^    Riddle,  84  Iowa,   147;   Cooley  on  Taxa- 

tion (3d  Ed.)  1163;  Sargent  v.  Tvitle,  67  Conn.  162  (34 
AtL  102S,  32  L.  R  A.  822).  A  tax  is  not  liable  to  coun- 
terclaim or  set-off,  nor  is  it  subject  to  attachment  or  exe- 
cution. Bailies  v.  Des  Moines,  127  Iowa,  124;  Sargent 
V.  Tuttle,  supra;  1  Cooley  on  Taxation  (3d  Ed.)  20;  Fin- 
negan  v.  Femandino,  15  Fla.  379  (21  Am.  Rep.  292). 
We  believe  the  authorities  are  uniform  on  this  question. 
No  authorities  are  cited  by  plaintiffs  in  support  of  their 
contention.  Under  this  rule,  even  if  the  special  tax  in 
question  had  been  levied  for  the  benefit  of  the  defendant 
city,  the  plaintiffs  could  not  extinguish  them  by  interpos- 
ing against  them  valid  counterclaims  against  the  city.  Tax- 
es are  usually  levied  for  particular  purposes,  and  are  car- 
ried in  the  public  treasuries  in  separate  and  particular 
funds.  It  is  essential  to  the  machinery  of  government  that 
they  be  collected  and  applied  to  the  particular  purposes  for 
which  they  are  levied.  If  they  may  be  waylaid  by  the 
creditors  of  the  municipality  and  seized  by  attachment  or 
execution,  or  if  the  taxpayer  may  set  off  against  them  his 
counterclaims  against  the  municipality,  then  the  special 
purposes  of  taxation  are  thwarted,  the  power  of  the  gov- 
ernment to  accomplish  its  ends  is  checked,  and  the  orderly 
conduct  of  public  affairs  through  the  machinery  of  govern- 
ment may  be  rendered  quite  impossible.  Parties,  there- 
fore, who  have  alleged  claims  against  the  assessing  munici- 
pality, must  pursue  their  ordinary  remedy  in  the  courts 
by  independent  action.  And  thus  must  the  plaintiffs  in 
this  case  proceed,  if  they  have  a  cause  of  action  against 
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the  city  for  the  value  of  the  brick  in  question.  We  do  not 
find  it  necessary  to  pass  upon  the  validity  of  such  claim, 
and  we  intimate  no  opinion  thereon. 

We  do  not  overlook  the  argument  of  plaintiffs  that 
their  claim  is  not  properly  a  set-off,  but  that  it  enters  into 
and  inheres  in  the  question  of  amount  of  special  benefits 
received  by  them.  This  argument  is  based  upon  the  as- 
sumption that  the  assessments  against  their  property  are 
greater  than  the  enhanced  benefits  conferred  by  the  new 
pavement  as  compared  with  the  benefits  already  existing 
from  the  old  pavement.  This  assumption  is  not  warranted 
by  the  record  or  by  the  state  of  the  evidence.  And,  indeed, 
if  it  were,  it  would  not  sustain  the  argument.  To  award 
plaintiffs  the  old  brick  would  not  in  any  legal  sense  enhance 
the  benefits  of  the  new  pavement^  nor  justify  a  larger  as- 
sessment by  the  amount  of  their  value.  If  these  brick 
belonged  to  them,  either  as  a  matter  of  law  or  of  equity 
they  were  entitled  to  avail  themselves  of  such  ownership 
regardless  of  the  special  assessment  Even  then  the  special 
assessment  could  not  exceed  the  special  benefits  conferred, 
exclusive  of  the  benefits  already  enjoyed.  If  the  plaintiffs 
wer^  the  owners  of  the  brick,  and  if  these  were  wrong- 
fully taken  and  converted  by  any  person,  they  have  their 
causes  of  action  against  such  person,  whether  it  be  the  city 
or  an  individual.  If  it  be  the  city,  the  rights  of  the 
plaintiff  are  no  different  than  if  it  had  been  an  individual. 
To  determine  on  this  appeal  whetlier  the  plaintiffs  owned 
such  brick,  and  whether  the  city  wrongfully  converted  the 
same,  and,  if  so,  what  was  their  value,  is  to  adjudicate  a 
counterclaim.  •  It  brings  into  the  appeal  issues  which  do 
not  inhere  in  the  special  benefits  arising  out  of  the  ne'v^ 
pavement,  and  which  were  never  contemplated  by  the  stat- 
ute. The  statute  conferred  upon  the  city  council  no  power 
to  take  cognizance  of  such  issues.  Nor  can  the  court  do 
so  on  appeal. 

VIII.     Most  of  the   abutting   property   is   of  greater 
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depth  than  one  hundred  and  fifty  feet     Under  the  statute 
assessment  could  be  made  thereon  only  to  the  extent  of  one 
Special  hundred  and  fifty  feet  of  depth.     The  assess- 

iJlfiw'of"*  ™ent  was  in  fact  made  by  the  city  council  on 
irregularity.  ^^  whole  property,  regardless  of  depth.  No 
complaint  on  this  subject  was  made  before  the  city  council. 
But  the  assessment  was  made  after  the  hearing  and 
after  the  expiration  of  the  time  for  filing  objections.  The 
proposed  schedule  of  assessment  was  on  file  for  twenty  days 
before  the  time  of  hearing  objections.  It  is  urged  by  appell- 
ant that  this  schedule  disclosed  a  proposed  assessment  against 
the  entire  property  in  each  case,  and  that  the  plaintiffs 
waived  the  irregularity  by  failing  to  object  thereto.  If  the 
assessment  resolution  was  prepared  in  advance  and  attached 
to  the  schedule  as  a  part  thereof,  appellant's  contention  in 
this  respect  would  doubtless  be  correct.  But  the  schedule 
itself,  as  distinguished  from  the  formal  resolution,  does  not 
disclose  such  purpose.  The  record  before  us  does  not  show 
that  the  proposed  assessment  resolution  was  on  file  at  the 
time  of  the  hearing  or  prior  thereto.  The  "paving  assess- 
ment resolution"  as  finally  adopted  was  introduced  in  evi- 
dence as  Exhibit  7.  And  the  schedule  was  attached  tp  it, 
and  it  so  appears  in  this  record.  But  the  record  furnishes 
us  no  other  information  concerning  it  The  "assessment 
notice"  makes  no  reference  to  the  resolution.  The  ques- 
tion appears  to  have  been  passed  on  by  the  lower  court. 
The  decree  of  the  lower  court  ordered  reassessment  to 
be  made  to  the  extent  of  one  hundred  and  fifty  feet  of 
depth.  This  part  of  the  decree  was  not  complained  of  by 
12,  Appeal:  appellant  in  its  opening  argument  in  support 

t  SI^m?m°^  of  its  own  appeal.  In  its  reply  to  appellees, 
confirmation,  j^  ^^^  ^^iELt  this  court  should  caucel  the 
assessment  only  as  to  the  excess  of  property  over  one 
hundred  and  fifty  feet.  The  question  that  confronts  us 
in  this  situation  is:  Shall  we  sustain  the  action  of  the 
lower  court  in  the  cancellation  of  the  whole  assessment  on 
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the  ground  that  it  covered  more  than  one  hundred  and 
fifty  feet,  and  on  the  ground  that  appellant  waived  the 
point  by  failing  to  argue,  and  shall  we  order  a  reassessment 
of  the  original  tax  on  the  proper  dimensions  of  property; 
or  shall  we  order  the  original  assessment  cancelled  as  to 
the  excess  of  property  only,  and  confirm  as  to  the  one 
hundred  and  fifty  feet  of  each  front?  Were  it  not  for 
the  question  of  interest  and  penalties,  it  would  be  quite 
immaterial  which  course  we  should  pursue,  because  either 
would  lead  to  the  same  final  result.  If  we  should  order 
a  reassessment  of  the  original  amount,  we  think  that  legal 
interest  should  be  included.  In  strict  technicality,  perhaps, 
w^e  should  treat  the  cancellation  ordered  by  the  lower  court 
as  accomplished,  and  we  should  order  a  reassessment  of  the 
original  amount  as  determined  by  the  city  council  together 
with  legal  interest  against  each  property  to  the  depth  of 
one  hundred  and  fifty  feet.  This  would  be  a  cumbrous 
process,  serving  no  substantial  interest  to  either  party.  In 
view  of  the  peculiar  circumstances  of  the  case,  we*  con- 
clude to  reach  the  proper  result  by  the  shorter  and  simpler 
course.  The  original  assessment  as  made  by  the  city  coun- 
cil will  be  confirmed  to  the  extent  only  of  a  depth  of  one 
hundred  and  fifty  feet  on  each  property,  and  cancelled  as 
to  all  property  in  excess  of  such  one  hundred  and  fifty  feet. 
The  tax  so  confirmed  shall  draw  legal  interest  as  from  the 
date  of  its  original  delinquency,  but  shall  incur  no  penal- 
ties up  to  the  present  time.  The  defendant  may  at  its 
election  take  a  decree  in  this  court,  or  have  the  case  re- 
manded to  the  lower  court  for  a  decree  in  accord  herewith. 
For  the  reasons  stated,  the  decree  below  is  affirmed  on 
plaintifiPs  appeal,  and  reversed  on  defendant's  appeal. 
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W.  M,  Tharp,  Appellant,  v.  J.  W.  Kerr  et  al., 
Appellees. 

Execution  sales:  action  to  redeem.    Mere  inadequacy  of  price  is  not 

1  ground  for  interference  by  a  court  of  equity  with  the  statute  lim- 
iting the  time  of  redemption  from  an  execution  sale,  but  relief 
may  be  granted  against  a  sheriff's  deed  in  such  cases  because  of 
mistake  preventing  redemption   within  the  statutory  time. 

Same.     A  debtor  cannot  set  aside  a  deed  on  execution  sale  because 

2  of  mistake  preventing  redemption,  where  there  was  another  ex- 
ecution sale  of  the  property  on  a  later  date,  and  neither  an  aver- 
ment in  his  petition  that  he  was  misled  as  to  the  time  for  re- 
demption from  such  later  sale,  nor  that  he  offered  to  redeem 
therefrom  prior  to  issuance  of  a  deed. 

Same:  tender  of  redemption.    After  issuance  of  a  sheriffs  deed  on 

3  execution  the  clerk  of  courts  has  no  power  to  accept  redemption, 
and  a  tender  to  him  is  unavailing  for  that  purpose;  but  as  a 
basis  for  an  equitable  action  to  redeem  the  debtor  should  notify 
the  holder  of  the  deed  of  his  claim  of  right  to  redeem  and  tender 
to  him  the  amount  necesary  therefor. 

Same:  redemption:  extension  of  time.     The  statutory  right  to  re- 

4  detm  from  a  sheriff's  sale  on  execution  must  be  exercised  within 
the  time  prescribed :  the  courts  have  no  discretion  or  power  to  ex- 
tend the  time  as  an  act  of  mercy. 

Appeal   from    Van   Buren    District    Court, — Hon.    F.    W. 

ElClIELBERGER,    Judge. 

Saturday,  January  23,  1909. 

This  is  an  action  in  equity  to  redeem  from  sheriffs 
sale  of  real  estate.  There  was  a  demurrer  to  the  petition 
which  was  sustained  hv  the  lower  court,  and  decree  en- 
tered for  the  defendant.     Plaintiff  appeals. — Affirmed, 
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Robert  &  H.  B.  Sloan  and  J.  C.  Mitchell,  for  appel- 
lant 

Walker  <&  McBeth,  for  appellee. 

Evans,  C.  J. — It  appears  from  the  averments  of  the 
petition:  That  in  September,  1902,  one  Scotten  obtained 
judgment  against  plaintiff  in  Van  Buren  County  for  $379. 
In  November,  1903,  the  Holder-Teter  Lumber  Company 
obtained  one  judgment  against  him  for  $199.50  and  costs^ 
and  another  judgment  for  $2.60  and  costs.  These  judg- 
ments all  remaining  unpaid,  in  November,  1904,  execu- 
tions were  then  issued  under  all  of  them,  and  the  same 
were  levied  upon  the  real  estate  in  controversy.  On  De- 
cember 5,  1904,  the  sheriff  sold  the  real  estate  under  each 
of  the  two  smaller  executions,  and  the  property  was  bid 
in  by  the  execution  plaintiff  at  each  sale  for  the  full 
amount  of  the  judgment  and  costs.  On  December  8,  1904, 
the  sheriff  again  sold  it  under  the  larger  execution  in 
favor  of  Scotten,  and  it  was  bid  off  by  one  Walker  for 
the  full  amount  of  the  execution  and  costs.  Walker  sub- 
sequently assigned  his  sheriff's  certificate  to  Holder  et  al. 
No  redemption  was  made  from  either  sale  during  the  year 
of  redemption.  Thereupon  on  December  9,  1905,  the  sher- 
iff executed  a  sheriff's  deed  to  Holder-Teter  Lumber  Com- 
pany, and  it  conveyed  the  same  property  by  quitclaim  deed 
to  the  defendant  Kerr.  On  August  20,  1905,  plaintiff 
wrote  to  the  sheriff  who  conducted  the  sales,  asking  for 
information  concerning  the  same,  and  for  the  date  of  ex- 
j)iration  of  the  year  of  redemption.  The  reply  to  this  in- 
quiry was  made  partly  by  the  clerk  and  partly  by  the 
sheriff,  as  follows:  "Dear  Sir:  Amount  to  redeem  the 
two  sales  is  $20.98  for  the  small  one,  and  $208.00  for  the 
other.  £ach  day  adds  some  interest  to  the  amount.  E.  F. 
Putman,  Clerk.  Date  of  expiration  of  redemption,  De- 
cember 5,  1905.     R  P.  Ramsey.     Pay  to  Clerk."     Plain- 
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tiiF  made  a  mistake  in  roadint?  SlieriflF  Ramsey's  reply,  and 
understood  therefrom  that  December  15,  11)05,  was  the 
day  of  expiration.  The  immediate  occasion  of  this  mistake 
was  that  in  front  of  the  figure  5  of  the  date  as  written  by 
the  sheriff  w^as  a  slight  irregular  mark  extending  verti- 
cally doAvn  about  halfway  to  the  line.  This  gave  some 
appearance  of  15,  instead  of  5,  as  the  date  named  in  the 
letter.  Plaintiff's  averment  is  that,  "by  reason  of  such 
mistake  of  fact,  he  was  prevented  from  paying  the  same 
within  the  time  provided  by  law,  but  as  soon  as  ho  learned 
of  it,  and  before  the  expiration  of  the  time  as  he  under- 
stood it,  he  offered  to  redeem  by  paying  the  amount  neces- 
sary so  to  do  as  required  by  law  to  the  clerk,  and  he  is  now 
and  at  all  times  since  has  been  ready  and  willing  to  pay 
the  same  for  said  purpose,  and  hereby  tenders  such  sum  as 
may  be  necessary,  and  as  the  court  shall  so  adjudge  to  be 
necessary  therefor,  with  such  interest,  if  any,  as  the  court 
may  require.''  Tliere  is  also  the  general  averment  that  he 
was  not  negligent  and  that  he  was  acting  in  good  faith. 
There  is  no  other  averment  of  fact  as  to  the  manner  in 
which  he  was  pnn^ented  by  such  mistake  from  making  re- 
demption, nor  as  to  the  manner  or  time  in  which  he 
attempted  or  offered  to  redeem,  nor  as  to  any  offer  or  ten- 
der to  the  holder  of  the  sheriff's  deed.  Tliis  suit  was 
commenced  ^farch  14,  1007.  Tlie  full  amount  required 
to  redeem  in  December,  1905,  Avas  approximately  $700. 
The  value  of  property  was  $2,500. 

I.     To  say  the  least,  the  plaintiff  has  not  made  an  im- 
pressive case  on   paper.      The   inadequacy  of  the  price   is 
great,  and  appeals  to  the  court.     But  it  has  always  been 
held  that  mere  inadequacy  of  price  will  not 
sales:  action     lustifv  an  interference  by  a  court  of  equitv 

to  redeem.  *  ,  '  ,       ' 

with  the  operation  of  the  statute.  Griffith 
V.  Harvester  Company,  92  Iowa,  642;  Siqerson  v.  Sirjer- 
sov.  71  Iowa,  476:  Peterson  v.  LHfle,  74  Iowa,  223; 
State  Savings  Bank  v,  Shinn,  180  Iowa,  368.     That  a  court 
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of  equity  may  grant  relief  where  a  party  has  heen  pre- 
vented from  making  redemption  by  accident  or  mistake 
may  be  conceded.  Waktfteld  v.  Rotherham,  67  Iowa,  447. 
Whether  it  can  be  said  that  the  averments  of  fact  in  this 
case  show  such  a  mistake  as  a  court  of  equity  may  take 
cognizance  of,  and  whether  it  can  be  said  that  such  mis- 
take was  without  fault  of  the  plaintiff,  and  whether  it 
can  be  said  that  such  mistake  caused  the  failure  of  redemp- 
tion, are  questions  of  grave  doubt,  to  say  the  least.  At 
these  important  points  the  allegations  of  the  petition  lack 
directness  and  specific  statement,  even  if  they  are  not 
manifestly   evasive. 

Appellant  has  furnished  us  with  a  reproduction  of 
the  appearance  of  the  sheriff's  letter  which  misled  him. 
Without  saying  that  it  might  not,  under  some  circumstances 
have  misled  a  reader  thereof,  we  are  not 
greatly  impressed  by  it.  It  will  be  observed, 
also,  that  the  letter  of  the  clerk  and  sheriff  purported  to 
refer  only  to  two  of  the  execution  sales,  being  those  held 
on  December  5th.  No  reference  whatever  was  made  to  the 
sale  of  December  8th.  Appellant  can  not  claim  to  have 
been  misled  by  the  letter  as  to  the  last  sale,  because  it 
contained  no  reference  thereto.  True,  he  might  have  been 
led  to  believe  by  the  letter  that  there  were  only  two  sales, 
but  he  does  not  so  aver  in  his  petition.  If  we  should  hold 
that  he  was  honestly  and  in  good  faith  misled  as  to  the 
two  sales  of  December  5th,  it  would  only  entitle  him  to 
relief  as  against  those  two  sales.  If,  because  of  such  mis- 
take, the  time  of  redemption  had  been  extended  up  to  De- 
ceml)er  15th  as  to  those  two  sales,  he  would  still  have  lost 
his  property  under  the  sale  of  Doceniber  8th,  unless  he 
had  redeemed  before  the  expiration  of  that  year  of  re- 
demption. ITis  averment  is  that  he  offered  to  redeem 
within  the  period  ending  December  15th.  The  sheriff's 
deed  was  actually  issued  on  December  9th  under  the  sale 
of  December  8tL     Whether  the  plaintiff  offered  to  redeem 
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before  December  9th  does  not  appear  from  his  petition. 
We  must,  therefore,  assume  that  he  did  not.  This  fact 
alone  would  put  him  beyond  the  feach  of  equitable  relief, 
even  though  we  should  find  that  he  would  have  been  en- 
titled to  such  relief  as  against  the  two  sales  of  December 
6th. 

II.     There  is  a  further  reason  why  we  can  not  extend 

relief.     Plaintiff  avers  that  he  offered  to  redeem  by  paying 

to  the  clerk,  etc     We  must  construe  his  petition  to  mean 

that  he  made  this  offer  to  the  clerk  after  the 

tender  of         issuaucc   of   the   sheriff's    deed.      The   clerk 

redeinption. 

had  no  power  to  accept  redemption  at  that 
time,  even  though  the  plaintiff  had  been  entitled  to  equit- 
able relief.  However,  section  4057  of  the  Code  provides 
that  whenever  any  question  arises  with  reference  to  the 
right  of  redemption  the  party  claiming  the  right  may  de- 
posit with  the  clerk  the  amount  necessary  to  redeem,  and 
file  an  affidavit  which  shall  become  the  foundation  of  a 
hearing  before  the  court  or  judge.  The  plaintiff  did  not 
pay  any  money  to  the  clerk  nor  file  any  affidavit.  His 
contention  here  is  that  such  section  has  no  application  to 
a  question  arising  after  the  expiration  of  the  year  of  re- 
demption. Accepting  the  plaintiff's  contention  on  this 
point,  without  further  discussing  it,  he  can  not  claim  an 
attempt  to  comply  with  section  4057.  His  offer  of  re- 
demption, then,  to  the  clerk  becomes  quite  meaningless,  ex- 
cept as  it  may  bear  upon  the  question  of  his  good  faith. 
There  is  no  averment  in  his  petition  that  he  ever  offered  or 
tendered  redemption  to  the  holder  of  the  sheriff's  deed,  or 
that  he  ever  made  known  to  him  in  any  way  his  claim  of 
mistake.  If  plaintiff  had  been  misled  by  mistake  and  en- 
titled to  equitable  relief  against  the  sheriff's  deed  by  rea- 
son thereof,  then  under  a  most  elementary  rule  in  equity 
the  holder  of  the  sheriff's  deed  was  entitled  to  prompt 
notification  of  the  mistake,  and  to  the  immediate  offer 
of  redemlption  and  a  tender  of  the  amount  necessary  there- 
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for.  For  aught  that  appears  here,  the  holder  of  the  sheriffs 
deed  would  have  recognized  his  right  and  accepted  re- 
demption. The  plaintiff  could  not  speculate  upon  his  right 
to  equitable  relief  against  the  mistake,  and  could  not  keep 
it  as  a  continuing  right  to  be  exercised  or  abandoned  in  the 
future  as  he  might  see  fit  without  first  committing  him- 
self unreservedly  to  an  offer  and  tender  of  redemption. 
To  hold  otherwise  would  be  to  enable  the  plaintiff  to  ex- 
tend the  year  of  redemption,  not  only  to  December  16th, 
but  to  an  indefinite  time  thereafter. 

III.  As  already  indicated,  the  hardship  involved  in 
the  inadequacy  of  price  appeals  to  the  court,  but  we  can 
hold  out  only  a  shortened  arm  to  the  complainant  in  such 
4.  Same:  *  ^^^^  ^^  ^^  presented  here.     The  right  to  re- 

c^^8?on"'       deem    from    sheriffs    sale    is    statutory.      It 
o   time.  must  be  exercised  within  the  statutory  time 

or  the  statute  must  fall  into  contempt.  The  time  is  fixed 
and  certain,  and  presumably  long  enough.  In  any  event, 
the  statute  confers  on  the  court  no  discretion  nor  power 
of  mercy  in  relation  thereto.  The  inadequacy  of  price 
was  as  apparent  at  the  beginning  of  the  year  of  redemption 
as  at  its  close.  In  this  case  the  fact  that  the  value  of  the 
property  was  greatly  in  excess  of  the  debts  tends  to  empha- 
size the  dilatoriness  and  neglect  of  the  plaintiff.  His  prop- 
erty was  so  largely  in  excess  that  he  could  at  any  time  have 
negotiated  a  loan  thereon  suiBcient  to  discharge  the  debts. 
If  his  margin  of  value  had  been  less,  his  difficulties  would 
have  been  greater.  It  is  the  debtor  whose  debts  equal  the 
larger  part  of  the  value  of  his  property  who  has  the  real 
need  of  the  last  day  of  redemption,  and  who  may,  after  all 
diligence,  be  compelled,  for  w^nt  of  security,  to  see  his 
margin  of  value  disappear  in  the  wreckage  of  a  sheriffs 
sale.  -  In  this  case  plaintiff  had  two  years'  time  to  pay 
the  first  judgment,  and  one  year  to  pay  the  other  two,  be- 
fore executions  were  levied  on  his  property.  The  statute 
gave  him  another,  year  of  redemption.     After  the  expira- 
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tion  of  the  year  of  redemption,  he  waited  fifteen  months 
longer  before  making  an  offer  of  redemption  to  the  holder 
of  the  sheriff's  deed. 

His  property  was  at  all  times  sufficient  security  to 
enable  him  to  refund  his  debts.  He  could  have  refunded 
his  debts  and  redeemed  his  property  on  any  day  he  might 
choose  during  the  preceding  two  or  three  years;  but  he 
chose  to  wait  until  the  last  day  of  the  last  year.  The  chasm 
and  the  brink  were  more  inviting  to  him  than  safe  ground. 
He  has  found  a  pit  which  is  beyond  our  reach.  Although 
equity  will  always  seek  to  relieve  against  the  consequences 
of  accident  or  mistake,  it  must  guard  itself  that  it  offer 
no  premium  ^to  neglect  or  default.  Nor  can  it  make  too 
light  of  the  statutory  rights  of  the  adverse  party.  We 
see  no  ground  in  this  case  upon  which  we  can  properly  in- 
terpose our  equitable  jurisdiction  against  the  operation  of 
the  statute. 

The  decree  of  the  court  below  is  affirmed. 

Weaver,  J.,  not  sitting. 


James  Foreman,   Appellant,   v.   Western   Union   Tele- 
graph Co.,  Appellee. 

Telegraphs:  death  message:  nondelivery:  recovery  for  mental  suf- 

1  FERiNG.  Relation  by  affinity,  only,  will  not  raise  a  presumption  of 
such  cordial  intimacy  between  the  deceased  and  the  addressee  in 
a  death  message,  as  will  support  a  recovery  for  mental  suffering 
for  its  nondelivery,  but  the  intimate  relations  of  the  parties  must 
be  shown;  it  is  not  necessary  however  that  the  company  should 
know  of  their  special  relations  at  the  time  of  sending  the  message. 

Same.     A  son  may  recover  damages  for  mental  anguish  by  reason 

2  of  the  nondelivery  of  a  message  to  his  father  announcing  the 
death  of  his  wife,  thus  causing  the  father's  failure  to  attend  the 
funeral;  and  it  is  not  necessary  to  the  recovery  that  the  tele- 
graph company  had  notice  that  it  would  cause  him  mental  anguish 
if  his  father  were  not  present.  • 
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Appeal  from  Buchanan  District  Court. — ^Hon.  Fbanexin 
C.  Platt,  Judge. 

Wednesday,   June  10,   1908. 

Reheaeino  Denied  Tuesday,  Januaby  26,   1909. 

Action  at  law  to  recover  damages  for  the  nondelivery 
of  a  telegram.  The  trial  court  directed  a  verdict  for  plain- 
tiff in  the  sum  of  $1,  and  he,  plaintiff,  appeals. — Reversed. 

Cook  &  Cook,  for  appellant. 

Carr,  Hewitt,  Parker  &  Wright,  Oeo.  H.  Fearons, 
and  E.  E.  Hasner,  for  appellee. 

Deemer,  J. — The  petition  is  in  two  counts.  In  the 
first  plaintiff  asks  damages  for  pain  and  anguish  re- 
sulting from  the  failure  of  defendant  to  deliver  a  tele- 
gram sent  by  his  plaintiff's  son  from  Wausa,  Neb.,  announc- 
ing the  death  of  the  son's  wife;  and,  in  the  second,  for 
pain  and  anguish  suffered  by  the  son  resulting  from  the 
nondelivery  of  the  message  to  plaintiff,  the  said  claim 
having  been  assigned  to  plaintiff.  It  was  alleged  in 
each  count  that  defendant,  when  it  received  the  message, 
was  informed  that  it  related  to  the  death  of  the  son's 
wife.  The  message  read  as  follows:  "To  James  Fore- 
man, Independence,  Iowa.  Sena  died  at  2:30  this  p.  m. 
W.  J.  Foreman.  September  22nd,  1906" — and  the  charge 
upon  the  same  was  $1,  which  was  paid  by  the  son^  W. 
J.  Foreman.  At  the  conclusion  of  plaintiff's  testimony, 
the  trial  court  directed  a  verdict  for  plaintiff  in  the  sum 
of  $1,  the  amount  paid  for  sending  the  message.  The 
motion  was  sustained  on  the  theory  that  the  failure  to 
deliver  the  message  was  not  the  proximate  cause  of  the 
pain   and   suffering;   that   the   relationship   of   the   parties 

Vol,  141  Ia.— 3 
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being  by  aflSnity  only  was  not  such  that  pain  and  suffer- 
ing would  be  presumed;  that  it  did  not  appear  from  the 
message  that  it  was  desired  that  plaintiff  should  attend 
the  funeral,  and  that  the  defendant  had  no  notice  that 
any  such  attendance  was  desired,  or  that  any  special  re- 
lations existed  between  plaintiff  and  his  daughter-in-law 
as  that  pain  and  suffering  would  follow  from  the  nonde- 
livery of  the  message.  Neither  count  of  the  petition  con- 
tains an  allegation  of  any  special  relations  of  friendship 
or  affection  between  plaintiff  and  his  daughter-in-law;  nor 
does  it  charge  the  defendant  with  notice  or  knowledge 
thereof. 

It  is  contended  for  appellee  that^  as  there  was  no 
blood  relationship  between  the  plaintiff  and  his  daughter- 
in-law,  no  presumption  of  pain  and  suffering  obtains, 
and  that  it  was  incumbent  on  plaintiff  to  show  by  alle- 
gation and  proof  that  such  relations,  in  fact,  existed  be- 
tween them  as  that  pain  and  suffering  in  fact  arose  out 
of  the  nondelivery  of  the  message,  and  that  defendant  had 
knowledge  thereof.  As  to  the  second  count  of  the  petition, 
it  is  contended  that,  as  the  son  did  not  notify  the*  tele- 
graph company  when  he  filed  the  message  that  he  would 
suffer  if  his  father  were  prevented  from  attending  the 
funeral,  no  damages  are  recoverable  beyond  the  nominal 
sum  paid  for  the  message.  It  is  further  argued  that  the 
testimony  sHows  that  the  son's  suffering,  if  any,  was  due 
to  die  failure,  not  only  of  the  father  to  attend  the  fun- 
eral of  his  wife,  but  also  to  his  sisters'  absence  from  the 
funeral,  and  that  the  son  did  not  distinguish  the  suffer- 
ing sustained  by  reason  of  the  failure  of  the  father  to 
attend  from  that  of  his  anguish  over  the  nonappearance 
of  his  sisters.  The  negligence  of  the  defendant  in  fail- 
ing to  make  delivery  of  the  telegram  is  practically  con- 
ceded, and  our  discussion  will  be  confined  to  the  proposi- 
tions above  stated. 

That  there  may  be  a  recovery  of  substantial  damages 
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due  to  pain  and  suffering  from  the  nondelivery  of  a  death 
message  is  the  rule  of  this  court.     See  Mentzer  v.   Tele- 

I.  Telegraphs:         ^^^P^     ^^''    ^^     ^^^^'     '^^'^ '     Cowatl    V.     TeU- 

nSdeu^f'  9'^^P^  ^^''  122  I^wa,  379;  Hurlhurt  v. 
r^vcry  tor  Telegraph  Co.,  123  Iowa,  295.  In  each  of 
suffering.  these  save  the  Cowan  case  there  was  a  blood 

relationship  between  the  parties.  In  Cowan's  case  the 
sender  of  the  message  was  the  wife  of  the  deceased,  and 
the  message  was  to  be  delivered  to  her  relatives.  These 
cases  also  establish  the  rule  that,  when  there  is  a  close 
blood  relationship,  friendly,  affectionate,  and  cordial  rela- 
tionships will  be  presumed,  and  that  there  need  be  no  af- 
firmative proof  that  they  existed.  The  question  we  now 
have  before  us  is:  Will  such  relations  be  presumed  in 
cases  where  the  parties  are  not  related  by  blood  but  by 
affinity  only?  Upon  this  proposition  there  is  a  sharp  and 
decided  conflict  in  the  authorities.  The  action  being  for 
tort,  our  rule  is  *^that  the  party  at  fault  must  respond  for 
all  the  injurious  results  which  flow  therefrom  by  ordinary 
and  natural  sequence  without  the  inter[)osition  of  any 
other  negligent  act  or  overpowering  force.''  That  one 
will  suffer  from  failure  to  deliver  a  message  relating  to  the 
death  of  a  near  relative  is  to  be  presumed,  and  damages 
therefrom  follow  as  an  ordinary  and  natural  sequence; 
but  where  the  relationship  is  by  affinity,  and  no  facts 
are  either  pleaded  or  proved  showing  any  special  friend- 
ship or  affection,  no  presumption  of  pain  and  suffering 
should  arise,  for  it  is  common  knowledge  that  from  such 
relationship  alone  no  presumption  arises  which  will  jus- 
tify an  inference  that  for  failure  to  deliver  a  message 
pain  and  suffering  will  result.  Some  cases,  and  perhaps 
a  majority  of  them,  go  to  the  extent  of  holding  that,  even 
if  such  special  relations  of  affection  and  friendship  exist, 
there  is  no  liability  on  the  part  of  the  telegraph  company 
unless  it  has  knowledge  or  notice  thereof.  But  this  rule 
does  not   appear   to  us   to   be   sound.     The   question  we 
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regard  as  one  of  presumption  of  pain  and  suffering,  rather 
than  of  notice  to  the  company.  If  the  special  relations 
exist,  damage  follows  as  a  necessary  sequence,  and  it 
is  not  necessary  to  show  that  the  defendant  had  knowledge 
of  these  special  relations.  The  message  related  to  the 
death  of  the  son's  wife,  and  of  this  defendant  had  knowl- 
edge. The  relationship  of  the  parties  need  not  appear 
upon  the  face  6i  the  message,  nor  is  it  essential  that  de- 
fendant should  know  of  the  special  relations  existing  be- 
tween the  parties  interested.  That  some  damage  would 
likely  be  expected  to  follow  from  failure  to  deliver  de- 
fendant well  knew;  and  it  is  not  essential  that  it  be  ad- 
vised of  the  exact  damage  to  be  anticipated.  Lyne  v. 
Telegraph  Co.,  123  N.  C.  129  (31  S.  E.  360) ;  Cashion 
V.  Telegraph  Co.,  124  N.  C.  469  (32  S.  E.  746,  45  L. 
R  A.  160);  Kenson  v.  Telegraph  Co.,  126  N.  C.  232 
(35  S.  E.  468);  Bennett  v.  Telegraph  Co.,  128  N.  C. 
103  (38  S.  E.  294) ;  Hunter  v.  Telegraph  Co.,  135  N.  C. 
468  (47  S.  E.  746);  Telegraph  Co.  v.  Coifin,  88  Tex. 
94  (30  S.  W.  896);  Telegraph  Co.  v.  Crocker,  135  Ala. 
492  (30  South.  45,  59  L.  R.  A.  398).  The  rule  above 
announced  seems  to  be  sound  in  principle,  although  it  is 
not  in  -accord  with  that  adopted  in  Alabama,  South  Caro- 
lina, and  Texaft.  See  W.  U.  Co.  v.  Ayers,  131  Ala.  391 
(31  South.  78,  90  Am.  St.  Rep.  92) ;  Butler  v.  Telegraph 
Co.,  77  S.  C.  148  (57  S.  E.  757) ;  W.  U.  Co.  v.  Wilson, 
97  Tex.  22  (75  S.  W.  482).  Of  the  South  Carolina  cases 
it  may  be  said  that  they  are  based  upon  a  statute  allow- 
ing recovery  by  blood  relatives.  See  Amos  v.  Telegraph 
Co.,  79  S.  C.  259  (60  S.  E.  660).  And  in  Alabama  the 
rule  is  somewhat  in  doubt  in  view  of  the  decision  in  W.  U. 
Co.  V.  Crocker,  135  Ala.  492  (30  South.  45,  69  L.  R.  A. 
398).  By  reason  of  plaintiff's  failure  to  allege  and  prove 
special,  affectionate,  friendly  and  cordial  relations  between 
him  and  his  son's  wife,  the  trial  court  was  right  in  directing 
a  verdict  on  the  first  count  of  the  petition. 
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IL  The  second  count  of  the  petition  is  for  mental 
anguish  suffered  by  the  son  because  of  his  father^s  failure 
to  attend  the  funeral  of  the  wife.  Defendant  was  noti- 
fied when  the  message  was  filed,  that  it 
related  to  the  wife  of  W.  J.  Foreman.  It 
is  contended  that  defendant  is  not  liable  on  this  count,  for 
the  reason  that  it  was  not  notified  that  the  son  would  suf- 
fer if  his  father  should  be  prevented  from  attending  the 
funeral.  There  is  no  merit  in  this  contention,  although  it 
seems  to  have  some  support  in  the  cases.  See  W.  U.  Co. 
V.  Luck,  91  Tex.  178  (41  S.  W.  469,  66  Am.  St.  Rep. 
869);  W.  U.  Co.  v.  Weniaki  (Ark.)  106  S.  W.  486.  Our 
own  case  of  Cowan  v.  Telegraph  Co.,  supra,  seems  to  settle 
this  proposition  in  favor  of  appellant.  Moreover,  the 
cases  relied  upon  by  appellee  are  not  strictly  in  point.  In 
view  of  the  holding  in  Cowan's  case,  there  is  no  need  for 
further  discussion  of  this  matter.  See,  also,  as  sustain- 
ing, the  same  rule,  W.  U.  Co.  v.  Crocker,  135  Ala.  492 
(33  South.  45,  59  L.  R  A.  398) ;  Telegraph  Co.  v.  Oiffen, 
•27  Tex.  Civ.  App.  306  (65  S.  W.  661).  The  trial  court 
was  in  error  in  directing  the  verdict  on  this  count 

III.  One  ruling  on  the  admission  of  testimony  is 
complained  of.  If  there  be  error  here,  it  was  afterward 
cured,  for  the  same  matter  was  proved  by  another  witness. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


M.  V.  Gannon,  Administrator  of  the  Estate  of  Pateiok 
Joseph  Kilby,  Appellant,  v.  Chicago,  Rock  Island 
&  Pacific  Eailway  Company. 

Railroads:  passengers:  negligence.    The  relation  of  passenger  is  not 

I    severed  by  temporarily  alighting  at  a  passenger  station,   while 

the  train  is  waiting,  for  the  purpose  of  exercise  upon  the  station 

platform;  and  if  the  train  is  started  without  reasonable  warning 

and  opportunity  to  reenter  the  car,  the  carrier  is  negligent  in 
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performing  its  contract  of  transportation,  and  is  liable  for  the 
•  natural  consequences  of  such  negligence,  unless  the  passenger  has 
contributed  to  his  injury. 

Same:  contributory   negligence.     It   is   not   conclusively  negligence 

2  to  attempt  to  board  a  moving  train,  when  done  with  the  approval 
and  assistance  of  an  employee  authorized  to  act  with  reference  to 
the  transportation  of  passengers  on  the  train;  and  a  porter  of  a 
Pullman  car  is  such  an  employee. 

Same:  judicial  notice.    Courts  will  take  judicial  notice  that  porters 

3  of  Pullman  cars  usually  assist  passengers  in  entering  and  alight- 
ing therefrom;  and  passengers  may  assume  that  they  are  em- 
ployees of  the  railway  company  in  such  sense  that  they  may  be 
relied  upon  for  .such  assistance. 

Contributory  negligence.    Where  the  speed  of  the  train  when  plain- 

4  tiff  attempted  with  the  assistance  of  the  porter  to  board  it  was 
not  shown,  and  the  evidence  was  not  conclusive  of  his  negligence 
in  holding  to  the  car  after  losing  his  footing,  and  that  he  was 
aware  of  his  danger,  his  contributory  negligence  was  not  con- 
clusively shown,  and  a  directed  verdict  for  defendant  should  not 
have  been  entered. 

Appeal  from   Scott  District   Court, — Hon.   A.    J.   House, 

Judge. 

Saturday,  October  24,  1908. 

Rehearing  Denied  Tuesday,   January  26,   1909. 

Plaintiff,  as  administrator  of  the  estate  of  one 
Kiley,  instituted  this  action  to  recover  damages  to  deced- 
ent's estate  resulting  from  the  death  of  decedent  from  in- 
juries received  through  the  negligence  of  defendant's  em- 
ployees while  deceased  was  a  passenger  attempting  to  get 
on  board  the  train  of  defendant  on  which  he  was  entitled 
to  transportation.  At  the  conclusion  of  the  evidence,  the 
court  sustained  a  motion  to  direct  a  verdict  for  the  de- 
fendant, and  judgment  for  the  defendant  was  entered 
accordingly.  From  the  ruling  on  the  motion,  and  from  the 
judgment   entered,    the   plaintiff   appeals. — Reversed. 
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Lane  &  Waterman  and  M.  V.  Oannon,  for  appellant. 

Carroll  Wright,  J.  L.  Parrish,  J.  H.  Johnson  and 
Cook  &  Dodge,  for  appellee. 

McClain,  J. — There  is  evidence  in  the  record  from 
which  the  jurors  might  have  found,  if  the  case  had  been 
left  to  their  determination,  that  decedent  and  his  wife, 
being  passengers  on  a  train  of  defendant,  and  riding  in  a 
Pullman  car,  dismounted  from  the  train  at  Davenport  for 
the  purpose  of  resting  themselves  by  walking  on  the  plat- 
form during  such  time  as  the  train  might  be  stopped  there, 
having  the  assurance  of  the  Pullman  conductor  that  there 
would  be  a  stop  of  at  least  ten  minutes;  that,  at  the  ex- 
piration of  five  minutes,  the  train  was  started  without  such 
signal  or  warning  as  to  enable  them  with  reasonable  dili- 
gence to  get  up  the  steps  of  their  car  before  the  train  was 
in  motion;  that  Mrs.  Kiley  mounted  the  steps  in  safety, 
and  the  Pullman  porter  mounted  after  her,  while  the  de- 
cedent, holding  on  the  hand-hold  with  his  left  hand,  ran 
along  with  the  train,  attempting  to  mount  with  the  assis- 
tance of  the  porter;  and  that,  after  thus  running  for 
twenty-five  or  thirty  feet,  deceased  lost  his  footing,  and 
was  dragged  still  further,  when  his  body  struck  against 
the  girder  of  a  bridge  over  a  street  crossing  and  he  received 
injuries  which  resulted  in  his  death.  WTiile  decedent 
was  thus  being  dragged  along,  IMrs.  Kiley  appealed  to 
the  Pullman  porter  to  stop  the  train,  and,  after  a  second 
appeal  from  her,  he  did  so  by  pulling  the  cord  operating 
the  air  brakes;  but,  before  the  train  stopped  in  response 
to  this  action  of  the  porter,  the  injuries  to  deceased  had 
occurred.  The  only  questions  we  need  consider  in  deter- 
mining the  correctness  of  the  action  of  the  court  in  direct- 
ing a  verdict  for  the  defendant  are  whether  there  was  any 
evidence  of  negligence  on  the  part  of  defendant's  servants 
or  employees  causing  the  injury  to  deceased,  and  whether 
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there  was  any  evidence  that  deceased  was  not  guilty  of 
contributory  negligence. 

I.     Deceased  continued  to  be  a  passenger  while  tern-  • 
porarily  on  the  station  platform,  intending  to  continue  his 
journey  on  the  train,  having  descended  from  the  train  for 
a   temporary    and    proper    purpose,    that    of 

passengers:  excrciso  and  relief  from  the  fatigue  of  travel 
while  the  train  should  be  stopped.  Parsons 
V.  New  York  C.  &  H.  B.  R.  Co.,  113  K  Y.  355  (21  K 
E.  145,  3  L.  R  A.  683,  10  Am.  St  Kep.  441) ;  Dodge' v. 
Boston  &  Bangor  Steamship  Co.,  148  Mass.  207  (19  N. 
E.  373,  2  L.  R  A.  83,  12  Am.  St  Kep.  641).  "We 
think  the  weight  of  authority,  reason  and  custom  all  re- 
quire us  to  hold  that  where  a  passenger,  without  objection 
by  the  company  or  its  agents,  alights  at  an  intermediate 
station,  which  is  a  station  for  the  discharge  and  reception 
of  passengers,  for  any  reasonable  and  usual  purpose,  like 
that  of  refreshment,  of  sending  or  receipt  of  telegrams, 
or  of  exercise  by  walking  up  and  down  the  platform,  or 
the  like,  he  does  not  cease  to  be  a  passenger,  and  is 
justified  in  the  belief  that  the  company  is  exercising  due 
care  for  his  safety."  Alabama  0.  S.  B.  Co.  v.  Coggins, 
88  Fed.  455,  458  (32  C.  C.  A.  1).  If  with  knowledge 
that  the  passenger  thus  on  the  platform  is  intending  to 
continue  his  journey  on  the  train  it  is  started  without 
reasonable  warning  and  opportunity  for  him  to  safely  re- 
enter the  car,  the  carrier  is  negligent  in  performing  its 
contract  of  transportation,  and  is  liable  for  the  natural 
consequences  of  such  negligence,  unless  the  passenger  has 
contributed  to  his  injuries  so  as  to  defeat  his  right  of  re- 
covery. 

II.  The  attempt  of  deceased  to  mount  the  steps  of  the 
car  after  the  train  was  in  motion  was  not  per  se  and  neces- 
sarily contributory  negligence  on  his  part  It  is  true 
that  by  statute  it  is  a  crime  for  any  one  not  employed  on 
the  train,  or  not  an  officer  of  the  law  in  the  discharge  of 
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his  duty,  to  get  upon  or  off  a  car  of  any  railroad  company 

while  the  same  is  in  motion  without  the  con- 

'  contributory      seut  of  the  porsou  having  the  same  in  charge 

negligence.  ,  , 

(Code,  section  4811) ;  but  such  act  is  not 
conclusively  negligent  if  done  with  the  consent,  approval, 
or  assistance  of  the  conductor  or  brakeman  or  other  em- 
ployee authorized  to  act  with  reference  to  the  transporta- 
tion of  the  passenger  on  the  car  in  question.  Pence  v. 
Wabash  JS.  Co.,  116  Iowa,  279;  Galloway  v.  Chicago,  R. 
I.  (&  P.  R.  Co.,  87  Iowa,  468.  That  the  porter  of  a  Pull- 
man car  is  an  employee  of  the  railway  company  engaged 
in  the  transportation  of  the  passengers  riding  in  such  car 
in  the  same  sense  that  a  brakeman  of  a  train  is  such 
employee  is  well  settled.  Pennsylvania  Company  v.  Roy, 
102  IT.  S.  451  (26  L.  Ed.  141);  Williams  v.  Pullman 
Palace  Car  Co.,  40  La.  Ann.  417  (4  South.  85,  8  Am.  St. 
Rep.  638);  Dwinelle  v.  New  York  C.  &  H.  R.  R.  Co., 
120  N.  Y.  117  (24  N.  E.  319,  8  L.  R.  A.  224,  17  Am. 
St  Kep.  611).  The  cases  relied  upon  as  to  this  point  by 
appellee  are  not  pertinent.  They  involve  the  relations  be- 
tween the  railway  company  and  the  porter  of  a  Pullman 
car  as  involving  the  right  of  the  porter  to  recover  in  an 
action  against  the  railway  company.  See  McDermon  v. 
Southern  Pacific  Co.  (C.  C.)  122  Fed.  669;  Chicago,  R. 
L  &  P.  R.  Co.  V.  Eamler,  216  111.  625  (74  N.  E.  705, 
1  L.  E.  A.  (N.  S.)  674,  106*  Am.  St.  Rep.  187) ;  Baltir 
more  &  0.  8.  W.  R.  Co.  v.  Voigt,  176  U.  S.  498  (20 
Sup.  Ct  385,  44  L.  Ed.  660.)    ' 

It  is  argued  for  appellee  that  there  is  no  evidence  in  the 
record  as  to  the  authority  of  the  Pullman  porter;  but  we 
can  certdinly  take  judicial  notice  of  the  fact  that  the 
porters  on  Pullman  cars  with  the  consent 
^  jnSSiai  notice.  ^^  *^®  railway  company  usually  assist  pas- 
sengers in  alighting  from  and  entering  such 
cars  in  the  same  way  that  brakemen  render  like  assistance 
to  persons  riding  in  the  ordinary  passenger  coaches,  and 
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that  a  passenger  is  justified  in  assuming  that  the  Pullman 
porter  is  an  employee  of  the  railway  company  in  such  sense 
that  he  may  be  relied  on  by  the  passenger  for  such  assis^ 
tance  or  guidance  as  to  his  conduct 

If  the  act  of  deceased  in  attempting  to  mount  the 
steps  of  the  car  after  it  was  in  motion  was  not  in  itself 
conclusively  negligent,  then  there  was  not  such  evidence 
4.  Contributory  ^i  Contributory  negligence  as  to  justify  the 
NEcuGENCB.  court  iu  tdkiug  the  case  from  the  jury  on 
the  ground  of  the  negligence  of  the  deceased.  It  does  not 
appear  just  how  fast  the  car  was  moving  at  the  time  when 
plaintiff  took  hold  of  the  hand  rail,  and  attempted  with 
the  assistance  of  the  porter  to  mount  the  steps,  and  there 
is  no  conclusive  evidence  that  he  was  negligent  in  not  de- 
sisting from  his  effort,  after  he  lost  his  footing  and  was 
being  dragged  along  the  platform,  for  under  such  circum- 
stances danger  might  have  reasonably  been  anticipated 
from  releasing  his  hold  and  dropping  to  the  platform  near 
the  wheels.  It  does  not  appear  from  any  conclusive  evi- 
dence that  deceased  was  aware  of  the  danger  from  the 
girder  toward  which  he  was  being  carried.  The  cases 
relied  upon  in  this  respect  for  appellee  are.  cases  where  a 
passenger  was  shown  without  question  to  have  been  aware 
of  such  danger.  See  Hunter  v.  Cooperstown  &  8.  V.  R. 
Co.,  126  N.  Y.  18  (26  N.  E.  958,  12  L.  R  A.  429); 
Knight  v.  Railway  Co.,  23  La.  Ann.  462.  Other  cases 
relied  on  for  appellee  involving  a  finding  of  negligence  in 
an  attempt  to  get  on  oi  off  a  car  while  in  motion  lack 
the  element  which  is  present  in  this  case  of  the  approval 
and  assistance  of  an  employee  in  charge  of  the  car. 

The  trial  court  was  not  justified  in  directing  a  ver- 
dict for  the  defendant,  and  its  ruling  in  that  respect  and 
in  entering  judgment  for  the  defendant  is  reversed. 
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J.   KiBCHNEB  ET  AL.,  Appellants,  v.  The  Boabd  op  Di- 
BECTOBs  of  School  Township  of  Wapsinonoo,  etc., 

ET    AL. 

School  districts:  school  house  tax:  certification.    When  the  clec- 

1  tors  of  a  school  district  have  voted  a  tax  at  the  annual  meeting 
for  school  house  purposes,  it  becomes  the  duty  of  the  secretary 
of  the  board  to  certify  the  same  to  the  supervisors  within  the 
time  and  as  required  by  G>de,  section  2767,  regardless  of  any  ac- 
tion of  the  board,  unless  the  vote  is  rescinded  by  a  subsequent 
vote  of  the  electors. 

Same:  levy  of  school  house  tax.    The  fact  that  the  electors  at  their 

2  annual  meeting  voted  a  school  house  tax  in  excess  of  that  which 
can  legally  be  levied  in  any  one  year  does  not  render  the  action 
of  the  electors  void,  but  the  supervisors  should  make  the  legal 
levy  notwithstanding  the  excessive  amount  voted. 

Special  school  meetings:    duty  of  board:    discretion:    Mandamus. 

3  A  board  of  school  directors  may  call  a  special  meeting  of  the 
electors  when  petitioned,  to  vote  upon  the  question  of  rescinding  a 
former  vote  authorizing  a  school  house  tax,  but  the  statute 
makes  the  matter  discretionary  with  the  board  and  the  court  will 
not  require  it  to  act. 

Same.    After  taxes  levied  for  school  purposes  in  accordance  with  a 

4  vote  of  the  electors  of  the  district  have  become  due,  and  a  part 
or  all  have  been  paid,  an  action  to  require  the  board  to  call 
a  special  meeting  to  vote  upon  the  question  of  rescinding  the 
former  vote  will  not  lie. 

School  tax:    certification.    The  certificate  of  a  school  clerk  to  the 

5  supervisors  certifying  that  a  tax  was  voted  by  the  electors  upon 
the  taxable  property  of  the  district  is  not  void,  because  indicating 
an  attempt  to  levy  a  tax  on  the  property  belonging  to  the  district 
itself. 

Appeal    from    Mtisratine    District    Court. — Hons.    D.    V. 
Jackson   and  J.   W.  Bollinoeb,  Judges. 

Monday,   October  26,   1908. 
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Reheabu^g  Denied  Tuesdat^  Januaby  26,  1909. 

The   opinion   states   the   case. — Affirmed. 

E.  M.  Warner  and  Bichman  &  Richman,  for  appel- 
lants. 

Jayne  &  Hoffman,  for  appellees. 

Shebwin,  J. — The  petition  in  this  case  was  filed  on 
the  26th  day  of  January,  1907.  It  is  alleged,  in  sub- 
stance: That  the  plaintiffs  were  qualified  electors  of  the 
school  township  of  Wapsinonoc,  in  Muscatine  County, 
Iowa,  and  taxpayers  therein.  That  on  February  26,  1906, 
at  a  called  meeting  of  the  board  of  directors  of  said  school 
township,  a  petition  was  "accepted"  by  said  board  signed 
by  eighty-three  names,  asking  that  there  be  submitted  to 
the  voters  of  said  school  township  at  their  next  annual 
meeting  the  proposition:  "Shall  a  schoolhouse  tax  to 
the  amount  of  $8,000  be  levied  on  the  taxable  property  of 
the  school  corporation  of  Wapsinonoc  for  the  purpose  of 
erecting  a  school  building  as  near  the  geographical  center 
of  the  school  township  as  practical?'*  That  action  was 
taken  by  the  board  providing  for  posting  notices  and  pro- 
curing to  be  printed  the  necessary  ballots,  that  on  or  about 
March  12,  1906,  pursuant  to  notice,  a  vote  was  had 
in  said  school  township  upon  the  proposition  above 
referred  to,  as  appears  by  the  record  of  said  board, 
and  said  proposition  was  carried  by  ninety-four  af- 
firmative votes  as  against  seventy-eight  negative  ones. 
It  was  further  alleged  that  at  the  regular  meeting  of 
the  board  of  directors  of  said  school  township  held  on 
March  19,  1906,  a  motion  that  said  $8,000  tax  be  levied, 
$1,600  payable  in  1907,  and  as  much  annually  until  paid, 
was  voted  down,  and  a  motion  to  issue  bonds  for  said 
$8,000   at  4^   per   cent,   interest,    payable   semiannually, 
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was  also  voted  down,  and  no  further  action  relating  to 
said  matter  was  had  at  said  meeting.  That  at  an  ad- 
journed meeting  of  said  board  of  directors  March  26, 
1906,  provision  was  made  for  submitting  to  the  electors 
at  a  special  election  to  be  held  on  the  14th  of  April,  1906, 
the  question:  "Shall  the  school  corporation  issue  nego- 
tiable bonds  not  to  exceed  the  amount  of  $8,000/'  That 
said  question  was  so  submitted,  and  was  defeated  by  a 
vote  of  the  electors  of  the  district  That  at  a  meeting  of 
the  board  of  directors  held  July  2,  1906,  a  motion  was 
offered  to  the  effect  "that  the  secretary  be  instructed  to  cer- 
tify a  tax  of  $8,000,  voted  by  the  electors  at  the  last  annual 
meeting,  to  build  a  central  schoolhouse,  and  that  the  board 
of  supervisors  levy  each  year  $3,200  until  the  amount  be 
collected.  The  plaintiffs  further  alleged  that  the  motion 
last  referred  to  was  lost,  but  that  after  the  adjournment 
of  said  meeting  and  without  authority,  and  falsely  and 
fraudulently,  the  minutes  of  said  meeting  relating  to  said 
motion  were  altered,  so  that  they  showed  a  tie  vote  thereon. 
That  thereafter  without  authority  or  direction  from  said 
board  of  directors,  and  under  date  of  July  6,  1906,  the 
secretary  of  the  board  certified  to  the  board  of  supervisors 
in  relation  to  said  $8,000  tax  as  follows:  "I  also  certify 
that  at  a  meeting  of  the  qualified  voters  of  the  school 
township  of  Wapsinonoc,  in  the  county  of  Muscatine,  State 
of  Iowa,  held  on  the  12th  day  of  March,  1906,  a  tax  of 
$8,000  was  voted  on  the  taxable  property  of  said  district 
for  the  schoolhouse  fund,  and  that  the  board  of  super- 
visors levy  each  year  the  limit  that  the  law  allows  until 
the  said  amount  is  received." 

It  is  further  alleged:  That  the  certificate  above  re- 
ferred to  was  wholly  unauthorized  by  any  action  of  the 
board  of  directors  of  the  school  township.  That  pursuant 
to  said  certificate,  the  board  of  supervisors  of  Muscatine 
County  levied  a  special  tax  of  ten  mills  on  the  dollar  in 
addition  to  the  ordinary  taxes  upon  the  taxable  property 
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in  said  school  township,  which  provides  the  sum  of  $4,808.- 
79  to  be  collected  with  the  taxes  of  the  current  year  on 
account  of  said  $8,000.  That  said  tax  has  been  extended 
on  the  books  of  the  county  treasurer,  and  he  is  now  de- 
manding and  seeking  to  collect  the  same  from  the  plain- 
tiffs and  other  taxpayers  in  said  school  township.  Plain- 
tiffs further  alleged  that  in  the  latter  part  of  August,  1906, 
a  petition  signed  by  more  than  two-thirds  of  the  voters  in 
said  township  was  addressed  to  the  president  and  board  of 
directors  of  said  school  township,  asking  that  a  special 
election  be  called  of  the  voters  of  said  school  township 
to  vote  upon  a  proposition  to  rescind  their  former  vote  of 
a  tax  of  $8,000  to  build  a  central  schoolhouse.  That 
"said  petition  was  presented  and  given  to  the  president  of 
said  board  of  directors.  But  the  said  president  and  board 
of  directors  have  ignored  the  said  petition,  and  neglected 
and  refused  to  call  said  special  election  or  take  any  action 
whatever  with  reference  to  said  petition.''  The  petition 
further  alleged  that  the  original  tax  of  $8,000  was  and  is 
void  for  that  "said  electors  .  .  .  'failed  to  designate 
that  only  a  portion  of  said  tax,  less  than  ten  mills  on  the 
dollar,  should  be  paid  in  any  one  year."  The  prayer  of 
the  petition  was  as  follows: 

Wherefore  plaintiffs  pray  that  a  writ  of  mandamus 
issue  herein  commanding  the  defendants,  the  said  board 
of  directors,  and  their  officers  to  submit  to  the  voters  of 
said  school  township  the  proposition  asked  by  the  petition 
hereinbefore  referred  to  at  the  regular  annual  election 
or  special  election  called  for  the  purpose  within  a  reason- 
ably short  time.  That  meantime  the  defendant  E.  C. 
Stoker,  treasurer  of  Muscatine  County,  Iowa,  be  restrained 
and  enjoined  from  collecting  ten  mills  of  the  sixteen  and 
one-half  mill  tax  levied  against  the  property  of  said  school 
township  of  Wapsinonoc,  or  at  any  rate  such  part  of  said 
tax  as  is  levied  against  the  plaintiffs  herein  and  their 
property.  And  plaintiffs  ask  that  a  temporary  injunction 
be  issued  to  and  against  said  defendant  treasurer  herein 
to  said  same  intent  and  purpose^  and  for  such  other  fur- 
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ther  and  different  relief  as  the  case  may  require  and  judg- 
ment for  costs  against  the  defendants  A.  B.  Anderson 
and  B.  F.  Herr. 

The  defendants  filed  a  demurrer  to  the  petition,  al- 
leging generally  that  it  did  not  state  facts  entitling  the 
plaintiffs  to  the  relief  demanded,  and  alleging  specifically 
that  the  schoolhouse  tax  in  question  was  regularly  voted 
and  regularly  certified  to  the  board  of  supervisors  by  the 
proper  officers,  and  regularly  levied  by  said  board  and 
spread  upon  the  tax  books,  and  that  the  school  directors 
were  imder  no  obligations  to  call  a  special  election  to  re- 
scind the  former  action  of  the  electors.  That  rights  have 
become  vested  under  the  former  action  of  the  electors, 
and  that  the  same  is  no  longer  subject  to  recall  by  the 
electors  or  by  the  officers  of  the  school  board.  The  de- 
murrer was  sustained  generally,  and  the  plaintiffs  appeal. 

The  appellants  in  their  brief  and  argument  state 
that  but  two  questions  are  presented  for  determination; 
First  "Was  the  original  tax  voted  valid  and  enforceable  ?" 
Second:  "Did  the  board  of  directors  have  a  discretion  to 
refuse  to  submit  at  a  special  election  the  petition  of  one 
hundred  and  sixty-four  electors?"  The  appellants  devote 
much  of  their  argument  to  a  discussion  of  the  first  ques- 
tion, but,  aside  from  the  question  as  to  the  certification  of 
the  tax  by  the  secretary  of  the  board,  it  is  not  applicable 
to  the  issues  presented  by  the  petition.  There  is  no  alle- 
gation of  any  illegality  in  the  proceedings  of  the  board  of 
directors  of  the  school  township  prior  to  the  vote  of  the 
electors  on  the  question  in  controversy,  so  that,  so  far  as 
this  branch  of  the  case  is  concerned,  it  will  only  be  i;ieces- 
sary  to  determine  whether  the  secretary  of  the  board 
properly  certified  the  action  of  the  electors  to  the  board 
of  supervisors  of  Muscatine  County,  and  whether  the  ac- 
tion of  the  electors  in  voting  an  amount  in  excess  of  the 
proceeds  of  a  levy  of  ten  mills  on  the  dollar  invalidated 


Digitized  by  VjOOQiC 


48  KibchNeb  v.  Boabd  of  Dibectobs.     [141  Iowa 

the  entire  proceeding.     These  two  questions  we  shall  dis- 
pose of  in  the  order  in  which  they  are  stated. 

Code,    section    2767,    provides   as    follows    as    to    the 
duties  of  the  secretary  of  the  board,  so  far  as  the  same  is 
material  to  the  question  now  under  consideration:     "With- 
in five  days  after  the  board  has  fixed   the 
**  tSoi?  Ichooi    amount    required    for    the    contingent    and 

52?S«Sm.  teachers'  fund,  he  shall  certify  to  the  board 
of  supervisors  the  amount  so  fixed,  and  at 
the  same  time  shall  certify  the  amoimt  of  schoolhouse  tax 
voted  at  any  regular  or  special  meeting."  This  statute 
points  out  clearly  and  unequivocally  the  duties  of  the  sec- 
retary of  the  board  in  relation  to  the  matter  under  oon- 
sideration.  After  the  electors  had  voted  the  tax  of  $8,000, 
it  was  the  imperative  duty  of  the  secretary  of  the  board 
to' certify  the  same  to  the  board  of  supervisors,  unless. the 
vote  was  subsequently  rescinded  by  another  vote  of  the 
,  electors.  This  duty  did  not  depend  at  all  upon  the  future 
action  of  the  board  or  upon  its  failure  to  act  In  making 
the  certification  under  consideration,  the  secretary  did  no 
more  than  the  law  required  of  him.  Had  he  done  anything 
less,  he  would  have 'failed  in  the  proper  discharge  of  his 
duty.  The  fact  that  he  incorporated  in  his  certificate  a 
request  that  the  board  levy  the  tax  in  accordance  with  the 
law  defining  their  duties  is  wholly  immaterial.  It  is  to 
be  presumed  that  the  board  of  supervisors  acted  and  would 
act  on  the  authority  conferred  upon  them  by  the  statute, 
and  not  on  suggestions  made  by  the  secretary  of  the  school 
board. 

Section  2749  of  the  Code,  in  the  seventh  subdivision 
thereof,   gives   the  voters   assembled  at   the   annual   school 
meeting  the  power  "to  vote  a  8choolhr)U8e  tax,  not  exceed- 
ing ten  mills  on  the  dollar  in  any  one  year, 

of  •chooi  for  the  purchase  of  grounds,  construction  of 

house  tax. 

schoolhouses,  the  payment  of  debts  contract- 
ed for  the  erection  of  schoolhouses,  not  including  interest 
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on  bonds,  procuring  libraries  and  for  and  opening  roads 
to  schoolhouses/'  Section  2807  provides  as  follows:  "The 
board  of  supervisors  shall,  at  the  time  of  levying  taxes  for 
county  purposes,  levy  the  taxes  necessary  to  raise  the  var- 
ious funds  authorized  by  law  and  certified  to  it  under  this 
chapter,  but  if  the  amount  certified  for  any  such  fund  is 
in  excess  of  the  amount  authorized  by  law,  it  shall  levy 
only  so  much  thereof  as  is  authorized  by  law."  It  seems 
to  us  that  this  section  of  the  statute  answers  clearly  and 
definitely  the  contention  of  the  appellants  that  the  ta^  in 
question  was  illegal  and  void  because  the  amount  voted 
was  in  excess  of  the  amount  which  could  be  realized  from 
a  levy  of  ten  mills,  the  limit  provided  for  in  the  statute. 
The  Legislature  evidently  contemplated  that  the  electors 
of  school  townships  might  vote  a  fund  for  the  erection  of 
schoolhouses  in  excess  of  the  amount  that  could  be  real- 
ized by  the  statutory  levy,  and  hence  it  was  provided  that 
in  such  cases  the  board  of  supervisors  should  make  the 
legal  levy  notwithstanding  the  excessive  amount  voted  by 
the  electors.  And  we  see  no  valid  reason  for  holding  that 
the  vote  of  the  electors  should  be  declared  void  and  of 
no  effect  simply  because  they  voted  a  larger  amount  than 
could  be  levied  in   any  one  year. 

The  question  whether  the  board  of  supervisors  would 
have  authority  to  make  a  ten-miU  levy  from  year  to  year 
until  the  entire  amount  voted  was  realized  is  not  properly 
before  us  in  this  case,  and  should  not  be  determined. 
We  go  no  farther  than  to  hold  that  the  action  of  the  elec- 
tors and  of  the  board  of  supervisors  at  the  time  this  suit 
was  brought  was  fully  authorized  by  the  statute.  It  is  a 
familiar  rule  that  cases  must  be  determined  upon  the  facts 
existing  at  the  time  the  case  is  commenced. 

The  important  question  presented  in  this  case,  as  we 
view  the  matter  is  whether  the  board  of  directors  of  the 
school  district  were  bound  to  call  a  special  election  for 
the  purpose  of  submitting  to  the  electors  of  the  district  the 
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question    whether    the    former    action    in    voting    the    tax 

should  be  rescinded,  and  whether  the  refusal 

meetings:  du-    of  the   board   to  call  such   an   election   fur- 

Sscretion:         nishcd  ffrouud  for  the  relief  prayed  in  the  pe- 

mandamus.  ^  ^  r      j  r 

tition.  Code,  section  2749,  to  which  we  have 
already  referred,  further  provides  as  follows:  **The  board 
may,  or  upon  the  written  request  ...  of  ten  voters 
of  any  school  township  .  .  .  shall,  provide  in  the 
notice  for  the  annual  meeting  for  submitting  any  proposi- 
tion tauthorized  by  law  to  the  voters."  Under  this  section 
it  has  been  held  that,  when  the  requisite  number  of  voters 
sign  a  written  request  for  the  submission  at  the  annual 
meeting  of  any  proposition  authorized  by  law  to  the  voters, 
it  is  the  duty  of  the  board  to  provide  in  the  notice  of  the 
annual  meeting  for  the  proposition  so  requested  to  be  sub- 
mitted, but,  in  the  absence  of  such  written  request,  the 
board  may  exercise  its  discretion  in  the  matter;  but  this 
section  relates  to  the  annual  meeting  only,  while  the  writ- 
ten request  presented  in  this  case  asked  only  that  a  special 
election  be  called  for  the  purpose  of  rescinding  the  vote, 
and  the  action  of  the  board  thereon  must  be  determined 
under  the  provisions  of  section  2750  of  the  Code,  which 
provides  "the  board  of  directors  may  call  a  special  meet- 
ing of  the  voters  of  any  school  corporation  by  giving  notice 
in  the  same  manner  as  for  the  annual  meeting,  whenever 
the  corporation  has  lost  the  use  of  a  schoolhouse  by  fire 
or  otherwise,  which  shall  have  the  powers  given  to  a  reg- 
ular meeting  with  reference  to  the  sale  of  school  property 
and  the  application  to  be  made  of  the  proceeds,  and  to 
vote  a  schoolhouse  tax  for  the  purchase  of  the  site  and 
the  construction  of  a  necessary  schoolhouse  and  for  opening 
roads  thereto."  This  section  was  amended  by  chapter  104, 
Acts  28th  General  Assembly  (Laws  1900),  by  striking 
therefrom  the  words,  "Whenever  the  corporation  has  lost 
the  use  of  the  schoolhouse  by  fire  or  otherwise."  So  that  at 
the  time  of  the  transaction  in  question  the  board  had  au- 
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thority  under*  the  law  to  call  a  special  meeting  of  the  elec- 
tors for  the  purpose  of  voting  on  the  proposition  to  rescind. 
Hibbs  V.  Board  of  Dir.,  110  Iowa,  306.  But  the  statute 
does  not  provide  that  the  board  of  directors  must  call  a 
special  meeting  upon  the  petition  of  the  electors.  No  pro- 
vision for  such  action  on  the  part  of  the  board  is  made. 
The  statute  goes  no  further  than  to  give  the  board  discre- 
tion in  the  matter.  It  may  or  it  may  not  call  a  special 
meeting  as  the  exigencies  of  the  case  may  r^quire.^  And, 
where  a  matter  is  discretionary  with  a  board  or  public 
officer,  the  law  will  not  interfere  by  mandamus  to  compel 
it  to  act  in  the  very  matter  which  is  discretionary.  Pres- 
ton V.  Board,  124  Iowa,  357 ;  Scripture  v.  Bums,  69  Iowa, 
70. 

There  is  another  reason  why  the  ruling  of  the  trial 
court  on  the  demurrer  should  be  sustained  under  the  facts 
alleged  in  the  petition.  It  will  be  remembered  tliat  the 
petition  in  this  case  was  filed  on  the  25th 
^       **  of   January,    1907,    and    that    it   is   alleged 

therein  that  the  board  of  supervisors  had  already  levied 
the  special  tax,  that  the  same  was  due,  and  that  the 
treasurer  was  proceeding  to  collect  the  same.  These  alle- 
gations of  the  petition  must  be  taken  as  true  for  the  pur- 
poses of  this  case.  The  law  will  presume,  in  the  absence 
of  any  contrary  showing,  that  taxes  are  paid  when  they 
become  due,  hence  it  is  fair  to  say  that  at  least  a  part,  if 
not  the  whole,  of  the  taxes  due  under  the  levy  in  question 
had  been  paid  at  the  time  this  suit  was  brought,  and,  if 
this  be  true,  it  would  follow  as  a  legal  proposition  that 
rights  had  become  vested  which  could  not  be  disturbed  in 
this  action,  and  that  the  plaintiffs  would  have  no  right 
to  ask  for  a  vote  rescinding  the  .  previous  action  of  the 
electors.  Benjamin  v,  Dist.  Tp.,  50  Iowa,  650;  Edworihy 
V.  Iowa,  8.  &  L.  A.,  114  Iowa,  225. 

The  appellants  also  say  that  the  clerk's  certificate 
was  a  nullity  and  furnished  the  board  of  supervisors  no 
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authority  for  its  subsequent  levy,  because  it  stated  that 
the  tax  had  been  voted  on  the  "taxable 
*'  ^SSJaUon!  property  of  the  district."  There  is  clearly 
no  merit  in  this  contention  because  any  one 
would  know  that  the  electors  had  not  attempted  to  raise  a 
tax  for  the  erection  of  a  new  schoolhouse  by  providing  that 
it  be  raised  from  the  levy  on  its  own  property. 

The  trial  court  was  clearly  right  in  sustaining  the  de- 
murrer^ and  the  judgment  rendered  thereon  is  affirmed. 


Maby  Beans  v.  Robebt  J.  Denny,  Appellant. 

Security  for  costs:  filing  of  proofs  :  withdrawal  of  motion.    A  de- 

1  fendant  in  moving  that  plaintiff  be  required  to  give  security  for 
costs  must  present  all  his  proofs  with  the  motion,  and  he  cannot 
withdraw  his  motion  and  re61e  it  with  the  same  and  additional  affi- 
davits, at  least  without  showing  good  cause;  and  when  so  with- 
drawn and  reeled  without  leave  of  court  it  was  not  an  abuse 
of  discretion  to  strike  it  from  the  files. 

Evidence:  reputed  wealth.    A  witness  who  has  known  a  defendant 

2  in  a  breach  of  promise  suit  for  a  long  term  of  years,  and  resided 
in  the  same  county  practically  all  of  the  time,  is  qualified  to 
testify  to  his  reputed  wealth  in  that  county,  where  it  is  shown 
that  defendant  was  well  known. 

Same.    One  may  testify  to  the  reputed  wealth  of  a  person  in  acorn- 

3  munity  in  which  he  has  lived  long  enough  to  establish  a  reputa- 
tion in  that  respect,  although  his  residence  there  was  temporary; 
but  if  the  witness  discloses  a  lack  of  knowledge  on  subsequent 
cross  examination  the  remedy  is  a  motion  to  strike. 

Evidence  of  value.    The  price  paid  for  land  several  years  previous 

4  and  upon  which  valuable  improvements  have  since  been  made 
is  not  competent  in  determining  its  present  value. 

Breach  of  marriage  promise:   evidence:   issues.     Where  the  evi- 

5  dence  in  a  breach  of  promise  suit  was  conflicting  as  to  whether 
plaintiff  was  afflicted  with  a  veneral  disease  prior  to  the  time 
fixed  for  marriage,  and  whether  the  same  was  curable,  an  issue 
as  to  plaintiff's  good  health  at  the  time  of  the  alleged  breach 
was  presented. 
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Same:    instruction.    Where  there  was  no  evidence  that  plaintif!  was 

6  suffering  from  a  venereal  disease  at  the  time  of  the  engagement, 
as  claimed  by  defendant,  or  that  he  had  knowledge  thereof  at  that 
time,  an  instruction  requiring  a  finding  of  want  of  such  knowledge 
at  the  time  of  the  engagement  as  a  condition  precedent  to  a  ver- 
dict for  him,  while  superfluous,  was  not  prejudicial. 

Same:  justification.    A  person  is  excusable  for  declining  to  carry 

7  out  his  promise  of  marriage  with  one  afflicted  with  an  incurable 
venereal  disease,  unless  made  with  knowledge  of  the  disease. 

Same:  pleadings:  issues:  instkuctions.    A  defendant  cannot  com- 

8  plain  of  the  courts  instructions  regarding  his  plea  in  bar  of  a 
suit  for  breach  of  marriage  promise,  where  the  interpretation 
placed  upon  the  pleading  by  defendant  as  disclosed  in  his  re- 
quested instructions  is  adopted  by  the  court. 

Same:    evidence.    In  a  breach  of  promise  action  the  conduct  of  the 

9  parties  toward  each  other  during  the  engagement  period  may  be 
shown  in  determining  the  existence  of  the  contract,  and  this  in- 
cludes sexual  intimacy. 

Same:  corroboration.    In  breach  of  promise  cases  corroboration  of 

10  plaintiffs  evidence  of  sexual  intercourse  with  defendant  is  not 
required. 

Evidence:  cross-examination.     The   cross-examination   of   plaintiff 

11  in  a  breach  of  promise  suit  with  respect  to  a  subject  not  developed 
in  the  direct  examination,  and  relating  to  a  matter  of  defense 
which  must  be  pleaded  to  be  available,  should  not  be  allowed. 

S«me:  illicit  intercourse:  evidence.    Where  the  parties  to  a  breach 

12  of  promise  suit  were  the  only  witnesses  on  the  question  of  their 
sexual  intimacy,  affirmed  by  plaintiff  and  denied  by  defendant, 
an  instruction  that  mere  opportunity  would  not  warrant  a  finding 
that  it  occurred,  nor  be  sufficient  as  corroborative  evidence  if  the 
parties  were  equally  creditable,  but  might  be  considered  with 
other  evidence  on  that  subject,  was  correct. 

Same:  damages:  instruction.    Where  the  court  in  one  paragraph  of 

13  the  charge  expressly  told  the  jury  not  to  allow  damages  for  illicit 
intercourse,  a  further  instruction  that  in  measuring  the  damages 
for  breach  of  the  marriage  promise,  the  intimacy  of  the  parties 
and  defendant's  conduct  toward  plaintiff  might  be  considered,  did 
not  authorize  a  finding  of  damage  on  that  ground. 

Sulmiission  of  issues.    Where  the  court  told  the  jury  to  consider  the 

14  intimacy  of  the  parties  and  all  injuries  sustained  by  plaintiff 
including  loss  of  affection,  etc.,  failure  to  especially  refer  to  de- 
fendant's plea  in  mitigation  of  damages  that  she  had  become  ill- 
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tempered' and  ^^xpressed  a  dislike  for  defendant  and  his*  children 
was  not  reversible  error,  especially  as  no  request  was  made 
therefor. 

Misconduct  in  argument.    In  the  absence  of  objection  thereto  error 

15  cannot  be  assigned  on  the  use  of  improper  language  in  argument 
to  the  jury. 

Trial:    absence  of  judge.    Where  there  is  no  showing  that  a  presid- 

16  ing  judge  was  absent  from  the  court  room  during  the  trial  his 
presence  will  be  presumed. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 
Smyth,    Judge. 

Monday,  October  26,   1908^ 

Reheaeino  Denied  Tuesday,  January  26.   1909. 

The  defendant  appeals  from  a  judgment  for  damages 
resulting  from  an  alleged  breach  of  promise  to  marry. — 
Affirmed. 

Seerley  &  Clark  and  BlaJce  &  Wilson,  for  appellant. 

Poor  &  Poor,  J,  E.  Maley,  and  Charles  Willner,  for 
appellee. 

Ladd,  C.  'J. — The  plaintiff,  who  was  bom  in  1864, 
began  work  as  housekeeper  for  defendant,  sixteen  years  her 
senior,  in  1900.  His  wife,  who  was  then  an  invalid,  died 
in  1901.  There  were  three  children,  one  away  at  school, 
and  the  others,  aged  sixteen  and  fourteen,  at  home.  Plain- 
tiff continued  in  his  employment  as  housekeeper,  with  some 
intermissions,  until  June,  1906,  and  in  September  follow- 
ing this  action  for  damages  because  of  his  alleged  breach 
of  promise  to  marrv  her  was  begun.  Such  promise  is  said 
.  to  have  been  made  in  June,  1003,  to  bo  consummated  after 
his  daughter  had  finished  school  in  1905,  and  performance 
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then  postponed  until  the  spring  of  1906.  All  this  was 
denied  by  defendant,  who  pleaded,  by  way  of  mitigation, 
that  the  plaintiff  had  become  ill  tempered  and  had  as- 
serted hatred  for  him  and  his  children,  and,  in  bar,  "that 
plaintiff  was  not  and  is  not  now  in  a  physical  condition 
by  reason  of  disease  to  fulfill  the  duties  of  wife  and  moth- 
er, and  that  she  should  not  marry,  and  defendant  pleads 
said  condition  of  plaintiff  as  a  bar  to  this  suit." 

I.     Previous  to  the  answers  defendant  moved  for  se- 
curity  of  costs   on   the  ground   that   plaintiff  was   a   non- 
resident of  the  State,  supporting  the  same  by  his  affidavit 
A    counter    affidavit    of    plaintiff    was    then 
costs:  filing      filed.     Six  days  later  defendant  filed  six  ad- 

of  proofs:  .         i/v»i.. 

withdrawal        ditioual  amdavits  in  support  of  the  motion. 

of  motion.  ^  .      . 

On  motion  of  plaintiff,  these  were  stricken 
from  the  files.  Thereupon  defendant  withdrew  his  motion, 
and  two  days  later  filed  another  for  security  of  costs  with 
affidavits  of  like  import,  and  by  the  same  parties  who  had 
made  those  stricken.  Upon  motion  of  plaintiff,  the  second 
application  for  security  of  costs  was  stricken  from  the  files ; 
and  this  ruling  is  complained  of.  In  withdrawing  the 
first  motion  no  right  to  file  another  was  reserved  or  grant- 
ed, and  the  last  was  filed  without  leave  of  court.  The 
withdrawal  of  the  one  and  filing  of  another  manifestly 
was  to  avoid  the  effect  of  the  statute  exacting  that  all  affi- 
davits accompany  such  a  motion.  Section  3847  of  the 
Code,  as  amended  by  chapter  100,  Acts  27th  General  As- 
sembly, provides:  "That  the  application  for  such  security 
shall  be  by  motion,  filed  with  the  case,  and  the  facts 
supporting  it  must  be  shown  by  affidavits  annexed  thereto, 
which  may  be  responded  thereto  by  counter  affidavits  on 
or  before  the  hearing  of  the  motion  and  each  party  shall 
file  all  his  affidavits  at  once,  and  none  thereafter."  In 
other  words,  the  party  moving  for  security  for  costs  must 
present  all  his  proof  at  the  time  of  filing  the  motion,  and 
none  thereafter.     To  permit  a  party  who  has  not  so  pre- 
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sented  his  affidavits  to  withdraw  the  motion,  and  refile  it, 
accompanied  with  those  at  first  omitted,  would  defeat  the 
very  design  the  lawmakers  must  have  had  in  inserting 
this  condition;  that  is,  the  prompt  disposition  of  the  ap- 
plication on  the  record  as  first  made  by  the  parties,  and 
the  avoidance  of  delay  by  an  extended  controversy  over  a 
collateral  matter  not  in  any  way  involving  the  merits  of  the 
case.  Possibly  the  court  for  good  cause  might  permit  the 
withdrawal  of  such  a  motion  and  the  filing  of  another; 
but,  if  so,  the  evasion  of  the  effect  of  this  statute  and  a 
previous  ruling  would  not  be  good  cause.  There  was  no 
abuse  of  the  discretion  necessarily  exercised  by  the  dis- 
trict court  in  matters  of  this  kind. 

II.     As  tending  to  prove  defendant's  pecuniary  con- 
dition,   Mclntire,    a    brother-in-law    of    plaintiff,    residing 
at  Middleton,   a   village   fourteen  miles  from  Burlington, 
2.  Evidence:  re-     ^^^  allowed,  ovcr  objection,  to  testify  to  de- 
puted wekith.     fendant^g  wealth   as  reputed   in  Des  Moines 
County.     The  witness  had  been  acquainted  with  him  for 
forty-six  years,  during  all  but  four  years  of  which  time  he 
had  resided  in  that  county.     His  cross-examination,  as  well 
as  that  of  the  defendant,  indicated  that  the  latter  was  well 
known    in    that   and   other    portions   of   the    county,    and, 
though  he  had  resided  temporarily  at  Galesburg,  111.,  for 
\yfour  years,    his  home  was   at   Burlington,   where   he   had 
J(  lived  a  long  time  previous,  and  that  he  owned  and  super- 
/  I  vised  several  farms  in  Des  Moines  and  Louisa  Counties. 
'  Under  the  circumstances  disclosed,  it  was  not  error  to  re- 
ceive  this   testimony. 
/  III.     One   Brooks   testified   that   defendant  had   said 

to  him  that  he  was  owner  of  one  thousand  acres  of  land 
valued  at  $100  per  acre,  that  he  knew  his  reputation  as 
to  wealth  in  Galesburg,  HI.,  and  that  he  was 
^    ''^^  reputed   to  be  worth    $100,000.     Exception 

was  taken  to  the  admission  of  this  evidence  on  the  ground 
that  defendant  was  but  a  temporary  resident  of  that  city 


..( 
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for  the  purpose  of  educating  his  children^  with  his  home  in 
Burlington.  It  was  enough  if  he  had  lived  there  long 
enough  to  establish  a  reputation  in  the  respect  testified  to, 
and  that  the  witness  knew  what  it  was.  If  want  of  knowl- 
edge appeared  on  cross-examination  after  the  ruling  of  the 
court,  the  remedy  was  by  motion  to  strike  the  evidence,  as 
the  ruling  was  correct  when  made.     There  was  no  error. 

IV.  Defendant  offered  in  evidence  a  deed  of  one 
hundred  and  sixty  acres  of  land  executed  to  him  in  March, 
1901,  by  Holden,  and  another  of  forty  acres  executed  to 
4.  Evidence  h^™    February    5th    of    the    same    year   by 

OF  VALUE.  Prindle.  On  objection,  the  portions  of  the 
instruments  stating  the  considerations  were  excluded,  and 
defendant  was  not  allowed  to  testify  what  he  had  paid  for 
the  land.  The  ruling  was  correct.  Six  years  had  elapsed 
since  the  purchase,  and  in  the  meantime  he  had  improved 
the  land  by  tiling  it  and  by  the  erection  of  buildings  there- 
on. That  the  price  for  which  land  was  recently  sold  may 
be  shown  as  tending  to  establish  its  value  is  too  well  es- 
tablished to  call  for  citation  of  authority;  but,  when  the 
sale  is  somewhat  remote  and  valuable  improvements  have 
been  made  since,  it  goes  almost  without  saying  that  the 
price  paid  would  not  furnish  any  aid  in  determining  or 
estimating  the  present  value.     The  ruling  has  our  approval. 

V.  The  plaintiff  was  treated  at  a  hospital  in  March, 
1904.  On  the  trial  several  physicians,  upon  hypothetical 
questions  embracing  the  hospital  record  and  treatment,  and 

Beeach  of  facts  as  to  her  physical  condition  which  some 
FMMisEf  cvi-  evidence  tended  to  show,  expressed  the  opin- 
daice:  Uwes.    j^^^  ^^^  ^j^^  ^^g  ^^^^^  afflicted  with  syphilis, 

and  was  being  treated  for  that  disease.  On  the  other  hand, 
it  appeared  that,  on  application  of  defendant,  three  physi- 
cians were  designated  by  the  court  .to  examine  her,  and, 
after  doing  so,  they  reported  their  inability  to  discover  any 
traces  of  this  disease.  Other  evidence  was  convincing  that 
she  had  not  been  afflicted  therewith.     The  record  was  such, 
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however,  as  to  raise  an  issue  as  to  whether  she  was  then 
suffering  therefrom,  and,  as  there  was  a  difference  of 
opinion  as  to  whether  the  disease  is  curable,  and  the  time 
required  to  effect  a  cure,  if  possible,  an  issue  as  to  whether 
she  was  in  good  health  at  the  time  of  the  alleged  breach 
also  was  raised. 

The  court  instructed  the  jury  that  "if  at  the  time 
when  the  defendant  refused  to  carry  out  the  said  alleged 
contract  of  marriage  on  his  part  the  plaintiff  was  still 
6.  Same:  physically    affected    by    a    venereal    disease, 

mitniction.  y/hich  rendered  her  unfit  for  the  marriage 
state,  and  you  further  so  find  that  the  defendant  was  ig- 
norant of  such  physical  condition  of  the  plaintiff  at  the 
time  when  he  entered  into  the  said  alleged  contract  of 
marriage  with  her,  you  should  then  find  that  the  defend- 
ant was  justifie;^  in  refusing  to  marry  the  plaintiff.  But, 
if  you  fail  to  find  from  a  preponderance  of  evidence  that 
the  plaintiff  was  afflicted  with  an  ailment  of  the  character 
charged  by  the  defendant  during  the  said  period  of  the 
said  alleged  engagement  of  marriage  between  the  said  par- 
ties, and  that  said  condition  was  unknown  to  the  defend- 
ant at  the  time  when  he  entered  into  said  engagement,  or 
if  you  believe  from  the  evidence  that  the  plaintiff  was 
during  a  part  of  the  said  time  affected  with  such  a  disease, 
but  became  entirely  and  permanently  cured  of  the  same 
before  the  defendant  refused  to  comply  with  the  terms  of 
the  said  marriage  contract  on  his  part,  you  should  then 
find  that  the  defendant  was  not  justified  in  refusing  to 
marry  the  plaintiff  on  account  of  her  physical  condition." 
This  instruction  is  criticised  (1)  for  exacting  a  find- 
ing of  want  of  knowledge  at  the  time  of  the  alleged  en- 
gagement, (2)  in  that  a  finding  that  the  disease  rendered 
plaintiff  unfit  for  marriage  is  made  essential,  and  (3)  in 
that  the  jury  are  told  that  even  though  plaintiff  was  af- 
flicted with  the  disease  in  1904,  if  she  was  cured  by  the 
time  fijsed  for  the  marriage,  this  would  not  excuse  defend- 
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iant  from  fulfilling  his  promise.  As  there  was  no  evidence 
that  plaintiff  was  afflicted  with  the  disease  in  June,  1903, 
OT  bearing  on  defendant's  knowledge  thereof,  the  portion 
of  the  instruction  first  criticised  was  superfluous,  but  could 
not  have  been  prejudicial  to  appellant;  nor  was  there  any 
conflict  in  the  evidence  as  to  this  disease  rendering  a  per- 
son unfit  for  matrimony. 

The  court  might  well  have  omitted  the  qualifying 
clause,  and  directed  the  jury  that  a  person  is  always  ex- 
cusable for  declining  to  carry  out  his  promise  of  marriage 
7.  Same:  ^^   ^^^   afflicted   with   syphilis,    unless   made 

justification.  ^j^j^  knowledge  of  this  condition.  As  the 
evidence  was  conclusive,  no  prejudice  could  have  resulted 
from  adding  the  qualifying  clause.  See,  as  bearing  on  this 
subject,  TrammeK  v.  Vaughan,  158  Mo.  214  (59  S.  W. 
79,  51  L.  R  A.  854,  81  Am.  St  Eep.  302) ;  Allen  v. 
Baker,  86  N.  C.  91  (41  Am.  Eep.  444);  Shackleford  v. 
Hamilton,  93  Ky.  80  (19  S.  W.  5,  15  L.  R.  A.  631,  40 
Am.  St.  Rep.  166);  Grover  v.  Zooh,  44  Wash.  489  (87 
Pac.  638,  7  L.  R  A.  (N.  S.)  582,  120  Am.  St  Rep. 
1012)  ;  Gring  v.  Lerch,  112  Pa.  244  (3  Atl.  841,  56  Am. 
Rep.  314) ;  Goddard  v.  Wescott,  82  Mich.  180  (46  N.  W. 
242).  See  Vierling  v.  Binder,  113  Iowa,  337.  Most  of 
the  cases  deal  with  a  situation  in  which  disease  is  pleaded 
as  an  excuse  or  justification  for  nonperformance  of  the 
contract  by  one  party  when  demanded  by  the  other.  But 
in  Grover  v.  Zook,  44  Wash.  489  (87  Pac.  638,  7  L.  R 
A.  (N.  S.)  582,  120  Am.  St  Rep.  1012),  the  defendant 
was  relieved  of  his  promise  to  marry  an  incurable  consump- 
tive on  the  ground  of  public  policy;  and  it  is  held  in  sev- 
eral jurisdictions  that  the  fact  that  a  spouse  is  afflicted  with 
syphilis  when  married  which  is  incurable,  or  of  which  there 
is  but  a  remote  probability  of  effecting  a  cure,  is  good 
cause  for  annulling  a  marriage  on  the  ground  of  fraud. 
These  rulings  are  in  harmony  with  the  instruction  of  the 
court  that,  in  event  plaintiff  was  not  cured,  defendant  was 
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under  no  obligation  to  perform;  but  the  evidence  is  in 
conflict  as  to  whether  permanent  recovery  from  the  disease 
in  its  secondary  stage  ever  can  be  effected.  The  physicians 
agree  that  it  may  be  controlled,  but  some  of  them  insist 
that  it  is  a  constitutional  disorder  which  is  likely  to  be 
transmitted  to  offspring,  and  may  break  out  again  on  the 
person  afflicted,  even  after  the  lapse  of  fifty  years.  There 
can  be  no  doubt  but  that  the  curability  of  the  disease  is 
matter  of  grave  doubt  in  the  medical  profession;  and  were 
we  confronted  with  the  proposition  as  to  whether  one  who 
has  become  afflicted  therewith  may  complain  of  a  breach 
of  a  previous  promise  of  marriage  at  least  when  made  in 
ignorance  of  the  malady,  we  should  hesitate  long  before 
so  holding.  The  point,  however,  is  not  saved  in  this  record. 
True,  the  third  division  of  the  answer  pleaded  on 
knowledge  and  belief  that  the  plaintiff  "was  not,  and  is  not 
now,  in  physical  condition,  by  reason  of  disease,  to  fulfill 
the  duties  of  wife  or  mother,  and  that  she 
infft:' issues:     should  uot  marry,  and  defendant  pleads  said 

instructions.  .  *i../*.  i  t.  •«« 

condition  of  plaintiff  as  a  bar  to  this  suit 
The  times  alluded  to  are  not  indicated,  save  when  the  an- 
swer was  filed  and  some  previous  date.  Did  the  pleader 
•  intend  that  the  latter  was  at  the  time  of  the  alleged 
breach  ?  Or  was  this  purposely  left  indefinite  ?  '  In  any 
event,  appellant  is  not  in  a  situation  to  complain  if  the 
court  accepted  his  own  interpretation  of  the  answer.  This 
appears  in  the  first  and  third  instructions  requested.  The 
former  reads:  "In  case  the  defendant  pleads  as  a  bar 
that  the  plaintiff  at  the  time  of  the  alleged  breach  and 
up  to  the  time  of  the  bringing  of  this  suit  was  suffering 
from  syphilis  or  some  venereal  disease  which  unfitted  her 
from  being  a  wife  or  mother.  If  said  defendant  has  by  a 
preponderance  of  the  evidence  shown  that  plaintiff  was  in 
1904  suffering  from  syphilis  or  some  venereal  disease, 
and  that  she  was  still  suffering  from  said  disease  at  the 
time  of  the  alleged  breach  of  contract,  then  I  instruct  you 
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that  the  plaintiff  can  not  recover  in  this  case.'^  Again, 
in  the  third  paragraph,  the  court  was  requested  to  instruct 
the  jnry,  in  substance,  that,  if  plaintiff  was  afflicted  as 
alleged  in  1904,  she  must  be  found  to  have  continued  in 
that  condition  in  1906,  for  that  the  evidence  showed  the 
disease  to  be  incurable.  No  evidence  tending  to  prove  her 
to  have  been  unchaste  with  any  other  than  defendant, 
was  introduced,  and  so,  after  thus  interpreting  the  plead- 
ings, appellant  ought  not  to  be  heard  to  complain  because 
the  court  adopted  such  interpretation  in  the  instruction 
given. 

VI.  The  plaintiff  testified  that,  shortly  after  the 
engagement  in  1903,  she  was  induced  by  reason  thereof  to 
indulge  defendant  in  sexual  intercourse,  and  that  this  was 
9.  Same:  Continued   until   the    spring   of   1905.      The 

•^^**^***  court  instructed  the  jury  that,   as  this  had 

not  been  pleaded  in  aggravation  of  damages,  it  could  not 
be  considered  for  that  purpose,  but  was  a  circumstance, 
if  found  to  be  true,  "tending  to  show  a  matrimonial  en- 
gagement between  them,'*  and  should  be  given  "such  weight 
as  you  believe  it  fairly  entitled  to,  in  connection  with 
other  facts  and  circumstances  proven  in  the  case  with 
reference  to  the  existence  of  said  alleged  agreement  of  mar- 
riage." It  is  conceded  that  the  rule  as  stated  finds  express 
approval  in  McConahey  v.  Oriffey,  82  Iowa,  564,  which 
was  cited  with  apparent  approval  in  Herrinum  v.  Lay- 
man, 118  Iowa,  590,  but  cases  to  the  contrary  from  other 
States  are  relied  on,  with  insistence  that  the  above  de- 
cisions are  erroneous,  and  should  be  overruled.  See  Wrynn 
V.  Downey,  27  R.  I.  454  (63  Atl.'  401,  4  L.  R.  A.  (N. 
S.)  615,  114  Am.  St.  Rep.  63) ;  Felger  v.  Etzell,  75  Ind. 
418.  It  is  a  universal  rule  that  in  actions  of  this  kind 
the  conduct  of  the  parties  towards  each  other  during  the 
alleged  engagement  may  be  shown  in  evidence  as  an  aid 
to  the  jury  in  determining  whether  such  engagement  in 
fact  existed,   and  sexual   intimacy  would  seem  to  be  so 
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closely  related  to  the  marital  relation  as  that  indulgence 
in  sexual  intercourse  would  be  a  circumstance  to  be  con- 
sidered in  connection  with  others.  As  observed  in  Mc- 
Conahey  v.  Griffey,  women  are  more  likely  to  surrender 
their  chastity  under  the  influence  of  a  promise  of  marriage 
than  otherwise,  and  the  rule  therein  announced  no  ^ore 
than  recognizes  such  established  fact  and  allows  such 
weight  to  be  given  thereto  as  the  jury  in  the  circumstances 
of  the  case  believe  it  entitled  to.  This  does  not  involve  the 
thought  that  such  misconduct  is  an  ordinary  or  usual  in- 
cident of  betrothal.  It  is  no  more  than  a  full  application 
of  the  rule  that  mutual  conduct  of  the  parties  during  the 
period  of  alleged  betrothal  may  be  fully  proven,  and  that, 
if  this  includes  sexual  intercourse,  it  is  more  likely  than 
otherwise  to  be  attributable  to  the  alleged  engagement,  and 
therefore  to  be  considered  as  a  circumstance  bearing  upon 
the  question  as  to  whether  there  has  ever  been  a  promise  to 
marry.  It  must  be  conceded  that  the  weight  to  be  ac- 
corded this  circumstance  is  not  very  considerable,  and, 
were  the  point  res  Integra,  the  writer  would  doubt  the 
propriety  of  the  rule.  As  it  has  long  stood,  and  has  sup- 
port in  other  jurisdictions,  however,  we  are  not  inclined 
to  disturb  it. 

VII.  The  defendant  moved  to  exclude  the  testimony 
of  plaintiff  concerning  sexual  intercourse  because  she  was 
uncorroborated.  The  motion  was  rightly  overruled.  Cor- 
10.  Same:  roboratiou  is  only  required   in   the   prosecu- 

•  corroboration,  ^j^^^  f^^.  ggduction  as  a  Crime,  and  not*  in  a 
civil  action  for  damages.  See  Welch  v.  Jugenheimer,  5G 
Iowa,   11. 

It  also  appears  that  plaintiff  testified  on  cross-examina- 
tion that  she  had  no  sores  on  her  body,  except  a  boil  on 
her  shoulder  and  another  on  her  wrist,  when 
"*  cross-       '        she   went   to   the   hospital    in    March,    1904. 

examination.  i      i    •  <•     i  m  •         i        .  i 

She  was  then  asked  if  she  was  afflicted  with 
any   other   malady,    and    also    whether   the    physician    in 
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attendance  informed  her  with  what  malady  she  was  afflict- 
ed.    The  objection  as  not  cross-examination  was  sustained, 
and  rightly  so.     The  subject  had  not  been  broached  in  the 
direct  examination,   and  as  it  related  to  a  matter  of  de- 
fense necessarily  to  be  pleaded  to  be  available,  the  ruling 
was  correct     Vierling  v.  Binder,  113  Iowa,  337.     If  Ood- 
dard  v.    Weatcott,   82   Mich.    180    (46   N.    W.    243),    an- 
nounces a  diflFerent  doctrine,  it  does  not  have  our  approval. 
VIII.     Several  instructions  are  criticised .  and  among 
them  the  thirteenth.     It  told  the  jury,  in  substance,  that 
mere   opportunity   to   have    sexual    intercourse   would    not 
warrant    a    finding    that    it    occurred,    nor 
intercourse:       would  it  be  ouough  as  corroborativc  evidence 

evidence.  , 

to  establish  the  same  if  the  parties  were 
equally  credible  as  witnesses,  but  that  it  might  be  con- 
sidered, in  connnection  with  all  the  other  evidence,  in  de- 
termining whether  the  parties  had  indulged  in  illicit  inter- 
course. We  see  no  objection  to  this  instruction.  The  par- 
ties were  the  only  witnesses  on  this  subject,  the  plaintiff 
affirming  and  the  defendant  denying,  and,  if  they  were 
equally  credible,  the  effect  of  the  instruction  was  to  say 
that  proof  of  opportunity  would  not  warrant  a  finding 
that  there  was  such  intercourse.  As  applied  to  the  facts 
of  the  case,  this  was  correct.  Even  though  proof  of  op- 
portunity is  not  corroborative  evidence  tending  to  connect 
defendant  with  the  commission  of  the  offense,  under  the 
statute,  it  is  proper  to  be  considered  in  connection  with 
other  evidence  in  determining  whether  there  was  indul- 
gence such  as  she  testified  to.  Manifestly  without  oppor- 
tunity this  could  not  happen. 

Again,  it  is  said  that  the  fifth  instructicm  permits 
the  jury  to  consider  self-serving  declarations.  If  this  be 
conceded,  there  was  no  evidence  of  such  declarations  in- 
troduced. 

The  eleventh  instruction  allowed  the  jury  to  consider 
in  measuring  the  damages  the  intimacy  of  the  parties  and 
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defendant's   conduct  toward   plaintiff,   and   it   is   said   that 

this  permitted  the  consideration  of  the  illicit 

damages:  intcrcoursc.     Possiblv  this  might  have  been 

instruction.  •'  *^        , 

so  had  not  the  court  expressly  directed  the 
jurors  in  another  instruction  not  to  allow  any  damages  be- 
cause of  that  relation.  The  instructions  are  to  be  read 
together,  and,  when  this  is  done,  the  criticism  mentioned 
is  fully  met 

IX.  The  defendant  pleaded  that  the  plaintiff  had 
become  ill  tempered  and  at  one  time  had  declared  that 
she  hated  defendant  and  his  children  as  mitigating  circum- 
14.  Submission      stauces.     The  court  in  instructing  the  jury 

OF  ISSUES.  ^jj  ^^^  specifically  refer  to  this  plea,  but 
did  advise  the  jury  to  take  into  consideration  the  degree 
of  intimacy  existing  between  the  parties,  and  all  injuries 
sustained  by  plaintiff,  including  loss  of  blighted  affections 
and  disappointment,  hopes,  and  the  like.  If  the  plaintiff 
said  what  she  is  contended  to  have  said,  her  affections 
could  not  have  been  as  great  as  otherwise,  and  would  be 
less  likely  to  be  injured  or  blighted  by  the  breach.  While 
the  attention  of  the  jury  might  well  have  been  directed  to 
this  special  plea,  yet  it  was  of  a  nature  such  as  could 
scarcely  have  been  overlooked,  and,  in  the  absence  of  a 
request,  we  are  not  inclined  to  hold  that  it  was  error  to 
omit  a  more  specific  reference  thereto. 

X.  Some  other  rulings  are  complained  of,  but  they 
are  not  of  such  a  character  as  to  require  discussion.  It  is 
urged    that   counsel   for    the    plaintiff    used    inflammatory 

language  in  his  argument  to  the  jury;  while 
'*'iif  ATOUM^^.    appellee  insists  there  was  warrant,  for  what 

he  is  alleged  to  have  said  in  the  argument 
of  counsel  for  the  defendant.  We  do  not  determine  the 
merits  of  this  controversy,  for  no  objection  whatever  ap- 
pears to  have  been  made,  and,  in  the  absence  of  any  ob- 
jection to  the  language  employed,  error  can  not  be  assigned. 
Oorham  v.  Sioux  City  Stockyards  Co.,  118  Iowa,  749. 
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Counsel  for  appellant  suggest  that  the  judge  was  out 
of  the  room,  but  no  showing  was  made  to  that  effect,  in 
the  absence  of  which  we  are  bound  to  presume  his  con- 
i6.  Teial:  ab-  tiuucd  presence  throughout  the  trial.  State 
'sence  of  judge.  ^  Camagy,  106  Iowa,  483.  Moreover,  it 
ia  doubtful  whether  the  evidence  of  alleged  misconduct 
is  properly  preserved.  Kinney  v,  McFaul,  122  Iowa,  452. 
A  majority  of  the  members  of  the  court  are  of  the  opinion 
that  the  damages  allowed  are  not  excessive. 
The  judgment   is  affirmed. 


John  J.  Andre,  Appellee,  v.  The  City  of  Burlington,        JH    g. 
Iowa,   Appellant. 

Municipal  improvements:  special  assessments:  objections.    Where 

1  an  abutting  property  owner  appears  before  the  city  council  pur- 
suant to  notice,  and  files  objections  to  the  proposed  special  assess- 
ment of  his  property  for  public  improvement  because  of  errors, 
irregularities  or  inequalities  therein,  he  is  thereafter  limited  to  the 
objections  thus  made,  except  where  fraud  is.  shown  or  the  question 
of  jurisdiction  is  involved;  and  the  defects  complained  of  must 
be  definitely  pointed  out. 

Same:  notice:  waiver  of  defects.     Defects  or  irregularities  in  the 

2  notice  of  intention  to  construct  a  sewer  are  waived  by  appearance 
in  response  thereto. 

Special  ass^sments:  benefits.    It  will  be  presumed  on  appeal  that 

3  a  special  assessment  was  made  on  the  basis  of  benefits,  and  the 
method  employed  by  the  council  in  so  doing  is  not  material;  it 
may  be  arrived  at  according  to  the  area  of  the  abutting  property. 

Same.     Although  a  special  assessment  for  benefits  is  arbitrary  and 

4  without  reference  to  the  benefits  to  certain  property,  it  is  not 
ground  for  setting  the  entire  assessment  aside  as  invalid  for  that 
reason,  but  the  error  should  be  corrected. 

Same.    Where  no  fraud  is   shown  the  finding  of  the  council  with 

5  reference  to  benefits,  which  omits  certain  property  from  an  as- 
sessment for  good  cause,  should  not  be  disturbed. 

Construction  of  sewers:  street  intersections,  etc.:  assessment  of 
Vol.  141  Ia.— 5 
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6  COST.  The  cost  of  constructing  a  sewer  at  street  intersections, 
manholes  and  catch  basins,  may  be  charged  to  abutting  property, 
even  though  put  in  for  drainage  purposes  and  to  take  the  water 
from  the  streets,  especially  where  the  abutting  property  is  also 
drained. 

Same:    resolution  of  necessity:     objections:    waiver.    Failure  of 

7  the  resolution  of  necessity  to  describe  adjacent  property  to  be 
assessed  is  a  mere  error,  irregularity  or  defect,  which  is  waived 
by  omission  to  make  objection  thereto  before  the  council 

Appeal  from  Des  Moines  District   Court. — 'Roix.   W.    S. 
WiTHBOw,  Judge. 

Tuesday,  Octobeb  27,  1908. 

Eeheaeing  Denied  Tuesday,  Januaey  26,  1909. 

• 
Appeal  from  the  decision  of  the  district  court,  upon 
an  appeal  from  the  action  of  the  city  council  of  the  de- 
fendant, in  levying  a  special  assessment  against  plaintiff's 
property  for  the  construction  of  a  sewer  in  a  street  or 
alley  abutting  said  property. — Reversed  and  remanded. 

E.  L.  Hirsch,  for  appellant  city. 

La  Monte  Cowles,  for  appellee. 

Deemer,  J. — Pursuant  to  a  resolution  of  necessity 
duly  passed,  and  of  other  proceedings,  some  of  which  will 
be  presently  noticed,  the  city  council  of  the  city  of  Bur- 
lington laid  a  sewer  in  some  of  the  streets  and  alleys  of 
the  city,  and  attempted  to  levy  the  cost  thereof  against 
abutting  property.  Within  the  time  provided  by  law 
plaintiff  appeared  before  the  city  council,  and  filed  a  pro- 
test and  objections  against  the  proposed  assessment  of  $130.- 
81  upon  his  property,  and  gave  the  following  as  his 
grounds  therefor:     "First     No  legal  notice  was  given  by 
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the  city  of  its  intention  to  construct  said  sewer.  Second. 
No  l^al  contract  was  made  for  the  construction  of  said 
sewer.  Third.  The  assessment  was  not  levied  according 
to  law,  and  is  illegal  and  void.  Fourth.  Said  assessment 
is  arbitrary,  and  not  based  upon  any  actual  or  supposed 
benefits  to  the  property.  Fifth.  Said  assessment  is  in 
excess  of  twenty-five  percent  (26  percent)  of  the  actual 
value  of  said  property.  Sixth.  Said  assessment  is  illegal 
and  void  because  a  large  portion  of  the  property  adjoin- 
ing said  sewer  was  not  assessed,  but  the  whole  of  the  as- 
sessment was  levied  upon  only  a  portion  of  the  property 
adjacent  to  the  sewer,  arbitrarily  and  illegally.  Seventh. 
Because  the  entire  costs  of  the  sewer  has  been  levied  to 
only  a  portion  of  the  property  abutting  thereop,  thus  caus- 
ing the  owners  of  the  property  who  were  assessed,  includ- 
ing complainant,  to  pay,  not  only  their  proportion  of  the 
costs  of  the  sewer,  but  the  proportion  of  the  property  not 
taxed  or  assessed,  and  also  because  there  has  been  as- 
sessed and  charged  to  the  abutting  property  the  costs  of 
construction  of  the  sewer  at  the  street  intersections,  the 
costs  of  catch  basins,  and  other  work  properly  chargeable 
to  the  city  at  large,  and  not  to  the  abutting  property,  the 
same  having  been  put  in  for  the  benefit  of  property  other 
than  that  assessed,  and  for  the  drainage  of  the  streets  and 
alleys  of  the  city  of  Burlington  generally.  Eighth.  Because 
said  assessment  is  contrary  to  the  laws  of  the  State  and  to 
the  ordinances  of  the  city  of  Burlington,  Iowa.''  This 
protest  and  these  objections  were  disregarded,  and  the  pro- 
posed assessment  was  confirmed  tod  established.  Plain- 
tiflF  thereupon  appealed  to  the  district  court,  and  upon  a 
hearing  there  the  action  of  the  city  council  was  reversed, 
and  the  entire  assessment  was  declared  null  and  void 
for  want  of  power,  on  the  part  of  the  city  council,  to  assess 
the  same  against  the  property.  The  assessment  was  an- 
nulled, and  the  defendant  city  ordered  to  cancel  the  same. 
The  appeal  is  from  this  decision  of  the  district  court 
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Sections  823,  824  and  825  of  the  Code  provide  for 
notice  to  the  owner  of  a  proposed  assessment,  for  the  time 
of  filing  objections  thereto;  state  the  effect  of  the  objec- 
tions filed,  and  provide  for  the  final  assess- 
impeovement:    mcnt.     The  notice  to  the  owner  of  the  pro- 

•pecial  assess-  ^        ^  .         . 

ments:  ob-  poscd  assessmont  must  be  for  a  certain  time, 
and  the  statute  fixes  the  time  for  the  filing  of 
objections  thereto  on  account  of  errors,  irregularities,  or  in- 
equalities in  the  assessment,  and  by  section  824  it  is  express- 
ly provided  that  "all  objections  to  errors,  irregularities  or  in- 
equalities in  the  making  of  the  assessment  or  in  any  of 
the  prior  proceedings  or  notices  not  made  before  the  coun- 
cil at  the  time  and  in  the  manner  provided  shall  be  waived 
except  where  fraud  is  shown."  But  for  the  inference 
sought  to  be  drawn  from  some  of  our  previous  cases  it 
would  seem  that,  except  in  case  of  entire  want  of  juris- 
diction, the  only  remedy  a  property  owner  has  against  a 
special  assessment  is  under  these  sections  of  the  Code. 
Without  reviewing  those  cases,  or  pointing  out  wherein  the 
inference  sought  to  be  drawn  is  faulty  and  unsupported, 
save  perhaps  in  one  or  two  instances,  it  is  sufficient  to 
say  that,  where  the  property  owner  does  appear  before 
the  city  council  pursuant  to  notice  from  the  city,  as  plain- 
tiff did  in  this  case,  and  files  objections  to  the  proceedings 
of  the  council,  he  is  limited,  both  upon  his  appeal  to  the 
district  court,  and  upon  appeal  here,  to  such  objections  as 
he  filed  with  the  city  council,  save  where  fraud  is  shown. 
There  is  no  claim  of  any  fraud  in  the  instant  case,  and 
the  exception  noted  need  not  be  considered.  It  may,  per- 
haps, be  true  that  objections  to  the  jurisdiction  of  the  city 
council  and  of  the  district  court  may  be  raised  at  any 
time,  even  upon  appeal  to  this  court.  But  if  there  be  such 
an  excej/tion,  it  must  clearly  appear  that  the  city  council 
was  without  jurisdiction  to  make  the  improvement.  Thifi 
means  something  more  than  errors,  irregularities,  or  in- 
equalities in  the  making  of  the  assessment  and  in  the  prior 
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proceedings  and  notices.  Aside  from  the  jurisdictional 
question,  it  is  manifest  that  plaintiff  must  be  confined  to 
the  objections  made  by  him  before  the  city  council. 

The  arguments  filed  cover  a  much  broader  field,  but  we 
shall  only  consider  such  objections  as  were  lodged  with  the 
council.  Going  to  these,  it  will  be  discovered  that  the  fifth, 
sixth  and  seventh  objections  go  to  the  amount  rather  than 
the  legality  of  the  assessment,  and  the  eighth  is  too  indefi- 
nite to  be  considered.  The  first,  second  and  fourth  ob- 
jections have  reference  to  the  illegality  of  the  contract  for 
the  improvement  and  the  character  of  the  assessment.  The 
third  is  too  general  to  point  out  any  defect.  Light  &  Pow- 
er Co.  V.  Marshalltown,  127  Iowa,  644;  Owens  v.  Marion, 
127  Iowa,  469. 

No  objection  was  made  to  the  resolution  of  intention 

or  of  necessity,  and  we  shall  not  consider  the  sufficiency 

thereof,   although  that  proposition  is  argued  in  appellee's 

brief.     As  to  the  notice  of  intention  to  con- 

waivcV  struct   the    sewer,    it    appears    that    plaintiff 

of  defects.  _    .  '  f  .  1  1 

appeared  in  response  to  the  notice,  and  made 
certain  objections  to  the  proposed  sewer.  Although  the 
notice  may  have  been  defective,  it  accomplished  its  pur- 
pose, and  plaintiff  was  in  no  manner  prejudiced  by  rea- 
son of  any  defects  therein.  It  is  not  a  case  of  no  notice, 
but  of  a  defective  one.  And  these  defects  were  waived  by 
plaintiff's  appearance  in  response  thereto.  Reed  v.  City, 
137  Iowa,  107;  MacKay  v.  Hancock  County,  137  Iowa, 
88. 

The  legality  of  the  contract  is  challenged,  but  no 
specific  objections  were  pointed  out  in  the  protest  filed, 
and  counsel  do  not  point  out  any  defects  in  the  contract 
in  their  printed  brief.  The  statute  does  not  specify  any 
particular  form  of  contract,  and  we  discover  nothing  in  it 
which  would  make  it  illegal. 

The  objection  is  that  the  assessment  was  arbitrary,  and 
without  reference  to  any  supposed  or  actual  benefits  to  the 
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property.  The  record  does  not  sustain  this  proposition.  In 
the  first  place  it  will  be  presumed  that  the  council  did 
its  duty,  and  assessed  according  to  benefits.  Just  how  it 
arrived  at  its  conclusions  is  now  immaterial.  But  the  evi- 
dence shows  that   the  assessment  was  based 

3.  Special  ^  .  i      i  i 

AMi^ifENTs:  upon  a  report  of  the  engineer,  and  that  he 
arrived  at  the  question  of  benefits  by  assess- 
ing according  to  the  area  of  the  abutting  property;  that 
is  to  say,  at  the  rate  of  one  cent  per  square  foot.  The 
front-foot  rule  has  been  held  a  proper  basis  for  assessment, 
although  in  a  measure  arbitrary;  and  if  that  be  unobjec- 
tionable, surely  the  area  rule  should  be  sustained. 

Moreover,  there  is  no  doubt  under  the  testimony  that 
plaintiffs  property  was  benefited  to  some  extent  by  the 
sewer.  But  if  there  be  anything  in  this  point,  it  was  no 
ground  for  declaring  the  entire  assessment 
invalid.  The  trial  court  should  have  cor- 
rected the  assessment,  and  it  was  in  error  in  declaring 
it  invalid  on  this  ground.  The  fifth  objection  does  not  go 
to  the  validity  of  the  assessment  as  a  whole.  We  shall  re- 
fer to  that  later. 

The  sixth   relates  to  the  manner  of  the   assessment. 
It  is  claimed  that  some  of  the  property  abutting  upon  the 
sewer  was  arbitrarily  omitted  from  the  assessment.     It  is 
true  that  some  of  the  lots  were  omitted,  but 
J.    AiiE.  ^.g  ^^^  because  they  had  once  been  assessed 

for  the  same  purpose,  or  for  some  other  reason  which  ap- 
peared valid  to  the  council.  Their  omission  upon  this 
ground  should  not  destroy  the  assessment.  It  merely  adds 
confirmation  to  the  fact  already  found  that  the  assessment 
was  according  to  benefits.  No  fraud  is  claimed,  and  the 
finding  of  the  council  with  reference  to  benefits  should  not 
be  disturbed,  because  certain  abutting  property  was  re- 
lieved from  assessment. 

The  seventh  objection  is  compound.     As  we  understand 
it,  the  points  made  against  the  assessment  not  already  re- 
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ferred  to  are,  that  the  assessment  was  ill^al  because  it 
^  ^  included  the  cost  of  the  construction  of  the 

6.    COKSTEUCTION 

OF  mwem:        sewer  at  street  intersections,  the  cost  of  catch 

street  inter-  ' 

IS^miiu*^*     basins   and  other  work,   properly  chargeable 
®^  *^^  to  the  city  at  large,  and  not  to  the  abutting 

property.  Section  819  of  the  Code  expressly  provides 
that  the  cost  of  a  sewer  at  street  intersections  may  be  taxed 
to  abutting  property,  and  it  is  too  clear  for  argument  that 
the  cost  of  proper  manholes  and  catch  basins  may  be  in- 
cluded in  the  assessment.  They  are,  as  every  one  knows, 
essential  to  the  proper  construction  of  any  system  of  sew- 
ers. The  city  is  not  obligated  to  take  cdre  of  the  cost  of 
these.  Comstock*  V.  Eagle  Grove,  133  Iowa,  593;  Owens 
V.  Marion,  127  Iowa,  475.  The  only  contention  made  be- 
fore the  city  coimcil  with  reference  to  these  catch  basins 
is  found  in  the  seventh  paragraph  of  the  objections  filed. 
Manifestly  the  expense  of  these  was  not  chargeable  to  the 
city.  Even  if  they  were  put  in  for  drainage  purposes, 
and  to  take  water  from  the  streets,  the  expense  was  not 
necessarily  chargeable  to  the  city.  The  one  near  plaintiffs 
property  not  only  drained  the  abutting  streets,  but  of  neces- 
sity took  care  of  the  *water  coming  from  his  lots.  This 
answers  all  the  objections  made  before  the  city  council,  and 
practically  settles  every  question,  save  the  amount  of  the 
assessment  which  should  be  levied  against  plaintiffs  prop- 
erty. 

The  trial  court,  however,  was  of  the.  opinion,  so  it  is 
claimed,  that  the  proceedings  were  void  because  the  reso- 
lution of  necessity  did  not  mention  or  describe  any  of 
7.  Same:  the  adjacent  property  to  be  lassessed.      Sec- 

of  necessity:      tiou  810  of  the  Code  providcs  that  the  reso- 
waiver.  lutiou  shall  State  whether  abutting  property 

will  be  assessed.  The  resolution  in  the  instant  case  did 
recite  that  the  cost  of  the  improvement  would  be  assessed 
against  adjacent  and  abutting  property  in  proportion  to 
benefits.      The    assessments    were    made    against    abutting 
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property.  Plaintiff  appeared  before  the  council,  and  ob- 
jected to  the  construction  of  the  sewer,  and  also  appeared 
in  response  to  the  notice  of  the  proposed  assessment,  and 
on  none  of  these  occasions  did  he  make  the  objection 
that  adjacent  property  was  omitted  from  the  assessment 
This  was  nothing  more  than  an  error,  irregularity,  or 
defect  in  the  proceedings  which  was  waived  by  plaintiff's 
failure  to  object.  See  Code,  section  824;  M.  &  St,  L.  R. 
R.  V.  Lindquist,  119  Iowa,  144 ;  Nixon  v.  City  of  Burling- 
ton, 141  Iowa,  316;  MacKay  v.  Hancock  Co.,  137  Iowa, 
88;  Reed  v.  City,  137  Iowa,  107,  and  cases  cited.  In 
Stutsman  v.  Buflington,  127  Iowa,  563,  the  identical  ques- 
tion now  under  consideration  was  determined  adversely  to 
plaintiff's  contention.  Failure  to  assess  adjacent  as  well 
as  abutting  property  was  not  jurisdictional.  At  most  it 
was  a  mere  error  or  irregularity,  and  the  defect,  if  there 
was  one,  was  waived  by  plaintiff  because  he  did  not  make 
that  a  ground  of  objection.  None  of  his  objections  chal- 
lenged the  resolution  of  necessity. 

Appellee's  argument  covers  a  much  broader  field 
than  his  objections  filed  before  the  city  council.  He  re- 
lies on  defects  in  the  resolution  of  necessity,  insufficient 
notice  of  proposal  for  bids,  change  of  plans  by  the  city  en- 
gineer after  the  contract  was  let,  and  some  other  matters, 
which  it  is  claimed  deprived  the  city  council  of  jurisdiction, 
or  of  power  to  act  at  all.  None  of  these  matters  were  raised 
by  the  objections  filed,  and  manifestly  they  can  not  be  con- 
sidered on  this  appeal.  If  the  action  were  in  equity,  and 
not  upon  appeal,  or  were  it  an  independent  suit  to  set 
aside  or  enjoin  the  tax,  we  might  have  some  difficulty  with 
the  case.  The  members  of  this  court  are  not  agreed  upon 
what  constitutes  a  jurisdictional  defect.  In  the  opinion 
of  the  writer  none  of  the  matters  last  referred  to  are  juris- 
dictional; and  if  they  were,  it  is  not  a  case  where  nothing 
:wa8  done,  but  at  most  an  error,  defect,  or  irregularity  oc- 
curring after  the  council  had  acquired  complete  jurisdic- 
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tion,  which  might  have  been  raised  upon  appeal,  but  which 
was  not  in  fact  done.  It  is  true  that  in  some  of  our  cases 
a  majority  of  the  court  has  held  that  a  defect  in  the  notice 
of  proposal  for  bids  is  jurisdictional.  Bennett  v.  Em- 
metsburg,  138  Iowa,  67,  and  cases  cited;  Comstock  v. 
Eagle  Grove,  133  Iowa,  599.  Those  cases  in  the  opinion 
of  the  writer  run  counter  to  many  of  the  cases  heretofore 
cited  in  this  opinion.  They  were  all  based  upon  an  uncon- 
trovertible proposition  of  law,  but  in  my  opinion  the  ap- 
plication of  it  was  erroneous.  As  such  proceedings  are 
in  invitum  the  statutes  must  be  strictly  followed,  or  the 
acts  done  will  be  invalid.  But  it  is  within  the  power  of 
the  Legislature  to  establish  tribunals  for  the  settlement  of 
all  issues  arising  during  the  progress  of  the  proceedings, 
and  to  these  tribunals  the  aggrieved  party  must  resort.  Of 
course,  if  the  council  by  reason  of  some  act  or  omission 
is  without  jurisdiction — that  is  to  say,  has  no  power  to  act 
at  all  in  the  premises — the  question  may  be  raised  at  any 
time  and  in  any  kind  of  proceedings.  None  of  the  mat- 
ters relied  upon  are,  in  the  opinion  of  the  writer,  juris- 
dictional. But  if  it  may  be  said  that  they  were,  we  are 
all  agreed  that  when  the  property  owner  appears  before  the 
council  and  files  his  objections,  he  is  bound  thereby,  and 
can  not  on  appeal  raise  other  questions  not  presented  to  the 
city  council  and  not  urged  before  the  trial  court.  Claim 
is  made  that  these  matters  were  presented  to  the  trial  court 
and  passed  upon  by  it.  The  record  does  not  sustain  the 
claim.  But  if  it  did,  there  was  no  proper  objection  before 
that  court,  and  none  here  upon  which  we  are  justified 
in  passing.  See  cases  heretofore  cited,  and,  particularly, 
MacKay  v.  Hancock  County,  137  Iowa,  88;  Stutsman  v. 
Burlington,  127  Iowa,  563,  and  Nixon  v.  Burlington,  141 
Iowa,  316. 

With  reference  to  the  amount  of  the  assessment,  we 
are  of  opinion  that  it  was  too  high.  PlaintifFs  property 
was  worth,  in  our  opinion,  $250.     By  statute  it  was  not 
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assessable  for  more  than  one-fourth  of  that  value.  Code 
Supp.  1902,  section  792.  The  assessment  should  have  been 
reduced  to  $62.50. 

The  case  will  be  reversed  and  remanded  for  a  decree 
in  harmony  with  this  opinion. 

Reversed  and  remcmded. 


Paen  Kirkpatriok,  Appellee,  v.  Aetna  Life  Insubanoe 
Company,  Appellant. 

Appeal:  evidence:  presumption.    In  so  far  as  there  is  a  conflict  in 

1  the  evidence  the  version  of  the  successful  party  will  be  taken  as 
true  on  the  appeal. 

Insurance:  construction  of  policy.    In  the  construction  of  an  insur- 

2  ance  policy  it  will  be  given  an  interpretation  most  favorable  to 
the  insured. 

Accident  insurance:   self  inflicted  injury:  presumption:  burden 

3  OF  PROOF.  In  a  suit  upon  an  accident  policy  exempting  the  insurer 
from  liability  for  self  inflicted  injuries,  it  will  not  be  presumed 
that  the  injuries  were  self  inflicted;  or,  under  the  facts  of  the 
instant  case,  that  they  were  other  than  accidental;  but  the  burden 
is  upon  the  insurer  to  show  its  nonliability  on  this  ground. 

Accident  insurance:  construction  of  policy.    An  insured  attempted 

4  to  pass  over  a  platform  and  thus  through  a  train  while  standing 
across  a  public  street,  and  when  alighting  a  sudden  jerk  of  the 
car  threw  him  to  the  ground  and  while  in  that  position  one  of 
his  arms  was  run  over.  Held,  not  to  present  a  state  of  facts 
within  the  provisions  of  an  accident  policy  absolving  the  company 
from  liability  for  injury  while  entering,  or  trying  to  enter,  or 
leaving  a  moving  car,  or  while  at  a  place  in  or  upon  a  railway  or 
other  conveyance  not  provided  for  the  use  of  passengers  during 
transit;  as  the  plaintiff  was  not  a  passenger,  and  the  jury  found 
he  was  not  entering  oc  leaving,  or  trying  to  enter  or  leave  a 
moving  train. 

Same:  cause  of  injury.    Even  though  insured  was  at  a  place  where 

5  he  was  not  permitted  to  be  under  the  terms  of  his  policy,  to 
defeat  recovery  it  was  necessary  for  the  insurer  to  show  some 
causal  relation  between  that  fact  and  the  injury. 
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Same:  instructions.  Refusal  to  charge  that  if  the  injury  resulted 
6  from  plaintiff's  act  in  leaving  a  moving  conveyance  the  verdict 
should  be  for  defendant  was  not  erroneous,  where  it  did  not  plead 
exemption  from  liability  because  plaintiff  was  on  the  platform 
of  the  car  and  in  a  place  not  provided  for  passengers  during 
transit,  and  that  such  act  contributed  to  the  injury. 

Appeal  from  Poweshiek  District  Court. — "Rojs.  Byeon  W. 
Preston,  Judge. 

Friday,   October  30,   1908. 

Rehearing  Denied  Tuesday,   January  26,   1909. 

Action  upon  a  policy  of  accident  insurance.  Trial 
to  a  jury.  Verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. — Afiirmed. 

Carr,  Hewitt,  Parker  &  Wright,  J.  P.  Lyman  and 
W.   C.  Raybum,  for  appellant. 

Norris  &  Norris  and  W.  R.  Lewis,  for  appellee. 

Debmbr,  J. — The  policy  of  insurance  issued  by  de- 
fendant to  plaintiff  on  or  about  January  22,  1906,  covered 
death  or  injuries  to  plaintiff  through  external,  violent  and 
accidental  means,  and,  among  other  things,  contained  these 
provisions  and  conditions: 

If  injuries  are  sustained  by  means  as  aforesaid  (1) 
while  the  insured  is  riding  as  a  passenger  and  being  ac- 
tually in  or  upon  any  railway  passenger  car  using  steam, 
cable  or  electricity,  as  a  motive  power,  or  (2)  while  riding 
in  a  regular  passenger .  elevator,  or  (3)  while  traveling  as 
a  passenger  and  on  board  a  steam  vessel  of  any  regular 
line  for  the  transportation  of  passengers,  or  (4)  in  con- 
sequence of  the  burning  of  a  building  in  which  the  insured 
shall  be  at  the  commencement  of  the  fire,  the  amount  to 
be  paid  shall  be  double  the  sum  specified  in  the  section 
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under  which  claim  is  made,  subject  to  all  the  conditions 
of  this  policy.  This  insurance  does  not  cover  disappear- 
ance nor  suicide ;  nor  in  the  event  of  accident  or  death,  loss 
of  limb,  or  sight  or  disability  resulting,  wholly  or  partly,  di* 
rectly  or  indirectly,  from  bodily  or  mental  infirmity,  or  di- 
sease in  any  form ;  nor  from  sleep  walking,  medical  or  surgi- 
cal treatment,  war,  or  violating  the  law;  nor  from  injuries 
intentionally  inflicted  upon  the  insured  by  himself ;  nor  does 
it  cover  (except  as  incident  to  occupation  of  railway  em- 
ployees) entering  or  trying  to  enter  or  leave  moving  con- 
veyances using  steam  or  electricity  as  motive  power  (ex- 
cept cable  and  electric  street  cars)  being  in  any  place  in 
or  on  such  conveyance  which  has  not  been  provided  for  the 
occupation  of  passengers  during  transit,  or  being  upon  any 
railroad  bridge  or  right  of  way,  except  at  established  cross- 
ings of  such  roads  with  public  highways.  Section  9  above 
shall  not  apply  to  accidents  happening  while  the  insured 
is  boarding  or  alighting  from,  or  is  upon  the  steps  of  any 
public  conveyance  referred  to  herein. 

Plaintiff  claims  that  he  accidentally  lost  his  arm  be- 
tween the  wrist  and  elbow  while  attempting  to  pass  through 
a  train  in  the  city  of  Grinnell,  and  his  account  of  how  it 
occurred  is  substantially  as  follows:  He  says  that  a  train 
on  the  Iowa  Central  Railway  Company  came  into  the  city 
of  Grinnell,  and  stopped  at  its  depot  in  that  city,  where  it 
was  to  wait  for  something  like  twenty  minutes  while  its 
passengers  took  supper;  that  this  train  stood  over  and 
across  a  public  street,  along  and  over  which  plaintiff  de- 
sired to  pass;  that,  in  order  to  reach  his  destination,  he 
mounted  one  of  the  platforms  of  a  car  which  made  up 
the  train,  went  to  the  steps  on  the  other  side,  and  that 
while  he  was  in  the  act  of  alighting,  with  one  hand  ahold 
of  an  iron  handhold  on  the  car  and  one  foot  upon  or  nearly 
upon  the  ground,  the  train  suddenly  started  backward, 
throwing  him  to  the  ground  with  one  arm  across  a  rail 
of  the  track,  resulting  in  a  car  wheel  passing  over  the  same, 
and  inflicting  the  injuries  of  which  he  complains.  Defend- 
ant claimed  that  the  insurance  was  fraudulently  obtained. 
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that  the  injuries  were  self  inflicted,  and  that  as  plaintiff 
was  injured  while  leaving  a  moving  conveyance  using  steam 
as  a  motive  power,  and  lost  his  arm  while  at  a  place  on 
such  conveyance  which  had  not  been  provided  for  the 
occupation  of  passengers  during  transit,  plaintiff  could 
not  recover.  The  case  was  submitted  to  a  jury  under  these 
issues,   resulting  in  a  verdict  for  plaintiff. 

Several  propositions   are   relied  upon   for   a  reversal, 
and,  in  the  discussion  of  such  as  are  deemed  controlling, 
it  must  be  remembered   that,   in   so   far  as   there   was   a 
conflict  in  the  testimony,   plaintiff's  version 
cridencc:  of  the  affair  must  be  treated  as  the  truthful 

one,  and  that  theory  of  the  case  most  favor- 
able to  him  must  be  accepted.  For  this  reason,  we  must 
assume  that  plaintiff  at  the  time  he  received  his  injuries 
was  not  violating  the  law  in  attempting  to  alight  from  a 
moving  train. 

Moreover,  in  construing  the  policy  of  insurance,  we 
must  give  it  that  interpretation  most  favorable  to  plain- 
tiff, for  the  oft-repeated  reason  that  defend- 
TOnsSrartton      ant  sclcctcd  its  owu  language  in  writing  its 
policy,  and,  if  there  be  doubt  or  ambiguity 
in  its  construction,  it  must  be  resolved  in  plaintiff's  favor. 
Again,  it  will  not  be  presumed  that  the  injuries  were 
self-inflicted,    or   that   under   the    facts    shown    they   were 
otherwise  than   accidental.      So   that   we   must   find    that 
plaintiff's   version   is   correct,    and    that    the 

3.  Accident  in-       ^  ^  ' 

Smcted'itt^^  injuries  were  accidental.  The  burden  was 
tSS^'K^dlS'^  upon  the  defendant  to  show  that  they  were 
of  proof.  self-inflicted,  or  that  it  is  not  liable  because 

of  some  condition  of  its  policy.     Sutherland  v.  Insurance 

Co.,  87  Iowa,  505,  Jones  v.  Accident  Ass'n,  92  Iowa,  652 ; 

Prader   v.    Accident   Ass'n,    95    Iowa,    149;    Goodwin  v. 

Provident  Co.,  97  Iowa,  226. 

The  main  proposition  relied  upon  by  defendant  for  a 

reversal  may  best  be  presented  by  copying  an  instruction 
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asked  by  it,  which  reads  as  follows:  "If  you  find  from 
the  evidence  that  the  injury  sustained  by  plaintiff  and 
for  which  he  seeks  to  recover  resulted,  wholly  or  partly, 
directly  or  indirectly,  from  the  act  of  plaintiff  in  leaving 
a  moving  conveyance  using  steam  as  a  motive  power,  then 
and  in  the  event  you  so  find,  your  verdict  should  be  for 
the  defendant"; — and  a  consideration  of  an  instruction 
given  by  the  court,  which  reads  in  this  wise:  "You  are 
further  instructed,  however,  as  to  the  matter  referred  to 
in  the  last  instruction,  that  if  at  the  time  or  just  before 
plaintiff  was  hurt  he  went  upon  the  platform  of  the  car  in 
question  for  the  purpose  of  crossing  over  the  platform, 
and  that  the  car  was  not  then  in  motion,  and  while  on 
the  platform,  or  on  the  steps  thereof,  there  was  a  move- 
ment of  the  train  and  car  which  jerked  or  threw  plaintiff 
off,  and  caused  his  arm  to  go  under  the  wheels,  and  that  it 
was  not  the  purpose  of  the  plaintiff  to  get  off  the  car  while 
in  motion,  then  and  in  that  event  it  could  not  be  said  that 
he  was  getting  off  a  car  in  motion.  Or  if  you  find  from 
the  evidence  that  the  plaintiff  in  crossing  or  attempting  to 
cross  the  platform  of  the  car  in  question,  stepped  off 
the  platform  or  steps,  and  had  one  or  both  feet  on 
the  ground,  or  was  in  the  act  of  alighting,  and  was  off 
the  car  before  the  same  was  in  motion,  or  so  far  off  when 
the  movement  of  the  car  began  as  that  he  could  not  re- 
cover himself  and  prevent  getting  off,  then  and  in  that 
event  plaintiff  could  not  be  held  to  be  getting  off  a  car 
in  motion.  Before  plaintiff  can  be  said  to  have  been  get- 
ting off  a  car  in  motion,  it  must  appear  that  it  was  plain- 
tiff's intention  and  purpose  to  get  off  when  the  car  was  in 
motion,  and  he  must  have  so  gotten  off."  As  already  in- 
timated, we  must  hold,  in  view  of  the  verdict  returned, 
that  plaintiff  was  not  attempting  to  alight  from  a  moving 
train. 

But   defendant's   counsel   contend   with   much    plausi- 
bility that  the  instruction  asked  should  have  been  given. 
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and  that  plaintiff  was  not  entitled  to  recover,  for  the  rea- 
son that  he  was  injured  by  reason  of  his  leaving  a  moving 
conveyance  using  steam  as  a  motive  power,  and  as  a  result 
of  his  being  in  a  place  on  such  conveyance  which  had  not 
been  provided  for  the  occupation  of  passengers  during 
transit,  to  wit,  upon  the  platform  of  a  coach.  In  this 
connection  it  must  be  remembered  that  plaintiff  was  not  a 
passenger  upon  the  railway  train,  nor  was  he  at  the  time 
he  attempted  to  alight  upon  a  moving  conveyance.  Accord* 
ing  to  his  version,  he  was  passing  through  the  train  which 
blocked  a  public  street,  and  the  train  was  not  moving  when 
he  attempted  to  get  off  the  platform.  The  burden  was 
upon  the  defendant  to  show  that  plaintiff  was  violating 
the  conditions  of  the  policy  at  the  time  he  was  injured. 
Defendant's  contention  calls  for  a  construction  of  the  lan- 
guage of  the  policy  creating  these  conditions.  Its  counsel 
say  that  these  cover  plaintiff's  presence  upon  the  steps  or 
platform  of  the  railway  coach  without  reference  to  whether 
the  train  was  moving  or  standing  still.  Remembering  the 
rule  already  announced  for  the  construction  of  life  or 
accident  insurance  policies,  we  now  go  directly  to  these 
conditions,  and,  after  a  careful  consideration  of  the  same, 
are  constrained  to  hold  that,  as  applied  to  the  facts 
of  this  'case,  defendant's  contention  can  not  be  sustained. 
Plaintiff  was  not,  according  to  the  finding  of  the  jury, 
entering  or  trying  to  enter  or  leaving  or  trying  to  leave  a 
moving  conveyance  using  steam  as  a  motive  power.  It 
is  true  that  just  before  his  injury  he  was  upon  the  platform 
or  steps  of  a  car  which  were  not  provided  for  the  occupa- 
tion of  passengers  during  transit;  but  he  was  not  in  that 
place  or  upon  such  conveyance  when  injured.  The  mani- 
fest thought  of  these  conditions  is  to  absolve  the  defend- 
ant from  liability  when  the  assured  is  entering  or  try- 
ing to  enter  or  to  leave  a  moving  conveyance,  or  while  he 
was  at  the  time  of  injury  at  a  place  in  or  upon  a  railway 
or  other  conveyance  not  provided  for  the  use  of  passengers 
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during  transit.  The  policy  was  intended  to  cover  acci- 
dents resulting  to  passengers  upon  moving  trains  except 
when  hoarding  or  alighting  from  or  upon  the  steps  of  the 
conveyance,  and  to  all  others  save  when  they  are  in  a 
place  in  or  on  such  conveyance  not  provided  for  the  occu- 
pation of  passengers  during  transit  A  consideration  of 
the  whole  of  these  conditions  leads  to  the  conclusion  that 
defendant  is  liable  imless  plaintiff's  injuries  were  received 
while  he  was  entering,  or  attempting  to  enter  or  to  leave, 
a  moving  conveyance,  or  while  he  was  in  a  place  in  or 
upon  the  car  not  provided  for  the  use  of  passengers  during 
transit 

Conceding  arguendo  that  plaintiff  had  been  at  a  place 
upon  the  car  not  provided  for  passengers  during  transit, 
to  wit,  upon  the  platform  or  steps,  he  was  not  when  in- 
AcciDiiiT  jured   in   that   position.      As   to   passengers, 

constrocSon  ^^^  propcr  coustructiou  of  the  conditions  of 
of  policy.  ^j^^  policy  no  doubt  is  that  it  does  not  cover 
accidents  while  they  are  boarding  or  alighting  from  trains 
or  upon  the  steps  of  a  coach;  and,  as  to  those  who  are  not 
passengers,  it  does  not  cover  accidents  while  they  are  en- 
tering or  trying  to  enter  or  to  leave  moving  trains,  or 
while  in  a  place  in  or  on  such  conveyance  not  provided  for 
passengers  during  transit.  The  steps  and  platforms  of 
passenger  cars  are  provided  for  passengers  when  they  are 
not  in  motion,  affording  ingress  and  egress  thereto  and 
therefrom,  and  being  upon  the  platform  or  steps  is  not 
necessarily  at  a  place  where  passengers  have  no  right  to  be 
during  transit 

Conceding  arguendo  that  plaintiff  had  been  at  a  place 
where  by  the  terms  of  the  policy  he  was  not  permitted  to 
be,  and  where  had  he  been  injured  there  would  have  been 
no  right  of  recovery,  still  it  would  be  neces- 
5-  oMnjunr"**  ^^^^  ^^^  defendant  to  show  some  causal  re- 
lation between  this  fact  and  the  injury  which 
he  received.     Jones  v.  Accident  Asa'n,  supra.     Had  the 
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train  remained  standing,  the  injury  could  not  possibly 
have  been  received.  The  immediate  cause  of  the  injury 
was  the  moving  car  wheel  passing  over  plaintiffs  arm,  and 
the  more  remote,  yet  still  the  proximate,  cause  was  the  sud- 
den jerk  of  the  train.  True,  the  accident  might  not  have 
happened  had  plaintiff  not  been  upon  the  steps  of  the  car. 
Nor  would  it  have  happened  had  the  train  not  been  across 
the  street,  but  these  latter  matters  were  conditions  rather 
than  causes,  and  they  are  not  the  conditions  referred  to  in 
the  policy  in  suit.  The  conditions  in  the  policy  have  ref- 
erence to  two  things:  First,  plaintiff's  conscious  act  in 
entering  or  attempting  to  enter,  or  to  leave  a  moving  con- 
veyance; and,  second,  his  being  at  a  forbidden  place  when 
injured,  to  wit,  upon  the  steps  or  platform  of  a  railway 
coach.  This  is  the  only  fair  construction  which  can  be 
placed  upon  the  policy,  and,  if  plaintiff  was  not  at  the 
forbidden  place  when  injured,  the  fact  that  he  had  been 
there  at  some  other  period  is  not  material  to  this  phase  of 
the  case.  Take  the  Jones  case,  supra,  as  an  example. 
There  the  assured  was  violating  the  law,  and  he  would  not 
have  been  shot  had  he  not  been  at  a  house  of  ill  fame  for 
inwnoral  purposes.  He  was  shot  while  there,  but  there  was 
no  such  causative  connection  between  the  shooting  and  his 
violation  of  the  law  as  prevented  recovery.  So  in  this 
case  the  provision  of  the  policy  covers  an  injury  received 
at  a  certain  place;  and  the  proof,  in  order  to  defeat  recov- 
ery, must  show  that  plaintiff  was  at  that  forbidden  place 
when  injured. 

As  a  further  and  conclusive  answer  to  the  argument 
of  defendant's  counsel,  it  should  be  said  that  nowhere  in 
its  answer  does  it  plead  that  it  is  absolved  from  liability 
6.  Same:  bccause  plaintiff  had  been  at  a  place  upon 

instructions.      ^^  ^^^  where  passengers  had  no  right  to  be 
during  transit,  and  that  this  either  directly  or  indirectly 
caused  or  contributed  to  his  injury.     The  proposition  now 
presented  seems  to  be  an  afterthought,  and  might  well  be  ig- 
VoL.  141  Ia.— 6 
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nored  in  our  consideration  of  the  case.  At  any  rate,  the 
trial  court  did  not  err  in  refusing  defendant's  request  for 
an  instruction  with  reference  to  this  matter.  We  are  not, 
of  course,  to  discuss  the  merits  of  the  case  or  to  pass  judg- 
ment upon  plaintiff's  right  to  recover.  These  were  ques- 
tions for  the  jury,  and  with  its  finding  the  parties  must  be 
content. 

We  find  no  prejudicial  error;  and  the  judgment  must 
be,  and  it  is,  affirmed. 


141     sg  Joseph  J.  Douda  v.  Chicago,  Rock  Iblaih)  &  Pacific 

144      71*1 

Railway  Company,  Appellant. 

Railways:  injury  to  employee:  negligence:  submission  of  issues. 

1  Where  there  was  no  evidence  of  any  defects  in  a  railway  engine 
causing  it  to  move  without  an  application  of  steam,  or  that  the 
company  had  reason  to  apprehend  such  an  occurrence,  and  nothing 
to  charge  operators  of  the  engine  with  knowledge  of  such  defects, 
an  instruction  authorizing  recovery  for  injury  to  an  employee 
caused  by  -its  unexpected  movement,  while  cleaning  clinkers  from 
the    firebox,    should   not    have   been   given. 

Same:  negligence:  evidence.     The  movement  of  a  railway  engine 

2  without  an  application  of  steam  by  the  engineer  is  so  improbable 
that  the  fact  of  its  movement  is  some  evidence  that  the  person 
in  charge  was  responsible  therefor;  and,  taken  in  connection 
with  the  testimony  of  one  injured  thereby  that  the  engineer  at 
the  time  acknowledged  adjusting  the  lever,  which  was  competent 
as  part  of  the  res  gestae,  was  sufficient  to  take  the  issue  of  neg- 
ligence in  that  respect  to  the  jury,  although  the  engineer  gave  a 
different  version  of  the  conversation. 

Same:  last  fair  chance.     Where  there  was  no  evidence  that  the 

3  engineer  might  have  avoided  the  injury  by  exercise  of  diligence 
after  discovering  plaintiff's  peril,  the  result  of  his  contributory 
negligence,  the  issue  involving  the  doctrine  of  the  last  fair  chance 
ought  to  have  been  submitted. 

Same:  settlement:  fraud:  evidence.  Under  a  plea  that  an  employee's 

4  settlement  of  a  claim  for  personal  injury  was  procured  by  fraud, 
evidence  that  he  and  the  members  of  his  family  present  at  the 
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trial  were  unable  to  read  English  was  admissible,  to  show  that 
the  employee  did  not  know  the  contents  of  the  release  and  that  the 
same  was  misrepresented  to  him. 

Same.  The  statement  of  a  claim  agent  in  making  settlement  with  an 
5  injured  employee  that  he  understood  from  the  employee's  physician 
that  he  would  recover  within  a  specified  time  is  merely  an  ex- 
pression of  opinion,  and  will  not  justify  setting  aside  the  settle- 
ment on  the  ground  of  fraud;  especially  where  the  employee  had 
the  advice  of  his  own  physician  and  it  did  not  appear  that  he 
relied  upon  the  agents  statement. 

Appeal  from  Lirm  District  Court. — Hon.  J.  H.  Pbeston, 

Judge. 

Tuesday,  January  26,   1909. 

Action  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  while  in  the  employ  of  defendant.  Ver- 
dict and  judgment  for  plaintiff.  Defendant  appeals. — 
Reversed. 

Carroll  Wright,  J.  L,  Parrish  and  Orimm,  Trewin 
&  Moffitt,  for  appellant. 

Barnes  &  Chamberlain  and  S.  K.  Tracy,  for  appellee. 

Ladd,  J. — ^Plaintiff's  employment  at  the  time  of  his 
injury  was  that  of  cleaning  out  clinkers  from  the  fire 
boxes  of  defendant's  engines  in  its  roundhouse  at  Cedar 
Rapids.  The  usual  method  of  performing  this  work  was 
to  drop  the  "dump"  by  means  of  a  bar  from  outside  the 
wheels  of  the  engine  while  it  was  standing  over  the  ash 
pit,  and  to  replace  the  dumping  mechanism  in  the  same 
way.  But  in  this  particular  instance  the  plaintiff  thought 
it  necessary  to  crawl  under  the  engine  into  the  ash  pit  in 
order  to  close  the  dump.  He  advised  the  ^Tiostler"  in 
charge  of  the  engine,  who  was  in  the  engineer's  cab,  of  his 
intention  to  go  under,   having  had   the  engine  moved   to 
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what  he  considered  a  proper  place  for  that  purpose,  and 
then  proceeded  to  crawl,  feet  first,  through  the  narrow 
opening  between  the  drive  wheels  and  above  the  side  bar 
or  connecting  rod.  When  his  body  was  part  way  through, 
the  engine  moved  backwards,  and  the  consequent  rising 
of  the  side  bar  pinched  or  crushed  the  plaintiff,  causing  the 
injuries  of  which  he  complains.  There  was  a  question 
under  the  evidence  as  to  whether  plaintiff  was  not  guilty 
of  contributory  negligence  in  attempting  to  go  under  the 
engine  at  all,  or  in  attempting  to  go  under  it  in  the  man- 
ner above  described,  but  there  is  no  complaint  as  to  the 
instructions  with  reference  to  contributory  negligence,  and 
that  feature  of  the  case  may  be  passed  without  further  no- 
tice. 

The  defendant  is  alleged  to  have  been  negligent  in 
two  respects:  (1)  In  that  its  hostler  in  charge  of  the  en- 
gine, with  knowledge  that  plaintiff  was  under  it,  without 
*■  ^/uJy^to'em-  Warning  him  started,  moved,  or  permitted 
gen^:* 8ubf***  the  cugiue  to  move;  and  (2)  the  engine  was 
Ssuc^**  **  unsafe  and  defective,  in  that  it  would  start 
forward  without  the  lever  being  moved  or  steam  being 
turned  on  or  any  action  of  the  person  in  charge,  and  de- 
fendant, knowing  this  and  plaintiff's  position,  took  no  pre- 
caution to  prevent  this,  but  allowed  the  engine  to  move, 
and  thereby  injure  him.  The  evidence  failed  to  point  out 
any  defect  in  the  engine,  or  that  it  had  ever  started  be- 
fore without  steam  being  turned  on,  or  that  defendant  had 
any  reason  to  anticipate  such  an  occurrence.  Xeverthe- 
less  the  jury  was  instructed  that  if  they  found  "that  said 
locomotive  was  unsafe  and  defective,  in  that  it  would  start 
after  being  stopped  without  moving  the  lever  therefor  or 
turning  on  the  steam  for  the  purpose  of  starting  it,  and 
that  it  would  with  the  knowledge  of  defendant  or  its 
employes  in  charge  thereof  start  without  any  action  on 
the  part  of  those  in  charge  thereof,  and  the  defendant  took 
no  precaution  or  safeguards  to  prevent  its  said  movements, 
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and  that  said  locomotive  was  by  reason  thereof  and  the 
careless  and  negligent  acts  of  the  person  in  charge  thereof, 
without  notice  or  warning  or  signal  to  the  plaintiff,  started 
and  permitted  to  run  upon  the  body  of  plaintiff  while 
under  said  engine  and  doing  said  work,  and  that  by  reason 
thereof  plaintiff  was  injured,'^  then,  if  such  injuries  were 
without  fault  of  plaintiff  contributing  thereto,  plaintiff 
was  entitled  to  recover.  Even  though  this  instruction  be 
conceded  to  be  correct  in  the  abstract,  the  evidence  was  not 
such  as  to  authorize  it.  There  was  nothing  in  the  record 
to  charge  the  employees  operating  the  engine  with  knowl- 
edge of  any  defect  therein  or  to  indicate  any  information 
concerning  it  on  defendant's  part.  Even  if  the  engine  be 
conceded  to  have  been  defective,  this  was  not  shown  to 
have  been  apparent  or  discoverable  on  reasonable  inspec- 
tion, nor  does  it  appear  from  the  evidence  that  the  defect 
had  existed  prior  to  that  night,  or  that  defendant  was  neg- 
ligent in  failing  to  discover  and  repair  it  or  in  using  it 
in  the  condition  it  was  in.  So  that,  even  though  it  might 
be  inferred  from  the  moving  of  this  locomotive  engine 
without  the  application  of  steam  or  other  agency,  if  it 
did  so  move,  that  it  was  then  out  of  repair,  there  is  no 
basis  in  the  evidence  on  which  to  found  a  charge  of  neg- 
ligence against  the  defendant,  imless  the  doctrine  of  res 
ipsa  loquitur  be  applied,  and  this  under  the  peculiar  facts 
of  this  case  was  precluded  by  a  previous  instruction  "that 
the  accident  occurred  will  not  of  itself  show  negligence  on 
the  part  of  defendant,  but  you  should  determine  the  ques- 
tion (defendant's  negligence)  from  all  the  facts  and  cir- 
cim[istance8  before  you."  Nor  does  the  instruction  first 
quoted  proceed  on  the  theory  that  such  doctrine  is  ap- 
plicable, but  exacts  specific  findings  from  the  evidence 
constituting  the  elements  of  negligence  alleged.  As  to 
whether  it  should  be  applied  in  a  case  like  this,  there  is 
some  difference  of  opinion  among  the  members  of  the 
court,  and,  as  the  cause  was  not  tried  on  that  theory,  we 
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shall  make  no  pronouncement  on  the  subject  at  this  time. 
But  see  valuable  notes  to  Fitzgerald  v.  Railway  (Minn.),  6 
L.  R  A.  (N.  S.)  337,  and  Byers  v.  Carnegie  Steel  Co. 
(Wash.),  16  L.  R.  A.  (K  S.)  214. 

II.  But  there  was  sufficient  evidence  to  carry  the 
case  to  the  jury.  True,  the  hostler  in  charge  of  the  en- 
gine  testified   that  he   neither   did   nor   omitted    anything 

which  might  have  caused  the  engine  to 
gence:"^*  movc ;  but  the  engine  was  under  his  im- 
mediate control,  and  the  movement  of  an  in- 
strumentality of  such  const;ruction  and  great  weight  with- 
out the  application  of  force  is  so  extremely  unlikely  that 
the  fact  that  it  did  move  furnishes  some  evidence  that  the 
person  in  charge  and  whose  duty  it  was  to  manage  it  was 
responsible  for  such  movement.  To  this  circumstance 
should  be  added  the  testimony  of  the  plaintiff  that  im- 
mediately after  getting  from  the  engine,  and  while  lying 
on  the  ground  near  by,  he  said  to  the  hostler:  "Harry, 
what  in  the  hell  have  you  been  doing?  You  know  I  noti- 
fied you."  To  this  the  hostler  .replied :  "I  didn't  throw 
the  lever  in  the  center.  I  thought  I  had  the  steam  shut 
off,  but  I  didn't."  This  was  admissible  as  a  part  of  the 
res  gestae.  Alsever  v.  Railway,  115  Iowa,  338.  Even 
though  the  hostler  declared  that  plaintiff  misunderstood 
him,  and  that  he  said  instead  that  he  had  "put  it  [lever] 
in  the  center  notch,"  and  did  not  see  what  caused  it  to 
move,  the  question  of  veracity  was  for  the  jury,  and  from 
all  the  evidence  they  might  have  found  that  the  move- 
ment of  the  engine  was  due  to  negligence  of  defendant's 
employee  in  charge. 

III.  The  cgurt  instructed  the  jury,  in  substance, 
that,  even  though  plaintiff  was  negligent  in  attempting  to 

go  under  the  engine  or  in  getting  under  it, 
^*  1aS^chan*ce.       J^^i    ^^   defendant's    employee    in    charge    of 

the  engine  with  knowledge  of  his  peril  could 
by  the  exercise  of  ordinary  care  have  avoided  the  injury, 
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the  defendant  was  liable.  The  evidence  was  not  such  as 
to  warrant  the  jury  in  finding  that  the  defendant  was 
guilty  of  any  negligence  subsequent  to  conduct  of  plain- 
tiff claimed  to  have  constituted  contributory  negligence, 
and  for  this  reason  the  issue  involving  the  doctrine  of 
last  fair  chance  ought  not  to  have  been  submitted  to  the 
jury. 

IV.     Much  is  said  in  argument  of  evidence  and  the 
instructions  to  the  jury  on  the  question  whether  a  settle- 
ment evidenced  by  a  written  instrument  pleaded  and  in- 
Same-  troduccd  for  the  defendant  was  procured  by 

aettWnt:        fraud.       Evidence     that    plaintiff    and     the 
evidence.  members  of  his  family  present  at  the  time 

when  the  agent  for  the  defendant  secured  his  signature 
to  this  instrument  of  release  were  unable  to  read  the  Eng- 
lish language  was  admissible  under  the  issues;  for,  fraudu- 
lent representations  on  the  part  of  the  agent  being  pleaded 
as  made  for  the  purpose  of  securing  such  release,  it  was 
competent  to  show  that  plaintiff  did  not,  in  fact,  know 
the  contents  of  the  instrument  which  he  signed,  and  that 
such  contents  were  misrepresented  to  him  by  defendant's 
agent.  The  court  erred,  however,  in  leaving  it  to  the  jury 
to  say  whether  defendant's  agent  promised  plaintiff  a 
job  in  connection  with  the  securing  of  the  instrument  of 
release;  there  being  no  evidence  that  any  such  promise 
was  made. 

It  was  also  error  in  connection  with  the  allegations 
of  fraud  to  submit  the  question  whether  defendant's  agent, 
as  an  inducement  to  the  settlement,  represented  that  plain- 
tiff's injuries  were  slight,  and  that  he  would 
soon  recover  therefrom.  The  only  evidence 
as  to  such  representations  was  that  defendant's  claim 
agent  at  the  time  of  procuring  a  settlement  represented 
that  he  understood  from  defendant's  physician  that  plain- 
tiff would  be  well  in  three  weeks,  and,  further,  that  the 
claim   agent  stated   affirmatively  that  defendant  would   be 
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well  in  three  weeks.  It  was  not  shown  that  the  statement 
as  to  what  the  physician  said  was  false,  and  the  direct  rep- 
resentation that  plaintiflF  would  recover  in  three  weeks 
was  evidently  merely  an  expression  of  opinion  not  shown 
to  have  been  fraudulently  made.  Nason  v.  Railway,  140 
Iowa,  533;  Kilmartin  v.  Chicago,  B.  £  Q.  R.  Co.,  137 
Iowa,  64.  Furthermore,  it  does  not  appear  that  plaintiff 
relied  on  the  claim  agent's  statements,  for  he  insisted  upon 
pay  for  four  months'  time  which  he  would  lose  by  reason 
of  the  injury.  Elaintiff  had  had  the  advice  of  his  own 
physician,  and  was  in  as  good  a  situation  as  defendant's 
agent  to  know  how  soon  he  was  likely  to  recover.  A  mo- 
tion by  appellee  to  strike  appellant's  reply  is  overruled. 

For    the   reasons   pointed   out,    the   judgment   of   the 
trial  court  is  reversed. 


E.    Heise   v.    The   Chicago   Great   Western   Railway 
Company,   Appellant. 

Railroads:  crossing  accident:  failure  to  give  signals:  instruction. 

1  Where  the  plaintiffs  claim  of  negligence,  in  an  action  for  the 
value  of  cattle  killed  at  a  railway  crossing,  was  that  defendant 
operated  its  train  over  a  particular  highway  at  an  unlawful  speed 
and  without  giving  the  statutory  signals,  an  instruction  allowing 
recovery  for  failure  to  give  the  statutory  signals  at  other  crossings 
was  erroneous,  because  the  only  claim  of  negligence  in  that  regard 
has  reference  to  the  crossing  where  the  accident  occurred ;  and 
for  the  further  reason  that  by  the  language  of  the  statute  the 
inquiry  is  limited  to  a  failure'  to  give  the  signals  for  the  par- 
ticular crossing  as  to  which  complaint  is  made. 

Same:  contributory  negligence:  evidence.    It  is  competent  to  show 

2  whether  signals  were  given  at  preceding  crossings,  which  were 
or  might  have  been  heard  by  the  person  in  charge  of  cattle  killed 
at  a  particular  crossing  in  time  to  have  avoided  the  accident,  as 
bearing  on  the  care  of  the  person  in  charge  of  the  cattle  killed 
by  reason  of  the  alleged  failure  to  give  the  signals;  but  when  re- 
ceived for  that  purpose  it  will  not  be  presumed  on  appeal  that  the 
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other  party  consented  to  its  consideration  on  an  issue  not  pre- 
sented by  the  pleadings. — ^Ladd  J.,  dissenting. 


Tuesday,  January  26,   1909. 

Appeal  from  Fayette  District  Court. — Hon.  A.  N.  Hob- 
son,  Judge. 

Action  to  recover  the  value  of  cattle  killed  by  de- 
fendants train  at  a  highway  crossing.     Verdict  and  judg- 
ement for  plaintiff.      Defendant   appeals. — Reversed. 

G.  H.  Phillips,   W.  J.  Ainsworth  and  Carr  &  Carr, 
for  appellant  * 

G.  H.  Rohrig  and  D.  W.  Clements,  for  appellee. 

McClain,  J. — Certain  cattle  belonging  to  plaintiff 
and  another  (plaintiff  being  the  assignee  of  the  cause  of 
action  of  his  co-owner)  were  being  driven  along  a  highway, 
crossing  defendant's  railway  a  short  distance  northwest  of 
a  signal  station  on  defendant's  road,  when  they  were  run 
into  by  a  passenger  train  of  defendant's  coming  from 
the  northwest  and  several  of  the  animals .  were  killed. 
Plaintiff  bases  his  right  to  recover  for  the  killing  of  these 
animals  upon  allegations  that  the  defendant  was  "owning 
and  operating  a  line  of  railroad  through  Fayette  County, 
Iowa,  and  maintaining  its  yards,  tracks,  and  terminals  on, 
over  and  across  a  certain  public  highway,"  further  de- 
scribed, and  that  on  the  date  of  the  accident  "the  de 
fendant,  by  its  agents  and  servants,  while  so  operating 
one  of  its  engines  and  cars  on  its  said  railroad  on,  over 
and  across  the  above-described  highway,  and  on,  over,  and 
across  its  yards  and  terminals,  did  negligently,  wrongfully, 
wilfully,  wantonly,  maliciously,  carelessly,  without  giving 
any  warning  or  statutory  signals,  and  at  an  unlawful  and 
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prohibited  rate  of  speed  run  its  engine  and  cars  onto  and 
upon  thirteen  head  of  cattle/'  etc.  The  only  question  sub- 
mitted to  the  jury  as  to  the  negligence  or  wrong  of  defend- 
ant was  as  to  failure  to  give  the  statutory  signals  required 
by  Code,  section  2072,  providing  that  "A  bell  and  a  steam 
whistle  shall  be  placed  on  each  locomotive  engine  operated 
on  any  railway,  which  whistle  shall  be  twice  sharply  sound- 
ed at  least  sixty  rods  before  a  road  crossing  is  reached; 
and,  after  the  sounding  of  the  whistle,  the  bell  shall  be 
rung  continuously  until  the  crossing  is  passed,"  and  de- 
claring that  the  company  shall  be  liable  for  all  damages 
sustained  by  reason  of  the  neglect  of  any  railway  company 
to  comply  with  the  provisions  of  the  statute.  A  penalty 
for  such  neglect  is  also  hnposed  on  any  officer  or  employee 
of  the  company  violating  any  of  the  provisions  of  the  sec- 
tion. It  appears  from  the  evidence  that  there  was  another 
highway  crossing  over  the  railway  track  one  thousand 
one  hundred  and  twenty-one  feet  further  northwest,  and 
still  another  about  a  mile  northwest  of  the  crossing  where 
the  cattle  were  killed,  and  that  between  the  two  last-men- 
tioned crossings  there  was  a  station  Avhistling  post.  Tliero 
was  conflicting  evidence  as  to  whether  statutory  signals 
were  given  at  each  of  these  three  highway  crossings,  and 
the  court  instructed  the  jury  that  the  particular  acts  of 
negligence  complained  of  consisted  in  "the  failure  of  the 
defendant's  servants  and  agents  operating  the  train  to 
sound  the  whistle  and  ring  the  bell  at  the  crossings  in 
question,"  and  that  the  jury  should  carefully  examine  the 
testimony  and  determine  "whether  the  whistle  was  twice 
sharply  sounded  at  least  sixty  rods  before  the  road  cross- 
ings in  question  were  reached,  and  whether,  after  the 
sounding  of  the  whistle,  the  bell  was  or  was  not  continu- 
ously rung  until  the  crossing  was  passed."  Under  the 
evidence  and  these  instructions  the  jury  might  have  found 
a  breach  of  duty  on  the  part  of  defendant  rendering  it 
liable  for  the  killing  of  the  animals  in  question  in  failing 
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to  give  the  statutory  signals  at  either  the  first  or  second 
of  the  crossings  northwest  of  the  crossing  at  which  the 
animals  were  killed,  although  proper  statutory  signals  were 
given  at  the  crossing  where  the  accident  occurred. 

We  think  the  instructions  of  the  court  allowing  a  re- 
covery for  failure  of  the  defendant  to  give  statutory  sig- 
nals at  other  crossings  than  the  crossing  at  which  the  ac- 
cident occurred  were  erroneous  for  two  rea- 

I.  Railkoads: 

accidem-  SOUS:     First,  because  no  issue  was  presented 

Svc  sig^is:  1^  ^^^  pleadings  as  to  any  fault  of  the  de- 
Litnictioiis.  fendant  in  failing  to  give  signals  at  other 
crossings  than  the  one  where  the  accident  occurred;  and, 
second,  because  failure  to  give  signals  at  other  crossings 
can  not  be  considered  in  determining  the  liability  of  the 
defendant  for  failure  to  give  signals  at  the  crossing  where 
the  accident  occurs. 

The  first  of  these  propositions  depends  on  a  construc- 
tion of  the  plaintiff's  petition,  which  we  have  set  out  with 
sufficient  fullness  to  show  that  the  only  claim  with  refer- 
once  to  failure  to  give  statutory  signals  was  with  reference 
to  the  crossing  where  the  animals  were  injured.  There 
was  nothing  in  the  pleadings  to  advise  defendant  that  it 
should  be  prepared  to  show  that  it  had  given  statutory  sig- 
nals at  other  crossings. 

As  to*  the  second  ground  of  error  above  suggested  it 
is  sufficient  to  say  that  it  is  negligence  to  fail  to  give  the 
statutory  signals  "before  a  road  crossing  is  reached"  for 
which  the  railway  company  is  made  liable  for  damages 
sustained  by  any  person  by  reason  of  such  neglect  In 
other  words,  by  the  specific  language  of  the  statute  the 
inquiry  with  reference  to  damages  resulting  from  the 
failure  to  give  statutory  signals  at  a  crossing  is  limited  to 
the  failure  to  give  the  signals  required  for  the  particular 
crossing  as  to  which  there  is  such  complaint.  It  is  true 
that  we  "have  held,  in  Lonergan  v.  Illinois  Cent,  R.  Co.,  87 
Iowa,  766,  and  Ward  v.  Chicago,  B.  &  Q.  R.  Co.,  97  Iowa, 


Digitized  by  LjOOQIC 


92  Heise   v.   Railway   Co.  [141  Iowa 

50,  that  these  signals  are  not  only  for  the  benefit  of  per- 
sons who  are  on  or  about  to  cross  the  track,  but  also  for 
the  benefit  of  those  who  are  near  the  crossing  with  teams, 
or  otherwise,  so  that  the  signals,  if  given,  would  have  as- 
sisted them  in  avoiding  injury  resulting  from  the  opera- 
tion of  the  train.  In  the  latter  of  these  cases  it  was  said 
that  it  was  a  question  for  the  jury  to  determine,  whether 
the  engineer  should  have  apprehended  that  the  speed  of 
the  train  and  the  failure  to  give  the  statutory  signals  would 
likely  imperil  those  in  close  proximity  to  the  track  or  about 
to  cross  it.  But  there  is  no  indication  in  either  of  the 
cases  that  the  inquiry  as  to  failure  to  give  statutory  sig- 
nals at  other  crossings  can  be  imputed  to  a  railway  com- 
pany as  a  wrongful  act  proximately  connected  with  an 
injury  at  or  near  a  crossing  at  which  statutory  signals  are 
in  fact  given.  There  must  be  some  proximate  connection 
between  the  wrong  complained  of  and  the  injury  suffered, 
and  no  matter  what  may  be  the  wrong  of  the  defendant, 
it  is  responsible  only  for  injury  to  one  to  whom  a  duty  is 
owed  involving  the  wrongful  act  or  neglect  of  which  com- 
plaint is  made.  It  will  not  do  to  leave  it  open  to  specu- 
lation whether,  if  signals  had  been  given  at  a  crossing  a 
mile  away,  the  injury  at  or  near  the  crossing  with  refer- 
ence to  which  the  statutory  duty  to  give  signals  is  involved 
would  have  happened;  nor  will  it  do  to  say  that  persons 
as  to  whom  the  defendant  owes  no  duty  whatever  can  re- 
cover for  injuries  which  such  persons  might  have  avoided 
had  the  signals  been  given.  Those  who  are  at  or  near  a 
crossing  and  in  such  situation  with  reference  to  the  rail- 
road track  that  the  company  owes  them  some  duty  of  warn- 
ing may  complain  of  the  breach  of  the  statutory  duty  as 
to  signals  at  such  crossing,  but  as  to  all  other  persons  the 
failure  to  give  the  statutory  signals  is  too  remote  a  cause 
on  which  to  base  a  recovery. 

It  is  insisted  for  appellee  that  the  case  was  tried,  with- 
out objection,  on  the  theory  that  failure  to  give  statutory 
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signals    at   either    of    the    other    crossings,    if   established, 
a  Same-  contrib-    ^^^'^^^l^    Constitute    negligence    or    breach    of 
SS^ :°*^"'       duty  toward  the  plaintiff  on  the  part  of  the 
evidcnc<f.  defendant,  and  that  therefore  the  court  prop- 

erly instructed  on  that  theory,  but  this  claim  is  not  sup- 
ported by  the  record.  The  evidence  as  to  signals  bore  on 
the  issue  whether  the  man  in  charge  of  the  cattle  exercised 
reasonable  care  in  attempting  to  prevent  them  from  being 
run  into  by  the  train,  and  for  that  purpose  it  was  compet- 
ent to  show  whether  or  not  signals  were  given  which  he  did 
hear,  or  might  reasonably  have  heard,  in  time  to  have  kept 
the  cattle  out  of  danger  from  the  approaching  train.  Evi- 
dence on  the  part  of  the  defendant  that  signals  were  given 
at  the  crossing  next  preceding  that  at  which  the  cattle 
were  injured  was  also  properly  introduced  to  show  that 
the  person  in  charge  of  the  cattle  was  thus  warned  of  the 
approach  of  the  train,  and  a  failure  to  give  signals  at  the 
crossing  where  the  accident  occurred  would  have  been  of 
no  further  advantage  to  him  in  preventing  the  accident. 
As  the  evidence  at  the  other  crossing  was  therefore  com- 
petent for  another  purpose,  it  is  not  to  be  assumed  that 
defendant  consented  to  its  consideration  by  the  jury  on  an 
issue  not  presented  by  the  pleadings;  that  is,  the  issue  of 
negligence  or  wrong  of  the  company  in  failing  to  give 
statutory  signals  at  the  other  crossings. 

It  is  further  contended  for  appellant  that  a  verdict 
should  have  been  directed  for  defendant  on  account  of  in- 
sufficiency of  the  evidence  to  show  negligence  or  breach  of 
duty  on  defendant's  part,  or  freedom  from  contributory 
negligence  on  the  part  of  the  person  in  charge  of  the  cattle, 
but  we  are  satisfied  that  in  the  rr^cord  there  is  sufficient 
evidence  to  justify  the  court  in  submitting  the  case  to  the 
jury.  Other  errors  assigned  with  reference  to  the  giving 
and  refusal  of  instructions  are  not  in  our  judgment  of 
sufficient    importance    to    justify    their    discussion. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 
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Ladd^  J.,  dissenting. — The  highway  crossing  to  the 
northwest  was  but  one  thousand  one  hundred  and  twenty- 
one  feet  from  that  where  the  cattle  were  injured  by  the 
train.  It  was  moving  at  a  speed  of  about  forty-five  miles 
an  hour,  and  manifestly  one  might  not  rely  on  the  signals 
sixty  rods  distant  in  driving  a  slowly  moving  herd  of  cat- 
tle on  the  crossing.  Would  he  have  the  right  to  rely  on 
signals  being  sounded  for  the  crossing  one  thousand  one  hun- 
dred and  twenty-one  feet  farther  away  ?  This  issue  is  clear- 
ly raised  in  the  pleadings  and  to  this  inquiry  the  majority 
say  no.  But  for  previous  decisions  of  this  court  there  might 
be  ground  for  this  conclusion,  on  the  theory  that  the  duty 
imposed  by  statute  is  due  only  to  persons  or  animals  using 
or  about  to  make  use  of  the  particular  crossing.  See  Rey- 
nolds V.  Ry.,  69  Fed.  808  (16  C.  C.  A.  435,  29  L.  R.  A. 
695);  Railway  v.  Depew,  40  Ohio  St.  121;  Pike  v.  Ry, 
(C.  C.)  39  Fed.  754;  Bell  v.  Ry.,  72  Mo.  50;  Harty  i\ 
Ry.,  42  N.  Y.  468;  O'Donnell  v.  Ry.,  6  R  I.  211;  East 
Tenn.,  Va.  &  Ga.  Ry.  Co.  v.  Feathers,  10  Lea  (Tenn.) 
113;  Ranson  v.  Ry.,  62  Wis.  178  (22  N.  W.  147,  51  Am. 
Rep.  718).  But  this  court  has  elected  to  give  a  broader 
construction  of  the  statute,  and  apparently  held  that,  as  a 
penalty  is  attached  to  its  violation,  dny  proximate  injury 
flowing  therefrom  is  the  subject  of  redress.  See  Lonergan 
V.  Ry.,  87  Iowa,  755,  where  the  owner  of  a  team,  who  was 
engaged  in  unloading  a  wagon  into  a  corn  crib  on  the  de- 
pot grounds,  might  recover  damages  resulting  from  the 
frightening  of  said  team  by  a  passing  engine;  it  being 
shown  that  the  crib  was  near  a  highway  and  the  engine's 
bell  not  rung.  In  Ward  v.  Railway,  97  Iowa,  50,  the 
blowing  of  the  whistle  while  the  wagon  was  still  on  the 
right  of  way  frightened  the  team,  and  the  issue  whether, 
had  the  bell  been  rung  for  sixty  rods  before  reaching  the 
crossing,  the  team  would  have  been  out  of  harm's  way 
was  held  for  the  jury.  Why  not  follow  these  decisions  to 
their  logical  conclusions  or  else  overrule  them?     The  ma- 


Digitized  by  LjOOQiC 


Jan.  1909]  IIeise    v.    Railway    Co.  C5 

jority  lay  down  the  rule  that  those  "at  or  near  a  crossing, 
and  in  such  situation  with  reference  to  the  railroad  track 
that  the  company  owes  them  some  duty  of  warning,  may 
complain  of  the  breach  of  the  statutory  duty  as  to  signals 
at  such  crossing."  How  near  must  the  person  entitled  to 
the  protection  of  the  statute  be,  and  in  what  situation  ? 
It  seems  to  me  a  better  construction  to  say  that  the  stat- 
ute has  for  its  object  the  protection  of  all  coming  in 
vicinity  of  the  railroad,  and  any  one  lawfully  in  a  situa- 
tion where  the  negligent  omission  to  sound  the  whistle 
or  ring  the  bell,  as  exacted  by  law,  may  constitute  the 
direct  and  proximate  cause  of  the  injury  to  him  is  entitled 
to  aver  such  negligent  act  as  a  basis  of  an  action.  In  Ban- 
son  V.  Railway,  62  Wis.  178  (22  K  W.  147,  51  Am. 
Rep.  718),  the  court  decided  that  such  signals  were  for 
the  protection  of  those  driving  along  a  highway  parallel 
with  the  track.  Jn  Kentucky  the  doctrine  prevails  that 
persons  in  the  adjacent  streets  may  rely  on  the  highway 
signals,  Louisville,  etc.,  Ry,  Co.  v.  Penrod,  108  Ky.  172 
(56  S.  W.  1),  and,  though  no  signals  need  be  given  at 
private  crossings,  persons  approaching  or  crossing  these, 
are  held  by  several  courts  to  be  within  the  protection  of 
the  law  requiring  signals  at  public  crossings.  Cahill  v. 
Railway,  92  Ky.  345  (18  S.  W.  2);  Sanborn  v.  Railway, 
91  Mich.  538  (52  ?f.  W.  162,  16  L.  R  A.  1198).  See 
also,  Norton  v.  Railway,  113  Mass.  366 ;  ^Wakefield  v. 
Railway,  37  Vt.  330     (86  Am.  Dec.  711). 

The  test,  as  it  seems  to  me,  is  whether  one  is. lawfully 
in  a  position  in  which  the  failure  to  observe  the  statutory 
duty  might  work  an  injury.  If  so,  the  right  to  complain 
exists.  In  my  opinion,  the  issues  as  to  whether  there 
was  a  failure  to  give  the  statutory  signals  for  the  crossing 
first  above  at  least,  and  whether  such  failure  was  the  proxi- 
mate cause  of  the  collision,  were  rightly  submitted  to  the 
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Frances  Elizabeth  Paxton  v.   A.   C.   Paxton  et  al., 

Appellants. 

Wills:  construction:  estate  devised:  power  of  sale.  A  will  devising 
to  the  wife  of  testator  all  his  property  "to  be  used  by  her  and 
enjoyed  as  she  may  choose  during  her  natural  life,  and  at  her 
deatli  if  any  property  is  remaining  to  be  divided  equally  among 
my  children,"  does  not  pass  to  the  widow  a  fee  simple  title  to  the 
real  property;  although  her  power  of  sale  is  such  as  to  cut  off 
the  interest  of  the  children  therein. 

Appeal  from  Tama  District   Court, — Hon.   C.   B.   Brad- 
SHAW,  Judge. 

Tuesday,  January  26,  1909. 

Action  in  equity  to  secure  the  construction  of  the 
provisions  of  a  will.  There  was  a  decree  in  favor  of 
plaintiff,  and  defendants  appeal. — Reversed. 

Willett  &   Willett,  for  appellants. 

J.  R.  Caldwell  and  D.  G,  Baker,  for  appellee. 

McClain,  J. — ^Plaintiff  is  the  widow  of  Thomas  Pax- 
ton,  who  in  March,  1899,  died  testate,  seised  in  fee  sim- 
ple of  certain  real  estate,  and  the  defendants  are  testator's 
children.  Plaintiff  alleges  that,  under  the  provisions  of 
,  testator's  will,  which  has  been  duly  probated,  she  is  either 
the  absolute  and  unconditional  owner  in  fee  simple  of  the 
real  estate  of  which  testator  died  seised,  or  is  entitled  to 
a  life  estate  therein,  with  the  right  of  unlimited  power 
of  disposition  and  alienation  in  addition  thereto,  and  that 
it  is  desirable  to  have  an  interpretation  placed  upon  the 


Digitized  by  LjOOQiC 


Jan.  1909]  Paxton  v.  Paxton.  97 

will  defining  the  rights  and  interests  of  plaintiff  in  said 
real  estate,  in  order  that  the  same  may  be  advantageously 
sold  by  plaintiff  for  its  actual  cash  market  value,  and  fur- 
ther that  it  is  necessary  to  sell  said  real  estate  in  order 
that  the  desire  and  intention  of  the  testator  may  be  fully 
carried  out,  and  that  said  estate  may  be  used  and  en- 
joyed as  plaintiff  may  choose  in  accordance  with  the  pro- 
visions of  said  will.  The  defendants  allege,  in  substance, 
that  plaintiff's  interest  in  the  real  property  of  testator 
under  his  will  is  a  life  estate  only,  the  remainder  being  de- 
vised under  the  provisions  of  said  will  to  the  defendants  as 
children  of  testator.  The  trial  court  held  that  the  devise 
of  the  real  estate  to  the  plaintiff  should  be  construed  as 
in  fee  simple;  no  interest  whatever  vesting  in  the  defend- 
ants or  remaining  undisposed  of  under  said  will. 

The  language  of  the  will,  so  far  as  it  is  involved  in 
this  controversy,  is  as  follows:  "Pirst  I  give,  devise  and 
bequeath  unto  my  beloved  wife,  Frances  Elizabeth  Pax- 
ton,  all  my  property  real  and  personal  of  any  name  or 
nature  to  be  by  her  used  and  enjoyed,  as  she  may  choose 
during  her  natural  life  and  at  her  death  if  any  property  is 
remaining  to  be  divided  equally  among  my  children,  and 
I  hereby  appoint  the  said  Frances  Elizabeth  Paxton  the 
sole  executrix  of  this  my  last  will  and  testament  to  act  as 
such  executrix  without  bonds.''  The  devise  to  plaintiff- 
with  the  right  to  use  and  enjoy,  so  far  as  it  is  to  be  ap- 
plied to  real  property,  does  not  necessarily  vest  in  her  a 
fee-simple  estate.  Such  language  is  as  consistent  with  an 
estate  for  life  as  it  is  with  an  estate  in  fee-simple.  Havi- 
land  V.  Haviland,  130  Iowa,  611.  If  the  words  "during 
her  natural  life"  had  immediately  followed  the  words  "to 
be  by  her  used  and  enjoyed,"  there  would  be  no  doubt  as 
to  the  intention  of  the  testator  to  vest  only  a  life  estate  in 
the  widow.  We  do  not  think  that  the  interposition  of  the 
words  "as  she  may  choose"  affects  this  natural,  construction 
of  the  language  used.  If  the  words  "during  her  natural 
Vol.  141  Ia.— 7 
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life"  are  to  be  construed  as  descriptive  of  the  choice  which 
she  may  exercise,  and  not  of  the  estate  with  which  she  is 
vested,  they  are  deprived  of  any  meaning  whatever  in 
reaching  testator's  intention;  and  it  is  fundamental  that, 
if  practicable,  all  the  language  used  shall  be  so  construed 
as  that  each  portion  shall  have  some  force  and  meaning. 
This  is  not  a  case  in  which,  following  an  absolute  devise, 
there  are  other  clauses  of  the  will  contemplating  a  subse- 
quent distribution  of  the  same  property  to  other  devisees. 
The  limitation  is  in  the  very  clause  describing  the  nature 
and  extent  of  the  interest  devised;  and,  as  thus  read,  there 
is  no  expression  of  any  intention  to  vest  a  fee-simple  estate 
in  the  wife.  In  re  Proctor's  Estate,  95  Iowa,  172.  It  is 
to  be  noticed,  also,  that  the  language  does  not  expressly 
include,  as  descriptive  of  the  nature  of  the  widow's  right, 
a  power  to  dispose  of  the  property  as  her  own,  or  for  her 
own  use  and  benefit.  The  case  is  thus  distinguished  from 
the  cases  of  SimpJcins  v.  Bales,  123  Iowa,  62,  and  In  re 
Burbank's  Will,  69  Iowa,  378.  Therefore  we  think  that 
the  trial  court  erred  in  construing  the  will  as  vesting  a 
fee-simple  estate  in  the  plaintiff.  But  as  plaintiff  asked 
that  the  will  be  construed  either  as  vesting  in  her  a  fee- 
simple  estate,  or  an  estate  for  life,  with  unlimited  power 
of  disposal,  and  the  defendants  insisted  that  plaintiff's 
interest  was  a  life  estate  only,  we  must  further  determine 
whether  plaintiff  has  a  right  to  sell  and  convey  a  good  title 
in  fee  simple. 

A  devise  which  passes  only  a  life  estate  may  neverthe- 
less be  coupled  with  a  provision  giving  the  devisee  un- 
limited power  of  disposal.  The  devise  in  remainder  vests 
at  once  in  the  devisees  thereof  a  fee-simple  title  to  what- 
ever may  remain  undisposed  of  under  this  power,  subject 
only  to  the  life  estate  of  the  first  devisee.  Steiff  v.  Seibert, 
128  Iowa,  746;  Podaril  v.  Clark,  118  Iowa,  264;  Spaan 
V,  Anderson,  115  Iowa,  121;  In  re  StumpenTiousen's  Es- 
tate,  108   Iowa,   555;  Haviland  v.  HavUand,   130  Iowa, 
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611;  In  re  Proctor's  Estate,  95  Iowa,  172.  The  language 
of  thi^  will  does  not  expressly  confer  upon  plaintiff  the 
power  to  dispose  of  the  real  estate,  but  it  does  indicate 
that  such  real  estate  may  be  disposed  of  during  her  life- 
time, and  that  only  such  portion  as  shall  remain  undis- 
posed of  at  her  death  is  to  pass  to  the  defendants.  The 
necessary  implication  from  the  language  used  is  that  the 
real  estate,  or  any  portion  thereof,  may  be  sold,  and  the 
title  thereto  conveyed  in  such  way  as  to  cut  off  any  interest 
of  the  defendants  in  the  property.  This  has  been  express- 
ly held  in  the  case  of  Webb  v.  Webb,  130  Iowa,  457, 
where  the  language  of  the  will  authorized  the  widow,  as 
devisee,  "to  have  and  to  hold"  the  property  described 
"during  her  life,  and  at  her  death,  whatever  remains  to 
be  divided  equally  between'^  testator's  children;  and  the 
court  said:  "This,  of  course,  gave  the  widow  implied 
power  of  disposition  during  her  life,  but  it  also  limited 
her  estate  (in  the  property)  to  one  for  life."  While  we 
arrive  at  a  construction  of  the  language  of  the  will  dif- 
ferent from  that  announced  by  the  trial  court,  the  result 
is  nevertheless  that  plaintiff's  right  to  sell,  which  she  asked 
to  have  determined,  is  sustained,  and  the  decree,  so  far 
as  it  establishes  such  right,  is  affirmed;  but  so  far  as  the 
decree  vests  absolute  fee-simple  title  in  plaintiff,  it  is  re- 
versed, and  the  case  is  remanded  for  a  decree  in  harmony 
with   this   opinion. — Reversed. 


Alice   C.    Sebebg,   Appellant,   v.    Iowa   Trust  and 
Savings  Bank  and  Frank  W.  Vorse. 

Boundaries:  ESTAbLiSHMENT  by  agreement:  estoppel:  notice  to  third 

I    parties.    Where  a  conveyance  of  part  of  grantor's  realty  by  metes 

and  bounds  refers  to  no  natural  or  artificial  objects  by  which  the 

description  may  be  applied,  it  is  competent  for  the  parties  to  agree 

upon  a  division  line,  and  when  such  agreement  has  been  executed, 
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followed  by  possession  and  improvements  by  the  grantee  in  reli- 
ance thereon,  it  becomes  conclusive  on  the  parties;  and  where 
such  line  is  marked  by  plain  artificial  monuments,  up  to  which 
the  vendee  is  in  possession,  the  grantees  of  the  adjoining  land  are 
bound  to  take  notice  of  his  rights. 

Same:  location  of  street  line.  Where  a  lot  owner  erected  a  build- 
2  ing  on  the  street  line  where  it  has  stood  for  a  long  series  of  years, 
and  during  all  of  the  time  the  street  had  been  used  and  improved 
with  respect  to  it,  a  location  of  the  line  was  thus  effected  with 
such  definiteness  that  it  will  prevail  against  a  survey  made  by 
one  who  could  not  determine  with  accuracy  the  original  lot  lines. 

Appeal  from  Polk  District  Court, — Hon.  James  A.  Howe, 

Judge. 

Tuesday,  January  26,  1909. 

Action  to  enjoin  defendants  from  constructing  cer- 
tain improvements  and  to  quiet  plaintiff's  title.  Defend- 
ants answered,  and  in  a  cross-petition  prayed  that  the 
division  line  between  the  premises  of  plaintiff  and  defend- 
ants be  established.  On  hearing  the  division  .line  was  de- 
creed as  prayed  by  defendants,  but  plaintiff  was  held  en- 
titled to  an  irrevocable  license  to  occupy  part  of  defend- 
ants' premises,  with  an  existing  stairway  during  the  life 
of  the  building.  Both  parties  appeal,  that  of  plaintiff 
being  first  perfected. — Reversed. 

C.  J.  Eller  and  Read  &  Read,  for  appellant 

Baily  &  Stipp  and  Stewart  &  Anderson,  for  appellees. 

Ladd,  J. — For  more  than  thirty  years  prior  to  Au- 
gust 8,  1902,  C.  J.  Coddington  was  owner  of  the  west 
forty  feet  of  the  south  ninety  feet  of  lot  6  in  block  17 
of  East  Ft.  Des  Moines.  About  that  long  ago  he  erected 
a  two-story  brick  building  on  the  west  twenty  feet,  as  he 
supposed,  extending  back  sixty-three  feet  with  but  a  brick 
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veneer  on  the  east  wall.  Shortly  afterwards  he  extended 
the  building  twenty  feet  to  the  east^  but  removed  the 
veneer,  and  sealed  the  2x4  studding  as  a  partition  on  the 
west  side,  and  lathed  and  plastered  it  on  the  east  side. 
A  basement  was  constructed  at  the  same  time,  and  a  brick 
pier,  seventeen  inches  wide  in  the  center  of  the  front,  to 
support  the  timbers  for  both  parts  of  the  entire  building. 
The  partition  in  the  baseifient  consisted  of  posts,  on  which 
boards  were  nailed,  supporting  a  sill  under  the  joist,  and 
through  the  partition  in  the  upper  story  were  a  couple  of 
doorways.  The  east  portion  of  the  first  floor  had  been  oc- 
cupied more  than  twenty  years  as  a  millinery  store,  while 
that  to  the  west  also  appears  to  have  been  made  use  of 
for  business  purposes.  On  the  day  mentioned  the  owner 
contracted  to  sell  to  plaintiff  "the  store  building  and  lot 
twenty  by  ninety  feet,  and  known  as  502  East  Grand 
Avenue  being  a  part  of  lot  six,  block  seventeen  East  Fort 
Des  Moines,'^  for  a  consideration  named.  She  took  pos- 
session immediately  under  the  contract,  and  some  time 
later  closed  the  doorways  in  the  upper  partition,  and  con- 
structed a  stairway  from  the  front  to  the  second  story  next 
to  the  partition  on  the  first  fioor.  On  September  3,  1903, 
she  received  from  Coddington  a  warranty  deed  purporting 
to  convey  to  her  property  in  Polk  County,  described  as 
follows:  "Lot  known  as  number  502  East  Grand  Avenue, 
and  described  as  follows:  Beginning  twenty  (20)  feet 
east  of  the  southwest  corner  of  lot  six  (6),  block  seventeen 
(17)  East  Fort  Des  Moines,  and  running  thence  east 
twenty  (20)  feet,  thence  north  ninety  (90)  feet,  thence 
west  twenty  (20),  hence  south  ninety  (90)  feet  to  the 
place  of  beginning."  In  selling  the  property  to  plaintiff 
Coddington,  as  the  evidence  tended  to  show,  pointed  out 
the  partition  mentioned  as  the  ivest  boundary,  and  repre- 
sented and  intended  to  convey  to  her,  as  she  supposed  she 
was  purchasing  the  east  half  of  the  building,  and  the  land 
on  whidi  it  stood,  with  that  extending  back.     Some  time  in 


Digitized  by  LjOOQiC 


102  Sebeeo  v.  Bank.  [141  Iowa 

1905  the  owner  also  conveyed  to  the  Iowa  Trust  &  Savings 
Bank  the  west  half  of  said  forty  feet,  with  other  property, 
particularly  describing  it,  to  satisfy  the  existing  indebted- 
ness of  the  grantor,  he  intending  thereby  to  dispose  of 
that  portion  of  the  forty  feet  not  conveyed  to  the  plain- 
tiff. In  July,  1907,  the  bank  contracted  to  sell  the  prem- 
ises to  Vorse,  who  proposed  to  improve  them  by  inserting 
a  new  front,  in  which  enterprise  plaintiff  contemplated 
joining,  until  a  dispute  arose  concerning  the  boundary 
line  between  their  respective  tracts.  A  civil  engineer  dis- 
covered that  the  center  of  the  partition  was  seventeen  and 
one-half  inches  at  the  north  end  of  the  building  and  four- 
teen and  one-half  inches  at  the  south  end,  west  of  the 
middle  of  the  west  forty  feet  of  the  south  ninety  feet  of 
the  lot;  and,  when  defendant  Vorse  undertook  to  erect  a 
pier  eighteen  inches  wide  with  the  center  at  the  division 
line  as  ascertained  by  the  survey,  this  action  was  begun  to 
enjoin  him  therefrom.  Considerable  evidence  of  conversa- 
tions with  plaintiff  was  introduced;  but,  as  nothing  ap- 
pears to  have  been  said  impairing  her  rights  under  the 
facts  as  recited,  no  attention  need  be  given  thereto. 

From  this  statement  it  is  manifest  that  the  conmion 
grantor  had  regarded  the  brick  pier  in  front,  and  the  par- 
tition, as  marking  the  center  of  the  tract  of  ground,  and 
the    brick    veneer    walls    the    outsides,    for 

I.    BOUNDAIIES:  ' 

S^wmeSt-    ^^^t    thirty    years.      He    pointed    out    to 
noHcTto  plaintiff  the  partition  as  being  on  the  line, 

third  parties.     ^^^^  ^j^jj^  himsclf  retaining  the  west  twenty 

feet,  put  her  in  possession  of  all  east  of  these  monuments 
a^  having  been  purchased  through  the  contract  and  deed. 
As  argued,  the  deed  was  neither  ambiguous  nor  defective, 
but  it  referred  to  neither  natural  nor  artificial  monuments 
by  means  of  which  the  description  therein  might  be  ap- 
plied to  the  premises,  and  in  these  circumstances  it  was 
competent  for  plaintiff,  as  purchaser  of  the  east  half  of 
the  premises,  and  Coddington,  who  retained  the  west  half, 
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to  agree  upon  these  monuments  as  marking  the  division 
line  between  their  respective  tracts  of  land.  This  was 
followed  by  occupancy  in  accordance  therewith,  and  the 
erection  of  a  stairway  and  vestibule  by  plaintiff  next  to 
the  partition,  in  reliance  on  this  forming  the  boundary. 
Having  themselves  agreed  upon  the  line  on  the  ground  be- 
tween their  respective  tracts,  and  having  executed  the 
agreement  by  completing  the  sale,  taking  possession,  and 
making  improvements  in  reliance  thereon,  there  was  no 
occasion  for  a  survey  to  ascertain  the  middle  of  the  forty- 
foot  strip,  for  each  was  concluded  by  their  agreement. 
Rowell  V.  Weinemann,  119  Iowa,  256;  Spiller  v.  Scrib- 
tier,  36  Vt.  245;  Sawyer  v.  Fellows,  6  N.  H.  107  (25 
Am.  Dec  452);  Lindsay  v.  Spunger,  4  Har.  (Del.)  547; 
Smith  V.  Dudley,  1  titt,  (Ky.)  66  (13  Am.  Dec.  222); 
Houston  V.  Sneed,  15  Tex.  307;  Grim  v.  Murphy,  110 
HI.  271.  This  is  on  the  principle,  not  that  title  passes  by 
parol  contract,  but  that  the  extent  of  the  ownership  of  the 
land  of  each  has  been  agreed  upon,  settled  and  determined, 
and  that,  when  acted  upon,  the  parties  are  estopped  from 
questioning  the  executed  agreement  As  the  line  so  fixed 
upon  was  marked  by  plain  artificial  monuments,  up  to 
which  plaintiff  was  in  possession,  those  claiming  under 
Coddington  took  with  notice.  Roos  v.  Connell,  7  Kulp 
(Pa.)  113;  Kerr  v.  Wright,  37  Pa.  196;  Hcyuston  v. 
Sneed,  15  Tex.  807. 

The  principle  is  of  universal  approval  that  where  the 
vendor  points  out  the  boundary  of  a  parcel  of  land  to  the 
vendee,  and  the  latter  purchases  and  erects  valuable  im- 
provements in  accordance  with  such  boundary  and  in 
reliance  thereon,  in  a  manner  such  that  a  change  of 
boundary  would  result  in  great  injury  to  the  vendee,  the 
vendor  and  those  claiming  under  him  are  estopped  from  in- 
sisting that  the  division  line  is  elsewhere.  Ross  v.  Ferree, 
95  Iowa,  604;  Dolde  v.  Vodicka,  49  Mo.  98;  Ross  v.  Con- 
nell, 7  Kulp  (Pa.)  11*3;  Titus  v.  Morse,  40  Me.  348  (63 
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Am.  Dec.  665);  Willis  v.  Schwartz,  28  Pa.  413;  Guest  v. 
Guest,  74  Tex.  664  (12  S.  W.  831) ;  Bolton  v.  Eggleston,  61 
Iowa,  163.  Whether  the  case  falls  within  the  rule  need  not 
be  decided.  It  was  pointed  out  in  the  last  decision  cited  that 
there  is  no  occasion  in  such  a  case  to  ask  for  the  reformation 
of  the  deed,  as  that  is  a  matter  between  grantor  and  grantee, 
and  of  no  concern  to  one  not  a  party  to  the  contract. 

Eegardless   of   whether   the    partition    and   brick   pier 
were  designated  in  making  the  sale  as  marking  the  boun- 
dary,   however,    the   evidence    was   sufficient    to   show    that 
these  did  in  fact  indicate  the  line  separating 
location  of        the    two    twcuty-foot    Strips.      If    the    brick 

street  line.  n      i»  •  i  •  t  r       i 

veneer  wall  forming  the  west  side  of  the 
building  extends  to,  but  does  not  encroach  upon,  Fifth 
street,  running  north  and  south,  defendants  took  under  the 
deed  from  Coddington,  and  obtained  possession  of  pre- 
cisely what  it  purported  to  convey,  namely,  a  strip  twenty 
feet  wide  up  to  the  partition.  The  builder  intended  to 
erect  the  wall  on  the  line.  It  had  stood  unchanged  where 
he  placed  it  for  more  than  thirty  years,  and  the  street  had 
been  used  and  improved  with  reference  to  its  outer  edge 
as  constituting  a  street  line.  In  these  circumstances  it 
may  well  be  said  that  this  constituted  a  practical  location 
of  the  west  line  of  the  lot  with  such  definiteness  that  it 
should  prevail,  at  least  until  assailed  by  better  evidence  of 
its  location  than  was  adduced  on  the  hearing.  See  Klink- 
ner  v.  Smidt,  114  Iowa,  695.  That  before  us  is  not  of  this 
convincing  character.  According  to  the  testimony  of  the 
civil  engineer  on  which  appellees  rely,  the  following  data 
were  relied  upon  from  which  to  make  the  survey:  "The 
cross  on  the  northeast  corner  of  the  curb  at  Locust  and 
Fifth  streets  (a  block  south),  the  bank  building  at  the 
northeast  corner  of  Grand  Avenue  and  Fifth  Street  and 
then  we  agree  that  the  curb  at  Dos  Moines  Street  and 
Fifth  Street  and  also  an  old  lot  stake."  He  had  nothing 
to   do   with   the  location  of  the  cross,   and   no  proof  con- 
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ceming  it  was  adduced.  He  had  located  the  comer  of 
the  bank  building  years  ago,  "from  center  stakes  as  they 
stood  in  the  street  at  that  time,"  as  he  learned  from  the 
record,  but  there  was  no  evidence  as  to  what  these  stakes 
were,  or  the  reference  made  to  them  in  the  record.  He 
knew  nothing  of  the  curb  on  Des  Moines  Street,  and 
said  the  curbs  had  become  unreliable  as  indicating  locali- 
ties, and  kncAV  nothing  of  the  Sixteenth  Street  line.  In- 
deed the  witness  admitted  that  it  was  impossible  to  deter- 
mine whether  the  lines  as  established  by  him  run  with 
the  lines  of  the  original  plat  But  this  was  the  very 
object  of  the  survey,  and  to  render  it  of  any  evidentiary 
value  as  pointing  out  the  original  lines,  it  must  have  been 
based  on  reliable  data.  Bevering  v.  Smith,  121  Iowa,  607. 
Such  a  survey  is  of  little  value  in  ascertaining  the  true 
location  of  lines  as  established  by  the  filing  of  a  plat,  and 
should  have  been  held  insufficient  to  show  the  west  line 
of  the  lot  elsewhere  than  as  indicated  by  the  building. 

The  conclusion   reached  renders  the  discussion  of  other 
questions    argued   unnecessary. — Reversed. 


Lauba  B.  Smith  and  Sidney  Smith  v.  George  Redmond, 

Appellant. 

Trial:  assignment  of  causes  for  succeeding  term.     Conceding  the 

1  courts  inherent  power  to  assign  a  cause  for  trial  on  a  particular 
day  of  a  future  term,  it  cannot  do  so  where  the  issues  have  not 
been  .made  up  and  it  does  not  appear  that  there  will  be  anything 
to  try  at  the  time  set. 

Same:    right  to  jury  trial:  demand:  waiver:  continuance.    A  de- 

2  fendant  has  a  right  to  a  jury  trial  in  a  superior  court  if  demanded 
when  the  cause  is  assigned  for  trial,  otherwise  the  right  is  waived, 
but  to  constitute  a  waiver  the  assignment  must  be  for  the  present 
term,  in  conformity  with  the  statute;  so  that  when  a  cause  not  at 
issue  was  assigned  for  a  future  term  failure  to  demand  a  jury 
at  the  time  of  the  assignment  was  not  a  waiver  of  the  right,  but 
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a  demand  at  the  time  set  for  trial  was  timely;  and  if  a  jury  was 
not  summoned  for  that  day  a  continuance  should  have  been  granted 
until  it  was  in  attendance. 

Pleading:  time  for  filing.    A  counterclaim  filed  with  an  answer,  if 
3    the  answer  is  accepted  as  filed  in  time,  should  not  be  stricken  as 
not  timely. 


Appeal  from  Cedar  Rapids  Superior  Court. — ^Hon.  James 
H.    RoTHRocK,    Judge. 

Tuesday,  Januaby  26,  1909. 

Action  to  recover  damages  for  detention  of  real  prop- 
erty. On  trial  without  a  jury  there  was  judgment  for 
plaintiffs,  and  defendant  appeals. — Reversed. 

Jamison  &  Smyth,  for  appellant 

Main  &  Oriffiths,  for  appellees. 

McClain,  J. — Plaintiffs'  petition  was  filed  in  the 
superior  court  of  Cedar  Rapids  on  March  16,  1907.  In 
June  following,  a  demurrer  was  filed  to  such  petition, 
which  on  the  I7th  day  of  July  next  thereafter  was  over- 
ruled. The  date  of  the  overruling  of  the  demurrer  was 
within  the  July  term  of  said  court,  which  term  extended 
beyond  the  29th  day  of  August,  the  next  term  commenc- 
ing on  September  2d.  No  answer  was  filed  until  Septem- 
ber 4th,  when  the  defendant  filed  an  answer  and  a  counter- 
claim. On  motion  of  plaintiffs  the  counterclaim  was 
stricken  from  the  files,  on  the  ground  that  it  was  filed 
on  the  day  before  the  cause  was  set  for  trial,  and  tendered 
issues  which  plaintiffs  were  unable  to  meet  at  that  time, 
and  was  filed  without  leave  of  court.  On  the  next  day 
the  defendant  filed  a  motion  for  continuance,  on  the  ground 
that  the  cause  was  not  properly  set  for  trial  on  that  day. 
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that  no  jury  was  available  for  the  trial  of  the  cause,  and 
that  the  counterclaim  had  been  stricken  from  the  files. 
In  this  motion  it  was  offered  on  behalf  of  defendant  that 
the  cause  might  be  tried  at  a  later  day  of  the  term  after 
there  should  be  a  jury.  This  motion  for  continuance  being 
overruled,  and  the  cause  being  called  for  trial,  the  defend- 
ant demanded  a  trial  by  jury  which  was  denied,  and  there- 
upon a  trial  was  had  to  the  court,  resulting  in  the  judg- 
ment for  plaintiffs. 

The  correctness  of  the  court's  action  in  striking  out 

the    counterclaim,    refusing    a    continuance    and    denying 

trial  by  jury,  depends  upon  the  effect  of  an  assignment  of 

I.  Trial:  the    cause    for    trial    September    6th,    which 

of  causes  assignment  was  made  on  August  29th,  dur- 

for  succeed-         .        ^  ,         -r    ,  m,  - 

mg  term.  mg  the  July  term.      There  is  no  statutory 

provision  specifically  referring  to  assignment  of  causes  in 
the  superior  court,  but  by  Code,  section  2.63,  it  is  provided 
that  statutes  governing  the  district  court  as  to  matters  of 
practice  shall  apply  to  and  govern  the  superior  courts, 
except  when  inconsistent  with  specific  provisions  relating 
to  the  latter  courts,  and  by  Code,  section  3659,  it  is  pro- 
vided that  in  district  courts  on  the  first  day  of  the  term, 
or  as  soon  thereafter  as  practicable,  an  assignment  of  trial 
causes  may  be  made  which  shall  fix  the  day  of  the  term 
on  which  each  cause  will  be  tried,  and  that  further  as- 
signments may  be  made  by  the  court  as  often  as  necessary. 
It  may  be,  as  contended  by  counsel  for  appellee,  that  a 
court  in  which  a  cause  is  pending  has  the  inherent  power 
to  assign  it  for  trial  on  a  particular  day  of  a  future  term, 
but  it  can  hardly  be  claimed  that  such  an  assignment  can 
be  made  of  a  cause  not  yet  ready  for  trial,  and  in  which 
the  issues  have  not  been  joined.  At  the  time  of  the 
assignment  of  this  cause  for  trial,  there  was  no  answer  on 
file,  nor  was  there  any  order  of  court  requiring  an  answer 
to  be  filed  by  any  particular  time,  and  it  did  not  there- 
fore appear  whether  there  would  be  any  issue  to  be  tried 
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at  the  date  when  the  case  was  to  be  called  under  the  assign- 
ment. 

But  the  real  difficulty  is  still  deeper.     Defendant  had 

a  right  to  a  jury  trial  in  the  superior  court,  if  demanded 

when  the  cause  was  assigned  for  trial;  otherwise  jury  trial 

was  waived.     Code,  section  268.     Now  what- 

^*  ^u?^triS^*<k-    ®^'^^  *^^   inherent   power  of  the   court  may 

^nlfnuancr*^'  ^^^^  ^^^^  ^^  to  assiguiug  the  cause  for  trial 
at  a  following  term,  the  assignment  referred 
to  in  connection  with  demand  for  jury  trial  is  necessarily 
such  an  assignment  as  the  court  was  authorized  to  make 
under  the  provisions  of  the  Code,  and  that  assignment, 
as  already  indicated,  could  not  be  made  save  at  the  term 
during  which  the  cause  was  to  be  tried.  Therefore  the 
failure  of  the  defendant  or  his  counsel  to  be  present  at 
the  assignment  of  causes  on  August  29th  and  demand  a 
jury  trial  did  not  under  the  statute  constitute  a  waiver 
of  such  trial;  and,  when  trial  by  jury  was  demanded  on 
September  5th,  the  date  for  which  the  cause  was  assigned 
for  trial,  such  demand  was  timely,  and  the  court  should 
have  recognized  it.  On  that  date  the  cause  could  not  be 
tried  to  a  jury,  for  no  jury  had  been  summoned  to  ap- 
pear at  that  term  before  September  9th.  The  court,  there- 
fore, should  have  also  granted  defendant's  motion  to  have 
the  cause  continued  until  there  should  be  a  jury  in  attend- 
ance before  which  it  might  be  tried,  and  should  not  have 
stricken  out  the  counterclaim  as  not  filed  in  time,  for 
such  counterclaim  was  filed  with  the  answer,  and,  so  far 
as  we  can  understand  from  the  record,  was  aptly  filed. 
It  is  true  that,  with  reference  to  the  filing  of  the  answer, 
it  appears  to  have  been  in  the  hands  of  counsel  for  the 
plaintiffs  in  July,  but  we  can  not  understand  how  this 
fact  could  have  been  of  any  significance. 
3  Pleading:  "^^^    defendant    had    a    right   to    file    a 

time  for  filing,    counterclaim  at  the  time  he  filed  his  answer, 
and  as  the  court  did  not  find  him  to  be  in  default  with 
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reference  to   an   answer,   his   right  to   file   a   counterclaim 
in  connection  with  such  answer  had  not  been  forfeited. 

The  court  erred  in  refusing  a  jury  trial,  and  in  re- 
fusing a  continuance  to  enable  the  defendant  to  have  the 
trial  by  jury  to  which  he  was/  entitled,  and  ijicidentally, 
as  we  think,  the  court  erred  also  in  striking  out  the 
counterclaim  as  not  filed  in  due  time. — Reversed. 


In  the  Matter  of  the  Estate  of  Eliza  Jane  Johnston, 

Deceased.  • 

Wills:  CHARITABLE  BEQUEST  I  UNCERTAINTY.  A  bcqucst  fof  charitable 
purposes  will  be  given  eflFect  if  it  can  be  done  consistently  with 
established  rules.  The  will  in  question  bequeathed  a  certain  sum 
to  a  particular  Presbyterian  Church  of  which  the  testator  was  a 
member,  and  by  a  further  provision  gave  to  home  and  foreign 
missions  a  sum  to  be  equally  divided.  The  church  was  a  part  of 
the  national  organization,  with  a  board  of  home  missions  and  a 
board  of  foreign  missions,  to  which  the  church  contributed  to 
assist  them  in  carrying  on  their  charitable  enterprises.  Held,  that 
the  testator  intended  the  bequest  for  the  boards  of  the  home  and 
foreign  missions  and  was  not  void  for  uncertainty. — Ladd  and 
McClain,  JJ.,  dissenting. 

Appeal  from   Tama  District   Court. — Hon.    C.    B.    Brad- 
SHAW,  Judge. 

Tuesday,  Januaby  26,   1909. 

The  executor  of  the  estate  of  Eliza  Jane  Johnston 
reported  the  net  assets  of  such  estate,  after  payment  of 
the  costs  of  administration,  to  be  $3,008.85.  .As  this  was 
less  than  the  aggregate  amount  of  the  legacies,  the  executor 
prayed  for  a  construction  of  the  will  as  a  basis  of  distri- 
bution. In  the  second  item  of  the  will  $e300  was  be- 
queathed to  one  daughter,  $800  to  another,  and  $900  to 
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a  son.  In  the  third  item  $300  was  given  to  the  First 
Presbyterian  Church  of  Toledo,  Iowa,  of  which  the  tes- 
tatrix was  a  member,  on  conditions  which  do  not  appear 
to  have  been  complied  with.  Item  4:  "I  further  give, 
devise  and  bequeath  to  home  and  foreign  missions  two 
hundred  dollars  in  money  to  be  divided  equally  share  and 
share  alike.''  The  next  item  directs  the  erection  of  a 
monument,  concerning  which  no  showing  was  made,  and 
that  following  disposes  of  the  residue  of  the  estate.  The 
board  of  Foreign  Missions  of  the  Presbyterian  Church  of 
the  United  States,  the  Board  of  Home  Missions  of  the  same 
church,  as  well  as  the  Presbytery  of  Waterloo,  and  the 
Presbyterian  Church  of  Toledo,  joined  in  asking  a  con- 
struction of  the  will,  and  alleged  that  the  first  two  were 
incorporated  bodies,  maintained  by  the  Presbyterian 
Church  of  the  United  States  for  the  advancement  of 
Christianity  at  home  and  abroad  throughout  the  world; 
that  the  church  at  Toledo  is  incorporated  as  part  of  the 
Presbytery  of  Waterloo,  and  embraced  in  the  Presbyterian 
Church  of  the  United  States;  that  the  church  at  Toledo 
makes  contributions  to  the  boards  mentioned  at  stated  in- 
tervals, to  enable  them  to  carry  on  their  charitable  pur- 
poses. They  pray  the  bequest  in  item  4  be  sustained  as 
valid.  The  executors  admitted  the  facts  alleged,  but  in- 
sisted that  these  were  not  sufficient  to  identify  the  bene- 
ficiaries under  this  item  of  the  will.  Item  4  of  the  will 
was  adjudged  invalid,  and  distribution  directed  according- 
ly. The  two  boards,  Presbytery,  and  church  appeal — 
Reversed. 

J.  B.  Caldwell,  for  appellant. 

C.  E.  Walters,  for  appellee. 

Ladd,  J. — The  sole  inquiry  is  whether  the  clause  be- 
queathing  ^^to   home    and    foreign   missions   two   hundred 
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dollars  in  money  to  be  divided  equally  share  and  share 
alike"  is  sufficiently  certain  to  enable  the  court  to  give  it 
effect.  In  the  clause  immediately  preceding  testatrix  gave 
conditionally  to  the  Presbyterian  Church  of  Toledo,  of 
which  she  was  a  member,  and  it  was  admitted  that  that 
church  is  a  part  of  the  Presbytery  of  Waterloo,  and  em- 
braced in  the  Presbyterian  Church  of  the  United  States, 
which  maintains  a  board  of  foreign  missions  and  a  board 
of  home  missions,  both  being  incorporated,  for  the  ad- 
vancement of,  Christianity  at  home  and  abroad,  and  to 
which  the  church  at  Toledo  made  contributions  at  stated 
intervals  to  enable  them  to  carry  on  their  charitable  enter- 
prises. These  extrinsic  facts  may  be  considered  as  tending 
to  identify  the  objects  of  testatrix's  bounty  from  the  de- 
scription contained  in  the  will,  and  the  only  controversy 
is  whether  they  are  sufficient  for  that  purpose.  Charitable 
gifts  are  strongly  favored.  The  courts  will  carry  them 
into  effect  if  this  can  be  done  consistently  with  established 
rules  of  law.  Indeed  it  is  said  that  courts  never  construe 
a  charitable  bequest  void  unless  it  is  so  absolutely  dark 
that  they  can  not  find  out  the  testator's  meaning.  The 
extrinsic  facts  are  important  as  indicating  the  situation  in 
which  testatrix  stood  when  she  made  the  bequest.  As  a 
member  of  the  Presbyterian  Church,  she  was  likely  to  have 
been  interested  in  its  religious  and  charitable  enterprises, 
and  may  have  aided  in  their  support.  In  a  previous  clause 
she  had  remembered  the  local  church,  and  in  the  opinion 
of  the  majority  of  the  members  of  this  court  it  is  to  be 
inferred  therefrom,  and  the  fact  of  her  connection  with 
that  church,  that  she  intended  the  bounty  bestowed  on 
home  and  foreign  missions  to  go  to  the  boards  of  home  and 
foreign  missions  to  whose  maintenance  the  church  con- 
tributed. This  conclusion  is  said  to  have  support  in  the 
authorities.  In  Hinckley  v,  Thatcher,  139  Mass.  477  (1 
N.  E.  840,  62  Am.  Eep.  719),  the  deceased  had  willed  the 
residue  of  his  estate  "equally  to  the  authorized  agents  of 
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the  Home  and  Foreign  Missionary  Societies  to  aid  in 
propagating  the  holy  religion  of  Jesus  Christ,"  and  the 
court  held  that,  in  view  of  his  membership  of  a  Cougre- 
'  gational  church,  and  his  interest  as  manifested  in  the 
American  Board  of  Commissioners  for  Foreign  Missions 
and  Massachusetts  Home  Missionary  Society,  these  were 
intended  by  the  testator.  In  Brewster  v,  McCall's  De- 
visees, 15  Conn.  274,  the  devise'  was  to  the  "Missionary 
Society  for  Foreign  Missions,"  and  the  extrinsic  evidence 
was  held  sufficient  to  identify,  from  this  description,  the 
'^American  Board  of  Commissioners  for  Foreign  Mis- 
sions." See  Kinney  v.  Kinney,  86  Ky.  610  (6  South. 
593) ;  Board  of  Foreign  Missions  of  Presbyterian  Church 
V.  Culp,  151  Pa.  467  (25  Atl.  117).  In  Gilmer  v.  Stone, 
120  U.  S.  586  (7  Sup.  Ct.  689,  30  L.  Ed.  734)  die  gift 
was  of  the  residue  of  the  "estate  to  be  equally  divided  be- 
tween the  board  of  foreign  and  the  board  of  home  mis- 
sions," and  the  court  held  that  evidence  of  testator's  active 
membership  of  the  Presbyterian  Church;  that  collections 
were  annually  taken  for  the  support  of  such  boards  of  the 
Presbyterian  Church,  though  without  designating  the 
church,  and  transmitted  to  such  boards  in  connection  with 
the  preceding  requests  to  the  library  of  the  local  Presby- 
terian Church,  for  the  erection  of  another  church,  and  for 
the  pastor's  salary — sufficiently  identified  the  beneficiaries 
as  the  boards  of  home  and  foreign  missions  of  that  de- 
nomination. 

It  is  to  be  noted  that  in  none  of  these  decisions  were 
the  gifts  directly  to  the  missions,  as  in  this  case,  but  it 
may  be  assumed,  as  is  thought  by  the  majority,  that  testa- 
trix intended  her  bounty  to  be  bestowed  through  the  ordi- 
nary and  usual  channels  of  the  church  provided  for  the 
distribution  of  such  charity,  and  therefor  the  gift  should 
be  construed  as  intended  for  the  boards  of  home  and  for- 
eign missions  of  that  denomination.  See  Domestic  and 
Foreign  Missionary  Society's  Appeal,   30   Pa.   425,     The 
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writer  with  whom  Mr.  Justice  McClain  concurs  is  not 
able  to  go  to  the  extent  here  required  to  sustain  even  a 
charitable  gift,  but  is  of  the  opinion  that  the  will,  when 
considered  in  connection  with  all  the  extrinsic  facts,  fails 
to  identify  the  objects  of  testatrix's  bounty.  There  is  noth- 
ing in  the  record  to  indicate,  save  her  membership  of  the 
local  church,  that  she  was  interested  in  the  missionary 
boards  claiming  the  fund,  or  that  she  had  ever  participated 
actively  in  the  charities  of  her  church.  In  these  respects 
the  case  is  to  be  distinguished  from  those  cited.  More- 
over, as  she  was  not  shown  to  be  interested  in  missions 
generally,  there  s€tems  to  be  no  ground  for  thinking  she 
intended  her  bounty  for  distribution  among  all  the  mis- 
sions of  the  church  rather  than  to  some  particular  ones  out 
of  the  innumerable  enterprises  of  the  kind  in  the*  differ- 
ent parts  of  the  world.  Nor  do  I  think  mere  membership 
of  a  church  enough  without  more  to  indicate  that  the  de- 
sign was  to  give  to  the  missions  of  that  denomination 
rather  than  to  those  of  some  other  church  or  to  the  mis- 
sions of  all  churches.  In  other  words,  it  seems  to  me 
to  be  merely  a  matter  of  conjecture  what  she  intended, 
and  that  the  court,  under  the  guise  of  a  liberal  construc- 
tion, is  not  expounding  and  enforcing,  but  really  making 
a  new  will.  The  precise  question  was  before  the  Supreme 
Court  of  North  Carolina  in  Bridges  v,  Pleasants,  39  N. 
C.  26  (44  Am.  Dec.  94)  where  certain  bequests  were  to 
be  applied  to  foreign  and  home  missions.  In  deciding  the 
beneficiaries  too  uncertain  the  court  said:  *^It  is  impos- 
sible from  anything  appearing  in  the  will  to  conjecture 
how,  by  whom,  or  in  whose  favor  these  sums  of  money 
were  to  be  administered;  what  kind  of  'foreign  missions,' 
whether  diplomatic  or  religious,  or  if  the  latter,  of  what 
sect  or  what  country  no  man  can  say.  So  likewise  of 
*home  missions.^  The  distinction  between  a  gift  direct  to 
charity  not  a  trust,  and  one  to  a  trustee  to  be  by  him  ap- 
plied to  a  charity,  should  not  be  lost  sight  of.  In  the 
Vol.  141  Ia.— ^ 
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former  the  court  turns  over  the  fund  to  the  charity  as 
a  ministerial  act,  and  the  objects  of  the  bounty  must  be 
sufficiently  certain  to  enable  it  to  ascertain  who  are  in- 
tended. In  the  latter  the  trustee  is  endowed  with  the 
power  of  selecting  such  objects,  precisely  as  the  testator 
might  have  done.  In  my  opinion  this  was  a  direct  gift, 
and  the  beneficiaries  so  uncertain  as  to  render  the,  bequest 
void.  However,  the  majority  think  otherwise,  and  neces- 
sarily I  yield,  though  not  with  reluctance,  for,  as  once 
remarked  by  Chief  Justice  Wilmot  in  applying  the  doc- 
trine of  cy  pres,  *one  kind  of  charity  will  embalm  tes- 
tatrix^s  memory  as  well  as  another.' '' 

It  follows  that  the  clause  of  the  will  assailed  is  ad- 
judged valid,  and  the  judgment  of  the  district  court  re- 
versed. 


Olive  M.   Johnston  v.   Cedar  Rapids  &  Marion  City 
Railway  Company,  Appellant. 

Personal  injury:  declarations  of  present  pain:  evidence.  Declara- 
i  tions  of  present  pain  by  a  plaintiff  in  a  personal  injury  action  arc 
admissible  as  tending  to  prove  the  existence  of  such  pain ;  and  an 
objection  that  the  same  are  incompetent,  irrelevant  and  immaterial 
does  not  comprehend  an  objection  that  the  same  were  made  as 
self-serving  declarations. 

Admission  of  evidence:  harmless  error.    Error  in  striking  evidence 

2  which  is  afterwards  received  more  in  detail  is  harmless. 

Same:  opinion  evidence.    Where  a  witness  had  already  stated  that  he 

3  did  not  think  plaintiff  as  badly  injured  as  she  testified,  refusal 
to  permit  him  to  further  explain  how  she  might  unconsciously 
have  testified  falsely  as  to  the  extent  of  pain  suffered  from  an 
injury  was  not  erroneous ;  especially  as  the  witness  had  not  shown 
any  knowledge  on  the  subject  inquired  about. 

Appeal:    questions    not    raised    below:    review.     Where    the   trial 

4  court's  attention  was  not  called  to  the  failure  of  plaintiff,  in  a 
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personal  injury  action  to  establish  his  freedom  from  contribu- 
tory negligence,  except  by  a  general  statement  that  the  verdict 
was  contrary  to  the  evidence,  the  subject  will  not  be  reviewed  on 
appeal. 

Negligence:  instructions.    Where  the  court  specifically  told  the  jury 

5  what  constituted  negligence  on  the  part  of  defendants,  another 
general  instruction  to  be  read  in  connection  therewith,  that  it  was 
necessary  for  plaintiff  to  show  that  defendant  was  guilty  of  neg- 
ligence causing  the  injury,  did  not  authorize  a  finding  of  negli- 
gence regardless  of  the  issues  pleaded. 

Same.    Where  the  negligence  charged  was  in  failing  to  keep  the  steps 

6  of  a  street  car  free  from  snow  and  ice,  and  the  failure  of  the 
conductor  to  assist  plaintiff  in  alighting,  an  instruction  that  evi- 
dence of  the  dangerous  condition  of  the  steps  would  show  a  duty 
on  the  part  of  the  conductor  to  render  such  assistance  was  proper. 

Instruction:  limitation  of  jury  to  evidence  and  instructions.    A 

7  direction  to  the  jury  to  arrive  at  its  verdict  solely  from  the  evi- 
dence and  instructions  of  the  court  is  not  objectionable  as  pre- 
cluding consideration  of  the  arguments  of  counsel. 

Carriers  of  passengers:  degree  of  care.    A  carrier  of  passengers  is 

8  bound  to  exercise  the  highest  degree  of  care  reasonably  consistent 
with  the  practicable  conduct  of  its  business. 


Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  James 
H.  EoTHEocK,  Judge. 

Tuesday,  Januaky  26,  1909. 

Action  to  recover  damages  for  per9onal  injuries  al- 
lied to  have  been  received  by  plaintiff  as  a  passenger 
wbile  alighting  from  defendant's  street  car,  due  to  the  neg- 
ligence of  defendant's  employees.  There  was  a  verdict  for 
plaintiff  in  the  sura  of  $687.50,  and  from  judgment  there- 
on the  defendant  appeals. — Affirmed. 

William  O.  Clark  and  W.  E.  Steele,  for  appellant. 

Bichel,  Crocker  &  Tourtellot,  for   appellee. 
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MoCiAiN;  J. — ^The  evidence  tended  to  show  that 
plaintiff,  a  passenger  on  a  street  ear  operated  by  defendant, 
while  attempting  to  alight  therefrom,  slipped  on  the  steps, 
by  reason  of  snow  and  ice  accumulated  there,  and  fell  to 
the  pavement,  sustaining  a  concussion  of  the  spine  for 
which  damages  were  allowed  by  the  jury. 

I.  Several  witnessed  called  for  plaintiff  testified, 
over  defendant's  objection  that  the  questions  were  in- 
competent and  immaterial,  that  plaintiff  complained  at 
different  times  after  her  injury  of  pain  in 
juiY:"deciar-     her  back ;   and  the  refusal  of  the  court  to 

ttions  of  •■,•,••  t  •  11 

present  pain:       SUStaiU    the    obiectlOUS    tO    the    QUCStlOnS    call- 
evidence.  .  ,  .  .  .  .  , 

ing  for  this  testimony  is  assigned  as  error. 
That  statements  of  present  pain  may  be  shown  as  tending 
to  prove  the  existence  of  such  pain  is  too  well  settled  in 
this  State  to  be  now  subject  to  further  argument  Keyes 
V.  Cedar  Falls,  107  Iowa,  609;  Rupp  v.  Howard,  114 
Iowa,  66;  Buce  v.  Eldon,  122  Iowa,  &2;  Pattan  v.  San- 
horn,  133  Iowa,  660.  Counsel  for  appellant  insist  that 
this  general  exception  to  the  rule  of  evidence,  which  ex- 
cludes proof  of  a  party's  declarations  in  his  own  favor, 
should  be  restricted  to  this  extent  at  least,  that  such 
declarations  made  in  contemplation  of  the  institution  of 
an  action  to  recover  damages,  or  after  such  action  has 
been  commenced,  should  not  be  admissible;  but  he  raised 
no  such  question  in  the  trial  court.  Some  of  the  declara- 
tions to  which  witnesses  testified  were  made  soon  after  die 
injury,  and  before  any  suit  was  in  contemplation,  so  far 
as  appears  from  the  record,  and  no  distinction  in  de- 
fendant's objections  was  made  between  questions  relating 
to  these  declarations  and  others  calling  for  declarations  and 
expressions  of  pain  down  to  the  time  of  trial.  At  no  point 
in  the  record  is  it  made  to  appear  that  counsel  for  defend- 
ant insisted  upon  the  distinction  which  they  now  contend 
for.  The  trial  judge  was  justified  in  assuming  that  coun- 
sel were  insisting  throughout  on  but  one  objection  to  this 
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testimony,  that  it  was  incompetent,  irreletant  and  im* 
material,  for  the  reason  that  pain  and  suffering  of  plain- 
tiff could  not  thus  be  shown.  We  are  not  to  be  imder- 
stood  as  conceding  that  the  distinction,  if  made,  would  have 
been  well  taken.  Ko  such  limitation  as  that  now  urged 
for  appellant  is  suggested  in  any  of  our  cases  on  the  sub- 
ject, and  we  do  not  feel  called  upon,  under  the  record 
presented  by  the  present  case,  to  go  into  an  elaborate  dis- 
cussion of  possible  limitations  on  the  rule.  Under  the  pres- 
ent liberal  application  of  rules  of  evidence,  which  leaves 
considerations  not  necessarily  resulting  in  the  entire  ex- 
clusion of  any  class  of  testimony  to  be  applied  in  es- 
timating its  weight  rather  than  its  admissibility,  the  in- 
clination seems  to  be  not  to  exclude  such  declarations  sim- 
ply on  the  ground  that  they  may  have  been  made  after  the 
idea  of  instituting  suit  has  occurred  to  the  injured  party. 
3  Wigmore  on  Evidence,  section  1721. 

IL     The  answer  of  a  witness  for  defendant  that  the 

tone  of  plaintiff's  language  immediately  after  the  injury 

indicated  to  him  that  she  was  not  hurt  was  stricken  out, 

and  this  ruling  is  assigned  as  error;  but  the 

zvidemck:         witness  immediately  afterwards  was  allowed 

hftrmlcM  error. 

to  make  a  more  definite  answer  to  the  ques- 
tion, .and  the  ruling  was  without  prejudice. 

An  answer,  given  by  a  witness  for  defendant  with 
reference  to  an  examination  of  plaintiff,  tending  to  show 
that  she  was  not  suffering  from  concussion  of  the  spine, 
was  stricken  out  by  the  court,  and  this  ruling  is  relied  on  as 
constituting  error;  but,  after  the  answer  was  thus  stricken, 
the  court  allowed  the  question  to  be  repeated,  and  the 
answer  thereto  was  allowed  to  stand.  As  the  question  was 
in  fact  answered,  and,  so  far  as  the  record  shows,  was  an- 
swered as  fully  as  the  witness  desired  to  answer  it,  and 
practically  in  conformity  to  the  answer  which  was  stricken, 
we  find  no  prejudicial  error  in  the  ruling. 

m.     The  same  witness  was  asked  the  following  ques- 


Digitized  by  LjOOQiC 


118  Johnston  v.  Railway  Co.         [141  Iowa 

tion :  "State  whether  it  is  a  recognized  fact,  a  psycological 
and  professional  fact,  that  suggestions  arising  from  a  de- 
mand for  damages,  in  connection  with  con- 
^*  e^'^c*?"*'**"  sultations  of  one's  lawyers  and  the  prosecu- 
tion of  the  suit,  may  unconsciously  affect  a 
patient  that  is  entirely  well,  so  that  she  may  believe  her- 
self to  be  subject  to  pain  or  ailments— what  is  your  knowl- 
edge on  that  subject  ?"  And  counsel  assign  as  error  the  rul- 
ing of  the  court  in  sustaining  an  objection  to  this  question 
as  calling  for  mere  speculation  on  the  part  of  the  witness. 
As  the  witness  had  already  testified  to  his  belief  that  plain- 
tiff was  not  as  badly  injured  as  she  pretended  to  be,  it 
was  hardly  necessary  to  have  the  witness  explain  how  she 
might  unconsciously  have  made  false  statements  as  to  her 
pain.  However,  as  the  witness  had  not  te3tified  as  to  any 
knowledge  with  reference  to  the  psycological  fact  of  the 
tendency  of  a  lawsuit  upon  the  state  of  a  claimant's  mind 
with  reference  to  her  ability  to  tell  the  truth,  and  as 
counsel  did  not  state  what  he  proposed  to  show  in  this  re- 
spect by  the  witness,  we  think  there  was  no  prejudicial 
errdr  in  refusing  to  allow  the  witness  to  answer.  But  the 
whole  matter  of  inquiry  related  to  the  credibility  and 
weight  of  the  declarations  as  evidence,  and  was  not  to  be 
determined   by   expert   witnesses. 

IV.     While  it  is  said  in  argument  that  plaintiff  was 
guilty    of    such    contributory    negligence    on    her    part,    in 
attempting  to  leave  the  car  by  way  of  the  platform   and 
Appeal-  stcps    which    Were    covcrcd    with    snow    and 

raSd°bciow:     ^^®>  there  is  no  assignment  of  error  relating 
review.  ^^   ^.j^^   question    of   contributory   negligence. 

The  subject  is  not  referred  to  in  the  motion  for  new  trial, 
save  in  the  general  statement  that  the  verdict  is  contrary 
to  the  evidence.  As  the  court's  attention  was  not  therefore 
specifically  called  to  any  failure  of  plaintiff  to  establish 
her  freedom  from  contributory  negligence,  it  is  not  neces- 
sary that  the  assignment  be  further  considered. 
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V.  The  allegations  of  negligence  were  that  defendant 
negligently  and  carelessly  permitted  snow  and  ice  to  ac- 
cnmulate  upon  the  steps  of  the  car  in  which  plaintiff  was 
s.  Nicligehce:      transported  as  a  passenger,  and  that  the  em- 

iiwtruction*.  pjoyees  of  the  defendant  failed  and  neglected 
to  assist  plaintiff  in  alighting  from  the  car.  In  stating  the 
issues  to  the  jury  the  court  said  that,  to  entitle  her  to  re- 
cover, plaintiff  must  establish  two  ultimate  facts:  First, 
that  the  employees  of  the  defendant,  or  some  of  them, 
were  guilty  of  negligence  which  caused  the  accident;  and, 
second,  that  plaintiff  herself  was  not  guilty  of  any  negli- 
gence in  any  manner  contributing  to  the  accident  It  is 
said  by  counsel  that  the  jury  was  thus  given  a  roving  com- 
mission to  find  negligence  on  the  part  of  the  defendant, 
whether  within  the  allegations  of  the  petition  or  not.  But 
the  court  did,  in  subsequent  instructions,  specifically  state 
what  omissions  on  the  part  of  defendant's  employees  would 
constitute  negligence  entitling  plaintiff  to  recover,  and  ap- 
pellant has  no  ground  of  complaint  in  this  respect-  The 
instruction  complained  of  was  plainly  a  part  of  the  state- 
ment of  the  general  issue,  and  was  to  be  read  by  the  jury 
in  connection  with  the  other  specific  instructions  in  ascer- 
taining what  it  was  necessary  for  plaintiff  to  establish  in 
order  to  entitle  her  to  recover.  There  is  not  the  slightest 
suggestion  in  the  record  anywhere  that  any  other  negli- 
gence than  that  specifically  charged  in  the  petition  was  even 
hinted  at  in  the  testimony,  and  the  jury  could  not  have 
been  misled. 

VI.  An  instruction  in  relation  to  the  question 
whether  it  was  the  duty  of  defendant's  conductor  in  charge 
of  the  car  to  assist  plaintiff  in  alighting,  in  view  of  the 

dangerous    condition    of   the    steps,    is    com- 
plained  of,   but  we   are   unable  to   see   any 
ground  of  objection.     It  is  plain  that  the  same  facts  which 
tended  to  show  negligence  in  not  having  the  car  steps  in 
a  safe  condition  for  plaintiff  to  alight  might  also  show  a 
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duty  on  the  part  of  the  conductor  aware  of  such  dangerous 
condition  to  assist  plaintiff  in  alighting;  and,  as  we  under- 
stand the  instruction,  this  is  what  the  court  told  the  jury- 
in  apt  terms.  We  can  not  see  how  there  was  any  error  in 
the  instruction. 

VIL     The  court  instructed  the  jury  to  arrive  at  its 

verdict  "solely  upon  the  evidence  that  was  introduced  upon 

the  trial,  being  governed  by  the  instructions  of  the  court," 

and  to  permit  nothing  else  to   influence  or 

limitation  of     prejudice  its  action.     The  complaint  made  of 

jury  to  evi-  ,  ,         .  .  .  ,  •  ■.     j  ■• 

deuce  and         this    lustruction    IS    that    it    prccludes    the 

instnactions.  *- 

jury  from  giving  any  attention  to  arguments 
of  counsel.  It  is  certainly  not  open  to  this  objection. 
Arguments  of  counsel  should  not  urge  upon  the  attention 
of  the  jury  any  facts  not  appearing  in  evidence,  nor  any 
rules  of  law  not  applicable  thereto,  and  we  fail  to  see  how 
the  instruction  precludes  the  jury  from  giving  due  con- 
sideration to  such  legitimate  arguments  as  counsel  may 
have  made.  We  think  the  objection  to  be  wholly  without 
plausible  weight. 

VIII.     Counsel  for  appellant  submitted  instructions  in 
which  the  degree  of  care  required  to  be  exercised  by  de- 
fendant in  keeping  Jts  car  steps  and  platform  in  reasonably 
safe    condition    for    passengers    to    enter    or 
passengers:       Icavc  the  car  was  stated  to  be  that  of  or- 

decree  of  care.  i  i  • 

dmary  care,  but  these  instructions  were  er- 
roneous, and  properly  refused.  The  carrier  of  passengers 
is  bound  to  exercise  the  highest  degree  of  care,  reasonably 
consistent  with  the  practicable  conduct  of  its  business,  to 
prevent  injury  to  one  who  is  being  transported  as  a  pas- 
senger, and  this  care  extends  to  the  facilities  for  alighting 
from  a  street  car.  Root  v.  Des  Moines  City  R.  Co.,  113 
Iowa,  675;  Hutcheis  v.  Cedar  Rapids  &  M.  C.  R.  Co., 
128  Iowa,  279,  283;  McOovem  v.  Interurhan  R.  Co.,  136 
Iowa,  18.  The  case  of  Hiutt  v.  Des  Moines,  N.  &  W.  R. 
Co.,   06   Iowa,   169,   relied  upon  by  appellant,   is  not   in 
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point,  for  it  has  reference  to  the  station  platform,  and  not 
the  platform  of  the  car. 

Finding   no    error   in    the   record,    the    judgment    is 
affirmed. 


WisECABVER  &  Stone,  Appellee,  v.  The  Chicago,  Boce: 
IsLAin>  &  Pacific  Railway  Company,  Appellant. 

Railroads:  shipment  of  live  stock:  delay:  damages:  evidence:  in- 

1  STRUCTioNS.  Instructions  must  be  read  with  respect  to  the  testi- 
mony and  not  with  reference  to  an  abstract  'proposition.  In  the 
instant  case,  involving  a  claim  of  damages  for  delay  in  the  ship- 
ment of  stock,  the  evidence  showed  that  delivery  to  the  connecting 
carrier  could  only  be  effected  by  presentation  of  the  bill  of  lading, 
and  that  the  same  was  presented  to  a  transfer  company  recog- 
nized as  the  agent  of  the  connecting  line,  which  unloaded,  watered 
and  fed  the  stock,  a  customary  duty  of  the  initial  company,  caus- 
ing delay  in  shipment.  No  negligence  was  charged  against  the 
connecting  carrier  but  the  case  turned  on  the  sufficiency  of  the 
evidence  to  show  proper  and  timely  delivery  to  the  transfer  com- 
pany. Held,  that  instructions  charging  that  to  constitute  delivery 
the  stock  must  have  passed  to  the  control  of  the  connecting  line 
and  that  so  long  as  any  act  remained  to  be  performed  by  the 
initial  carrier  there  was  not  a  complete  delivery,  and  that  the 
court  assumed  that  the  initial  company  could  not  escape  liability 
without  showing  timely  delivery  to  the  connecting  line,  and  over- 
looked the  fact  that  it  was  not  responsible  for  the  acts  of  the  trans- 
fer company,  were  not  prejudicial  but  fairly  presented  defendants 
case  as  disclosed  by  the  evidence. 

Same:  duty  to  feed  and  water  stock.    In  the  absence  of  a  custom  it 

2  is  the  duty  of  the  carrier  of  live  stock  last  receiving  the  same 
for  through  shipment  during  the  twenty-eight  hour  period,  to  feed 
and  water  the  same  as  required  by  statute;  but  where  it  has  be- 
come the  established  custom  for  the  initial  carrier  to  perform  this 
duty  before  delivering  the  stock  to  the  connecting  line,  it  is  charge- 
able with  any  damages,  the  result  of  delay,  by  neglect  or  failure 
to  do  so. 

Same:  contract  limitation  of  carriers  ti ability.     A  contract  for 

3  the  shipment  of  live  stock  which  provides  that  the  same  it  not  to 
be  transported  or  delivered  at  the  destination  within  any  specified 
time,  nor  in  time  for  any  market;  that  the  shipper  shall  assume 
the  risk  of  care  and  the  expense  of  feeding  and  watering  at  all 
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times  and  places;  and  shall  load  and  unload  the  same  at  his  own 
expense  is  invalid,  and  will  not  relieve  the  carrier  from  damages 
for  the  negligent  delay  in  shipment. 

Carriers  of  live  stock:  liabiuty  for  injury.    A  carrier  of  live  stock 

4  whose  negligent  delay  in  transportation  causes  or  contributes  to 
injury  of  the  stock,  even  though  this  does  not  develop  until  after 
it  has  delivered  the  same  to  a  connecting  carrier,  is  liable  for  the 
injury. 

Same:  damages:  instruction.    A  carrier  of  live  stock  is  liable  for  all 

5  damages  which  naturally  and  proximately  result  from  its  failure 
to  perform  its  duty,  whether  apprehended  by  it  or  not. 

Appeal  from  Jefferson  District  Court. — Hon.  D.  M. 
Andekson,  Judge. 

Tuesday,  Februaby  9,  1909. 

Action  to  recover  damages  for  negligent  delay  in  the 
transportation  of  a  carload  of  horses,  resulting  in  injury 
to  the  plaintiffs  as  owners  by  reason  of  the  depreciation 
in  value  and  loss  of  market  There  was  a  verdict  for  the 
plaintiff,  and  from  the  judgment  thereon  defendant  ap- 
peals.— Affirmed, 

Leggett  &  McKem^y,  Carroll  Wright  and  J.  L.  Par- 
risk,  for  appellant. 

jB.  J.  Wilson  and  E.  R.  Smith,  for  appellee. 

Deemer,  J. — The  written  contract  between  plaintiffs 
and  the  defendant  for  the  transportation  of  a  carload  of 
horses  belonging  to  plaintiffs  from  Winterset  to  Des 
Moines,  destined  for  East  St.  Louis,  provided  that  the 
liability  of  the  defendant  company  should  terminate  upon 
delivery  by  it  of  said  car  to  its  connecting  carrier.  Ko 
connecting  carrier  was  named  in  the  contract,  but  the 
car  was  described  as  "consigned  to  John  S.  Bratton,  care 
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of  Wabash  Railway,  National  Stockyards,  East  St.  Louis, 
Illinois."  Plaintiffs  seem  to  have  understood  that  the  car 
would  be  forwarded  from  Des  Moines  to  East  St.  Louis 
over  the  Wabash  Railway.  But  as  the  defendant  com- 
pany and  the  Wabash  Company  had  no  connecting  track 
in  Des  Moines,  the  car  was  delivered  by  the  defendant 
upon  the  usual  track  of  the  Des  Moines  Union  Railway 
Company,  a  common  carrier  of  freight  having  connections 
both  with  the  defendant  company  and  the  Wabash  Com- 
pany, thus  forming  a  connecting  link  in  the  line  of  trans- 
portation from  Winterset  to  St.  Louis.  If  any  negligent 
delay  occurred  in  the  transportation  by  the  defendant  com- 
pany, it  consisted  in  failure  to  put  the  car  into  the  full 
control  of  the  Des  Moines  Union  Company  with  sufficient 
diligence;  and  with  reference  to  such  charge  of  negligent 
delay,  the  undisputed  facts  as  disclosed  by  the  record  are 
that  the  car  left  Winterset  about  2.  o'clock  p.  m.  of  the 
day  th|^  horses  were  received,  and  the  agent  of  the  Rock 
Island  Company  said  there  was  a  Wabash  train  leaving  Des 
Moines  at  about  9  or  9:30  o'clock  the  next  morning.  The 
usual  time  consumed  in  making  a  shipment  from  Winter- 
set  via  Des  Moines  over  the  Rock  Island  and  Wabash  to 
East  St.  Louis  was  something  over  thirty  hours.  The  car 
reached  Des  Moines  about  7:30  p.  m.  November  27th,  and 
as  soon  as  it  could  be  switched,  was  placed  upon  what  was 
known  as  the  Des  Moines  Union  Transfer,  a  track  be- 
longing to,  or  at  least  used  jointly  by  the  Rock  Island,  the 
Des  Moines  Union,  and  Great  Western  Railway  Com- 
panies. It  is  claimed  that  this  was  for  the  purpose  of  hav- 
ing the  Des  Moines  Union  take  and  switch  it  over  to  the 
Wabash  tracks,  that  it  might  be  received  by  the  latter 
company.  This  switching  to  the  transfer  tracks  was  ac- 
complished at  about  8:50  or  9  o'clock  in  the  evening,  and 
when  it  had  been  accomplished,  the  Rock  Island  yard  clerk 
called  up  the  Des  Moines  Union  office  by  telephone,  and 
asked  for  the  yardmaster.     Being  informed  that  he  was 
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out,  he  asked  the  operator  if  he  would  tell  the  yardmaster 
that  the  car  was  on  the  transfer,  which  the  operator 
promised  to  do.  This  yard  clerk  gave  no  other  notice,  gave 
no  one  the  bill  of  lading  that  evening,  but  left  it  in  the 
Kock  Island  freight  office  in  Des  Moines.  His  telephone 
communication  was  with  the  operator  in  the  office  of  the 
yardmaster  of  the  Des  Moines  Union  Railroad  Company. 
The  duties  of  the  operator  are  not  shown,  except  as  here- 
inafter stated;  but  it  does  appear  that  one  Wilson  was  the 
local  freight  agent  in  Des  Moines  of  the  Des  Moines 
Union,  the  Wabash,  and  the  Milwaukee  Railway  Com- 
panies. His  hours  were  from  7 :30  a.  m.  to  6  p.  m.  There 
were  two  yardmasters  who  had  charge  of  this  track,  owned 
or  used  jointly  by  the  companies  mentioned;  one  in  the 
daytime  and  the  other  at  night.  The  freight  agent  had  no 
knowledge  of  the  car  being  on  the  transfer  track  until  9 :25 
in  the  morning  of  November  28th,  when  the  bill  of  lad- 
ing was  delivered  to  him  by  the  Rock  Island  Company. 
It  does  not  appear  that  the  yardmaster  had  an^  knowledge 
thereof  until  about  that  time,  although  the  operator  in  the 
yardmaster's  office,  whoever  he  may  have  been,  had  knowl- 
edge of  the  presence  of  the  car  the  night  before. 

When  Wilson,  the  local  freight  agent  of  the  Des 
Moines  and  the  Wabash  Companies,  received  the  bill  of 
lading  from  the  Rock  Island  Company  the  morning  of 
the  28th,  he  discovered  that  the  horses  had  been  loaded 
the  previous  afternoon,  had  not  been  unloaded,  fed  or  wat- 
ered, and  had  already  been  upon  the  road  something  like 
nineteen  hours.  We  now  quote  Wilson's  testimony  regard- 
ing the  disposition  of  the  car : 

The  bill  showed  that  the  car  of  horses  had  been  on  the 
cars  somewhere  about  nineteen  hours.  It  was  immediately 
delivered  to  the  Agar  Packing  Company  to  be  fed  and 
rested.  I  ordered  the  horses  fed  and  watered  and  rested 
by  the  Agar  Company  stockyards  people,  which  was  done, 
and  the  horses  reloaded  in  the  same  car  on  the  morning  of 
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November  29th,  at  9  a.  m.  The  first  train  that  left  Des 
Moines  on  the  Wabash  after  the  receipt  of  the  billing  from 
the  Chicago,  Bock  Island  &  Pacific  Railway  Company  cov- 
ering this  car  was  at  10  a.  ul  November  28th.  The  reason 
we  did  not  send  the  car  out  on  the  Wabash  on  the  morning 
of  the  28th  was  that  they  had  already  been  on  the  car 
about  nineteen  hours,  and  we  didn't  have  sufficient  time  to . 
get  the  shipment  to  its  destination,  or  to  the  next  feed- 
ing station,  until  the  twenty-eight-hour  limit  was  up,  and 
I  thought  it  was  advisable  to  hold  them  and  give  the  neces- 
sary feed  and  rest  until  the  next  day.  .  •  •  The  next 
morning,  when  I  got  the  bill,  I  had  the  horses  taken  out 
and  unloaded.  There  was  no  reason  why  I  could  not  have 
put  them  in  the  train,  only  I  wanted  to  feed  them.  Ac- 
cording to  my  information  they  had  at  that  time  been  in 
the  car  from  2  o'clock  the  day  before.  I  don't  know  how 
long  they  had  been  on  our  tracks.  I  fed  them,  and  had 
them  rested,  and  then  started  them  to  St  Louis.  We  had 
only  one  through  train  over  the  road  each  day.  There 
was  no  other  train  that  day  by  which  they  could  have  been 
forwarded  to  St  Louis.  The  first  I  knew  of  this  was  when 
I  got  the  waybill  at  9 :2.5  in  the  morning. 

The  horses  were  sent  out  on  the  morning  of  Novem- 
ber 29th  upon  the  first  train  upon  which  they  could  be 
sent  after  being  unloaded,  fed  and  watered,  and  by  reason 
of  the  delay  in  Dea  Moines  the  injury  occurred.  As  is 
well  known,  the  law  requires  that  stock  shall  not  remain 
more  than  twenty-eight  hours  without  being  unloaded, 
fed,  and  watered,  and  it  is  manifest  that  this  was  required 
at  some  place  along  the  line  of  shipment.  The  usual  run- 
ning time  between  Des  Moines  and  St  Louis  over  the 
Wabash  is  eighteen  hours.  It  is  apparent  then  that  the 
horses  had  to  be  unloaded,  fed  and  watered  at  some  time 
during  their  transportation.  It  is  claimed  by  plaintiff  that 
according  to  a  long-existing  custom  this  duty  devolved  upon 
the  Rock  Island  Company,  and  that  by  reason  of  the  law 
and  of  a  prevailing  custom,  defendant's  responsibility  did 
not   cease   until   it  had   unloaded,    fed    and   watered   the 
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stock,  and  turned  over  the  bill  of  lading  or  waybill  for  the 
stock  to  Wilson,  who  was  the  local  joint  freight  agent  of 
the  Des  Moines  Union  and  the  Wabash  Companies,  while 
on  the  other  hand,  defendant  contended  that  its  responsi- 
bility ceased  when  it  set  the  car  in  upon  the  transfer  track, 
and  notified  the  agent  of  the  Des  Moines  Union  of  the 
presence  of  the  car  upon  the  transfer  track. 

We  now  quote  all  the  testimony  on  either  side  with 
reference  to  this  matter.  Wilson,  the  joint  agent  testified 
as  follows: 

Q.  You  may  state,  Mr.  Wilson,  how  a  carload  of 
horses  shipped  from  the  initial  point,  say  Winterset,  over 
the  Rock  Island  Road  to  Des  Moines,  and  to  be  there 
transferred  to  the  Wabash  for  transportation  to  St  Ix>uis 
over  the  Wabash  Line,  you  iHay  state  what  the  ordinary 
and  customary  manner  of  delivery  to  the  W^abash  Road 
is  in  Des  Moines,  if  you  know  ?  A.  The  usual  custom  is 
that  when  a  car  of  horses  is  received  from  connecting 
lines  of  the  Rock  Island  en  route  for  shipment  to  St.  I-.ouis 
via  Des  Moines  and  the  Wabash  Railroad,  if  they  are  to 
be  fed  at  Des  Moines,  the  line  bringing  them  into  Des 
Moines  delivers  them  to  the  Agar  stockyards  soon  after 
they  arrive  in  Des  Moines,  and  then  immediately  delivers 
the  bill  covering  that  shipment  to  the  Des  Moines  Union 
freight  office,  and  then  the  Des  Moines  Union  sends  a 
switch  engine  over  to  the  Agar  stockyards,  and  as  soon  as 
the  stock  is  fed  and  rested,  gets  them  on  the  first  Wabash 
train  that  goes  out  for  St.  Louis.  Q.  Has  that  been  cus- 
tomary during  the  four  years  of  your  agency  and  control 
of  the  Des  Moines  Union?  A.  It  ha3  been  the  custom  for 
the  last  four  or  five  years.  I  remember  the  carload  of 
horses  in  question.  It  was  delivered  on  the  connecting 
track  between  the  Des  Moines  Union  and  Rock  Island. 
Q.  Why  didn't  you  move  that  car?  A.  We  moved  it 
as  soon  as  we  received  the  bill.  I  received  the  waybill  Cov- 
ering this  car  of  horses  about  9:25  a.  m.,  November  28, 
1905,  from  the  Chicago,  Rock  Island  &  Pacific.  We  then 
had  the  car  of  horses  in  our  possession.  Q.  Do  you  feed 
stock  at  all  shipped  from  Des  Moines  to  St.  Louis  in  or- 
dinary reasonable  transportation?    A.    No,  sir;  we  do  not 


Digitized  by  LjOOQiC 


Feb.  1909]      Wisecarver  v.   Railway  Co.  127 

Q.  When  would  this  car  pass  to  the  Des  Moines  Union? 
A.  Whenever  we  get  the  bill  covering  the  shipment,  we 
would  handle  it  then.  Q.  Does  the  Des  Moines  Union 
ever  handle  a  car  until  the  bill  of  lading  is  handed  to  you, 
or  handle  a  car  until  the  bill  of  lading  between  the  Des 
Moines  Union  or  any  other  road,  and  especially  this  de- 
fendant? A.  Not  through  cars.  Q.  When  a  car  comes 
in  over  the  Rock  Island  for  transportation  to  St.  Louis, 
what  is  the  first  thing  that  is  done  with  the  car,  and  by 
whom,  according  to  the  customary  manner  of  handling 
freight  there  in  Des  Moines?  A.  The  line  on  which  the 
car  arrives  in  Des  Moines.  It  is  the  custom  for  them  to 
deliver  it  to  the  connecting  track  for  the  Des  Moines  Un- 
ion, and  then  the  Des  Moines  Union,  after  they  have  the 
bill  for  it  from  that  road,  the  Des  Moines  Union  sends 
their  engine  up  to  the  connecting  track,  and  gets  the  car 
and  puts  it  in  position  to  be  forwarded.  Q.  I  will  ask 
you  to  state  when  a  delivery  is  made  of  an  incoming  car 
in  Des  Moines  to  go  out  over  a  forwarding  line,  where  is 
the  feeding,  if  any,  done,  and  by  whom  is  it  done,  and 
does  it  precede  the  bill  of  lading?  A.  The  line  bringing 
the  car  into  Des  Moines  would  arrange  for  the  feeding 
with  the  stockyards,  or  somebody  else,  and  then  the  receiv- 
ing line  of  road  would  go  out  there  and  get  the  car  from 
where  it  was  fed,  if  it  was  the  stockyards,  and  forward  it 
Q.  Are  these  stockyards  maintained  in  Des  Moines?  A. 
Yes,  sir.  Q.  Where  all  these  railroads  have  an  oppor- 
tunity to  feed  before  delivering  to  the  Des  Moines  Union? 
A.  The  stockyards  are  maintained  and  feed  all  the  lines 
that  reach  them,  and  the  Rock  Island  reaches  them.  Q. 
Have  you  ever  handled  a  carload  of  horses  where  the  horses 
have  not  been  previously  fed  by  the  line  bringing  them 
into  the  city  before  they  had  been  delivered  to  you,  and 
before  the  waybill  had  been  delivered  to  you?  A.  No, 
sir.  Q.  And  is  the  instance  of  this  car  the  first  that 
you  have  known  where  the  feeding  was  not  done  before  the 
bringing  and  delivering  of  the  waybill  to  you?  A.  It  is 
the  only  case  that  I  recall.  The  waybill  was  delivered  to 
me  at  9:25,  November  28th.  Q.  Then  was  when  you 
took  control  of  the  car?  A.  At  9:25  a.  m.  There  was 
a  freight  departed  at  10  a.  m.  It  is  the  custom  when  a 
car  is  delivered  to  us  and  a  waybill,  to  give  a  receipt  for 
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the  waybill.  C^.  Did  you  execute  to  the  Rock  Island 
Company,  on  the  morning  of  the  28th,  a  receipt  for  this 
waybill?  A.  I  don't  know  that  I  personally  gave  a  re- 
ceipt There  was  one  given.  I  saw  it.  During  the  four 
years  I  have  been  connected  with  the  company  there  has 
never  been  any  specified  delivery  recognized  by  the  Des 
Moines  Union  except  the  delivery  of  the  waybill.  .  .  . 
I  don't  know  what  time  that  car  came  onto  our  tracks  or 
into  our  possession.  I  know  that  my  office  was  not  notified 
until  we  got  the  bill  of  lading,  but  I  was  not  there.  I 
simply  know  that  I  have  no  record  of  it*  Of  course  I 
could  not  say  positively  whether  they  were  notified  or  not 
I  don't  know  when  they  were  put  in  our  possession.  Q. 
When  does  the  Union  attach  its  engine  and  enter  upon 
the  delivery  of  a  car?  A.  A  car  is  consigned  over,  as 
this  car  was,  \i^hen  we  get  the  waybilL  Q.  When  do  you 
first,  if  ever,  take  control  of  a  car?  A.  When  we  get  the 
billing.  Q.  Now,  Mr.  Wilson,  when  the  Rock  Island 
brought  that  car  from  Winterset  into  Des  Moines,  whose 
duty  was  it  to  take  that  car  to  the  stockyards  and  have 
them  fed?  A.  It  is  the  Rock  Island's  duty.  Q.  And 
when  the  bill  of  lading  was  delivered  to  you  at  9:25  the 
next  morning,  where,  in  the  ordinary  or  customary  de- 
livery or  taking  charge  of  the  car,  would  you  have  found 
it?  A.  At  the  Agar  Packing  Company's  stockyards.  Q. 
And  that  is  "where  you  would  have  taken  control  of  the 
car  first  for  the  transfer  to  the  Wabash  ?  A.  Yes,  sir. 
Q.  Now,  Mr.  Wilson,  I  want  to  ask  you  if  anybody  about 
your  office  has  authority  to  accept  any  other  kind  of  de- 
livery than  the  delivery  to  which  you  have  testified  to 
here  in  our  presence,  in  your  absence?  A.  No,  sir.  Q. 
Now  you  say  tliat  in  your  judgment  it  was  a  wise  and 
proper  thing  to  do  when  you  first  got  control  of  that  car 
the  next  morning  by  delivery  of  the  waybill — in  your  judg- 
ment it  was  the  proper  thing  to  feed  and  rest  the  animals  ? 
Now  you  may  state  to  the  jury  what  was  best  in  your  judg- 
ment. A.  According  to  law,  as  I  understand  it,  it  is  a 
violation  of  the  law  to  keep  animals  or  horses  inclosed  in 
a  car  a  longer  period  without  feed. 

Defendant's  evidence  in  respect  to  this  matter  was  as 
follows:     Nesbit,  who  was  its  yard  clerk  at  the  time  in 
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question,  testified  as  follows  with   reference  to  the  deliv- 
ery: 

• 

I  remember  handling  a  car  of  horses  that  came  into 
the  Kock  Island  yards  on  the  Rock  Island  train  from  Win- 
terset  in  iiovember,  1905.  The  car  came  in  at  7:30  in 
the  evening.  Each  car  is  handled  with  a  waybill,  which 
the  conductor  brings,  and  from  the  waybill  the  switching 
list  is  made  up,  and  from  that  you  know  where  the  car  is 
going.  This  car  came  in,  and  I  took  and  marked  on 
the  side  of  the  car  so  the  switchman  could  switch  it*  I 
marked  it,  *For  St  Louis  by  the  Wabash.'  It  was  an 
open  stock  car,  and  you  should  see  that  horses  were  in  it 
The  car  was  taken  and  placed  on  the  Des  Moines  Union 
Transfer,  so  that  the  Des  Moines  Union  could  get  this 
car  and  deliver  it  to  the  Wabash.  I  notified  the  operator 
at  the  Des  Moines  Union,  and  wrote  it  down  in  the  book  at 
9  p.  m.  I  notified  him  by  telephone.  I  first  asked  for 
the  yardmaster,  and  he  said  he  wasn't  in,  and  I  asked 
the  operator  if  he  would  tell  him  [the  yardmaster]  that 
this  car  was  on  the  transfer,  and  he  said,  'Yes,  sir,'  and 
I  said  ^\11  right'  I  told  him  it  was  a  car  of  horses, 
and  had  been  placed  on  the  transfer,  and  where  it  was 
going.  I  told  him  it  was  a  car  of  horses  for  St.  Louis  by 
the  Wabash.  Exhibit  I)  is  the  record  kept  by  me  in  my 
official  capacity  in  the  employ  there  for  the  Rock  Island. 
The  record  was  made  at  the  time.  The  record  I  made  of 
this  particular  car  of  horses  which  came  in  from  Winterset 
on  November  25,  1905,  was  'SWS  1801,  horses  from  Win- 
terset for  East  St  Louis.'  This  is  the  way  we  always  han- 
dled transfers  of  this  kind  during  the  two  years  or  more  I 
was  in  the  employ  of  that  company.  This  record  as  to  the 
number  of  the  car  was  made  from  the  switching  list  of 
the  conductor  and  the  waybill.  This  is  the  manner  in 
which  I  located  this  particular  car.  The  car  contained 
horses.  ...  I  didn't  notify  anybody  of  the  arrival  of 
this  car  personally.  I  didn't  deliver  any  paper  to  anybody. 
I  didn't  make  out  the  bill  Exhibit  C,  and  I  can  not  tell 
you  who  did  make  it  out.  I  didn't  have  that  bill  in  my 
possession.  I  didn't  know  what  became  of  the  one  I  had. 
With  reference  to  the  marks  I  put  on  this  car,  I  indicated 
on  the  car  in  substance  what  I  telephoned  to  the  operator 
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in  the  yardmaster's  office  at  the  Ees  Moines  Union.  This  is 
the  way  they  handled  the  ears  at  that  time,  through  chalk 
marks.  This  car  was  handled  no  different  from  the  way 
we  handled  all  car^  at  that  time.  'The  Des  Moines  Union 
always  received  these  cars  with  chalk  marks  on  them.  This 
car  was  in  the  Kock  Island  switchyards,  when  I  put  the 
chalk  marks  on  it.  They  were  on  there  for  the  benefit  of 
the  Rock  Island  switchman.  Exhibit  C  was  not  made  in 
the  Rock  Island  office  or  in  the  freight  office.  I  don't 
know  where  the  original  waybill  is.  I  didn't  see  it  after 
I  took  it  to  the  Rock  Island  freight  office.  That  is  not 
the  original  freight  bill,  but  probably  was  copied  from 
it.  These  chalk  marks  on  the  car  was  for  the  use  of  the 
Des  Moines  Union  as  well  as  the  Rock  Island  switchman. 
They  would  not  handle  a  car  without  marks  on  it.  That 
is  all  they  had  to  go  by  at  that  time.  Anybody  whose  duty 
it  became  to  handle  it  in  Des  Moines  would  be  guided  by 
these  chalk  marks.  The  Rock  Island  switchman,  or  any 
other  switchman,  would  be  governed  by  these  marks. 

Osborne,  a  switchman  for  the  defendant,  testified  with 
reference  to  this  as  follows: 

There  was  a  car  of  horses  came  on  the  Rock  Island 
from  Winterset,  Iowa,  on  the  evening,  of  November  27, 
1905.  I  handled  it  by  the  chalk  marks  that  were  on  the 
car.  It  was  marked  'St  Louis  via  Wabash,  11-27-1905.' 
I  placed  it  on  the  transfer  on  which  I  ordinarily  place 
cars  of  this  kind.  The  only  way  I  had  of  knowing  where 
to  switch  the  car  was  the  chalk  marks  that  were  on  it, 
and  it  was  for  the  employes  of  the  Des  Moines  Union 
Railway  Company,  so  that  they  could  switch  by  these  marks. 
In  transferring  these  cars  it  was  the  custom  to  switch 
them  according  to  these  chalk  marks.  I  never  knew  of  the 
Des  Moines  Union  refusing  any  cars  with  these  marks 
on  them.  After  I  placed  this  car  on  the  transfer  I  noti- 
fied Mr.  !N"esbit.  That  was  part  of  my  duty  when  I 
had  cars  loaded  with  live  stock.  I  made  a  record  of 
handling  that  cai;  that  evening.  It  was  handled  at  8:50. 
Exhibit  E  is  the  record  made  on  that  car.  The  record 
I  made  was  'Car  No.  1801,  initials  SWS.' 
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Plaintiffs  damages,  as  alleged,  consisted  in  injury 
to  the  horses  by  reason  of  being  longer  on  the  way  than 
necessary,  and  also  in  loss  of  the  market  on  Thursday, 
the  30th;  the  next  market  day  being  the  Monday  follow- 
ing, when  some  of  the  horses  were  sold  at  a  considerably 
lower  price  than  they  would  have  brought  on  Thursday, 
while  others,  on  account  of  being  out  of  condition  as  a 
result  of  the  unnecessarily  long  detention  in  the  cars,  were 
carried  over  at  an  expense  until  a  later  date,  and  sold  at 
a  further  loss. 

I.     Remembering  that  there  was  no  charge  of  any 

delay  on  the  part  of  the  Wabash  Company  after  it  in  fact 

received  the  car  of  horses,  save  as  the  delay  of  the  Des 

Moines    Union    was    attributed    to    it,    that 

I.  Railroads:  ^  ^  ' 

^(TsSi?*'  Wilson  was  the  joint  agent  of  the  Des 
a^^erwSice:  Moiucs  Union  and  the  Wabash  Railway 
inttructions.  Companies,  and  that  there  was  no  fault  upon 
the  part  of  either  the  Des  Moines  Union  or  the  Wabash 
Companies,  unless  what  the  defendant  did  in  setting  the 
car  upon  the  transfer  track  and  notifying  the  operator  in 
the  yardmaster^s  office  constituted  a  delivery  to  the  con- 
necting carrier,  we  go  now  to  the  instructions.  It  is  true 
that  in  many  of  the  instructions  the  trial  court  told  the 
jury  that  the  defendant  was  required  to  show  seasonable 
delivery  to  the  Wabash  Company,  but  it  also  gave  among 
others  the  following: 

(9)  It  appears  from  the  evidence  that  the  horses  in 
question  were  delivered  to  the  defendant  at  Winterset, 
Iowa,  for  shipment  to  Des  Moines,  Iowa,  and  to  be  de- 
livered in  said  city  to  the  Wabash  Railroad  Company, 
and  to  constitute  such  delivery  of  the  car  and  horses  in 
question,  they  must  have  been  passed  by  the  defendant 
into  the  control  of  said  Wabash  Railroad  Company,  and 
80  long  as  any  essential  act  remained  to  be  done  by  the 
defendant  company  to  complete  said  delivery,  the  same 
oould  not  be  said  to  be  complete.    HencO;  if  you  find  from 
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the  evidence  that  the  customary  delivery,  as  between  the 
defendant  and  the  Wabash  Railroad  Company,  consti- 
tuted, among  other  things,  the  delivery  of  a  copy  of  the 
waybill  of  such  shipment,  and  if  you  further  find  that 
the  delivery  of  a  copy  of  the  waybill  constituted  a  part  of 
such  delivery,  and  until  it  was  presented  and  passed  to 
the  Wabash  Company,  there  was  no  complete  delivery  of 
the  car  in  question  in  behalf  of  the  defendant,  and  if  the 
delay,  if  any,  in  the  delivery  of  the  waybill  was  the  cause 
of  the  unreasonable  delay,  if  any,  of  said  stock,  then  the 
defendant  would  be  liable  for  any  damages  the  plaintiff 
may  have  sustained  thereby,  growing  out  of  the  fact  that 
said  horses  were  unreasonably  delayed,  if  they  were,  in 
their  transportation  to  their  destination. 

(10)  On  the  other  hand,  if  you  find  from  the  evidence 
that  it  was  the  custom  of  the  defendant  company  and  the 
Wabash  Railroad  Company  that  delivery  from  defendant 
to  said  Wabash  Company  was  done  by  delivering  said  car 
upon  the  transfer  track  between  the  defendant  company 
and  the  Des  Moines  Union  Railroad,  and  that  said  deliv- 
ery was  completed  by  such  delivery  upon  said  transfer 
track,  and  noting  upon  said  car  in  chalk  certain  directions 
for  the  switching  crews,  and  by  notifying  the  operator  at 
the  Des  lloines  Union  office  of  so  placing  said  car,  and  you 
find  that  the  freight  agent  of  the  Des  Moines  Union  Rail- 
way Company  was  also  the  agent  of  the  Wabash  Railroad 
Company,  and  if  you  find  the  facts  established  as  herein 
stated,  and  if  you  further  find  that  the  car  and  horses  in 
question  were  so  handled  and  transferred,  and  that  upon 
arrival  at  Des  [Moines  they  were  placed  upon  said  transfer 
track,  and  that  chalk  marks  were  placed  upon  the  car  as 
a  guide  to  the  switching  crews,  and  that  some  one  in  charge 
at  the  freight  office  of  the  Des  Moines  Union  and  Wabash 
Railroads  was  notified  thereof,  and  if  you  find  that  no 
further  act  of  defendant  company  was  necessary  to  their 
delivery  to  the  Wabash  Railroad  Company,  and  that  all 
this  was  done  without  unreasonable  delay,  then  the  de- 
fendant company  has  complied  with  the  contract,  and  done 
all  that  was  required  of  it  concerning  said  shipment  and 
would  not  be  liable  herein  for  damages  to  plaintiff,  and 
your  verdict  should  therefore  be  for  defendant. 

(11)  If  you  find  from  the  evidence  that  the  customary 
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delivery  of  stock  from  Winterset,  Iowa,  over  the  defendant 
company  to  the  Wabash  Company  at  Des  Moines,  Iowa, 
required  that  the  horses  should  first  be  taken  to  the  stock- 
yards, and  there  fed  and  reloaded,  and  then  delivered  to 
the  Wabash  Company  before  its  duty  attached,  and  the  de- 
fendant became  relieved  of  any  duty  thereto,  and  if  you 
find  further  that  the  ordinary  course  of  transportation  re- 
quired all  this  to  be  done  at  a  time  before  and  sufficient 
to  allow  of  said  car  going  out  on  the  first  regular  train  on 
the  Wabash,  and  If  you  further  find  that  the  defendant's 
negligence  in  these  respects  caused  or  contributed  to  an  un- 
reasonable delay  in  the  arrival  of  said  horses  at  the  St. 
Louis  stockyards,  then  the  defendant  would  be  liable  for 
all  approximate  damages  the  plaintiffs  may  have  suffered 
in  consequence  of  said  negligence,  if  such  negligence  has 
been  established. 

(13)  You  are  instructed  that  said  agreement  or  con- 
tract which  was  signed  by  plaintiff,  providing  against  any 
liability  by  the  railway  company  for  any  loss  or  injury  to 
the  horses  beyond  its  own  line  of  railway,  is  a  valid  and 
proper  contract,  and  binds  the  parties.  And  if  you  should 
find  from  the  evidence  that  the  horses  of  the  plaintiffs, 
which  were  shipped  by  them  over  the  defendant's  railway 
under  said  live  stock  contract,  were  in  any  way,  or  from 
any  cause  whatever,  delayed  or  otherwise  injured  after 
said  horses  had  passed  beyond  the  line  of  the  defendant's 
railway,  and  if  you  further  find  that  the  defendant  com- 
pany was  not  responsible  for  such  delay  or  injury,  then 
the  defendant  would  not  be  liable  herein  to  plaintiffs,  and 
your  verdict  should  be  accordingly. 

A  review  of  the  testimony  shows  that  both  parties 
treated  delivery  to  the  Des  Moines  Union  Company  as 
equivalent  of  a  delivery  to  the  Wabash  Railway,  and  that 
no  one  was  complaining  of  any  delay  on  the  part  of  the 
Wabash  Company,  save  as  it  was  responsible  for  the  acts 
of  the  Des  Moines  Union.  It  shipped  the  stock  as  soon  as 
received  from  the  Des  Moines  Union,  and  there  was  no 
question  regarding  the  time  or  place  of  the  delivery  of  the 
stock  by  the  Des  Moines  Union  to  the  Wabash  Company. 
The  Wabash  sent  the  stock  out  on  its  first  train  after  the 
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stock  was  delivered  to  it,  and  there  is  no  complaint  of  any 
delay  on  its  part  thereafter.  Now  the  instructions  quoted 
fully  relieved  defendant  from  responsibility  in  the  event 
it  delivered  the  stock  to  the  Des  Moines  Union  Company 
on  the  evening  of  November  27th.  If  there  was  not  a 
complete  delivery  at  that  time  to  the  Des  Moines  Union 
Company,  but  delivery  was  made  according  to  custom  on 
the  next  morning  at  9:25,  then  the  jury  was  authorized  to 
find  defendant  liable.  The  testimony  was  all  addressed  to 
the  delivery  to  the  Des  Moines  Union  Company,  and  no 
one  claimed  that  either  it  or  the  Wabash  Company  was 
responsible  unless  delivery  was  made  on  the  evening  of  the 
27th,  when  the  car  was  set  on  the  transfer  track.  The 
instructions  should  be  read  with  reference  to  the  record 
quoted;  and,  when  so  read,  it  seems  that  defendant's  rights 
were  fully  protected  by  the  tenth,  eleventh  and  thirteenth 
instructions  quoted.  We  have  set  forth  all  the  material 
testimony  upon  any  of  the  questions  at  issue  so  as  to  have 
the  full  record  before  us.  Upon  this  record  it  seems  that 
there  was  nothing  in  the  instructions  which  could  have 
misled  the  jury.  It  is  true  that  the  court  gave,  among 
others,  the  seventh  and  eighth  instructions  reading  as  fol- 
lows: 

(7)  The  defendant  in  this  case,  under  the  provisions 
of  the  written  contract,  was  required  to  transport  the  car 
of  horses  in  question  to  the  city  of  Des  Moines,  Iowa,  and 
to  there  make  delivery  of  said  car  of  horses  to  the  Wabash 
Railroad  Company,  over  which  they  were  to  pass  to  St. 
Louis  stockyards,  and  this  the  defendant  was  required  to 
do  without  the  negligent  handling  of  said  stock,  and  with- 
out unnecessary  or  unreasonable  delay. 

(8)  The  law  requires  that  stock  shall  not  remain  in 
the  car  more  than  28  hours  without  being  unloaded,  fed 
and  watered;  .  .  .  and  if  you  find  that  the  defendant 
company  delivered  the  stock  in  question  to  the  Wabash  Com- 
pany upon  the  day  of  its  arrival,  then  the  defendant  would 
be  in  no  way  liable  for  any  delay  occasioned  on  account  of 
said  stock  being  unloaded,  fed  and  watered  at  the  stock- 
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yards  in  Des  Moines  on  the  next  day.  But  if  you  find 
from  the  evidence  that  the  defendant  company  did  not  de- 
liver said  stock  to  the  Wabash  Company  until  the  day  fol- 
lowing its  arrival  in  Des  Moines,  and  that  by  such  delay  it 
became  necessary  for  the  Wabash  Company  to  then  unload, 
feed  and  water  said  stock  in  order  that  the  law  above  re- 
ferred to  should  bo  complied  with,  and  you  further  find 
that  such  unloading  caused  a  delay  to  said  stock,  and  you 
further  find  that  such  delay  was  caused  by  the  failure  of 
the  defendant  company  to  deliver  said  stock  to  the  Wabash 
Company  with  reasonable  promptness  upon  its  arrival  in 
Des  Moines,  then  the  defendant  would  be  responsible  for 
such  delay. 

But  these,  when  read  in  connection  with  the  ones  here- 
tofore quoted,  were  not  likely,  in  view  of  the  testimony 
which  we  have  set  forth,  to  mislead  the  jury.  The  agent  of 
the  Des  Moines  Union  Company  was  also  the  agent  of  the 
Wabash  Company,  and  a  delivery  to  him  was  a  delivery  to 
either  or  to  both  companies.  No  one  claims  that  there  was 
any  delay  on  the  part  of  the  Des  Moines  Union  Company, 
unless  there  was  a  delivery  of  the  car  to  it  on  the  evening 
of  November  27th.  If  there  was  a  delivery  at  that  time, 
this  delivery  was  by  the  instructions  treated  as  having  been 
made  to  the  Wabash  Company.  If  the  car  was  not  delivered 
to  either  company  until  the  morning  of  the  28th,  then,  and 
then  only,  was  the  jury  authorized  to  find  for  the  plaintiff. 
In  other  words,  for  the  purposes  of  the  case,  delivery  to  the 
Des  Moines  Union  Company  was  treated  as  the  equivalent 
of  delivery  to  the  Wabash  Company,  and  defendant  was  not 
charged  under  these  instructions  with  any  delay  of  the  Des 
Moines  Union,  the  connecting  carrier. 

The  instructions  must  be  construed  with  reference  to 
the  testimony  presented,  and  not  abstractly,  or  with  refer- 
ence to  some  abstract  proposition.  ^Yhen  so 
to  feed  and       construcd,   it  is  manifest  that  the  only  real 

water  stock.  .  ,  ,  ,  .        .rm  i 

question   m   the   case  was   this,    Whose   duty 
was  it  to  feed  and  water  the  stock?     They  had  to  be  fed 
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and  watered  by  some  one  during  the  course  of  transportar 
tion,  and  by  one  or  the  other  of  these  three  companies.  In 
the  absence  of  any  custom  to  the  contrary  it  was  the  duty 
of  the  company  last  receiving  the  stock  during  the  twenty- 
eight-hour  period  to  look  after  this  matter.  If  by  custom, 
however,  that  duty  was  undertaken  by  the  Bock  Island 
Company,  the  initial  carrier  before  delivery  to  the  next 
succeeding  carrier,  and  it  failed  to  perform  that  duty,  and 
in  consequence  the  stock  was  delayed  in  shipment,  resulting 
in  loss  to  the  shipper,  the  initial  carrier  was  responsible, 
and  so  the  court  instructed. 

Moreover,  if,  either  by  law  or  custom,  delivery  to  the 
connecting  carrier  could  only  be  made  by  presentation  of  the 
bill  of  lading  as  the  testimony  tended  to  show,  then  as  the 
delivery  of  the  waybill  was  to  the  joint  agent  of  the  Wabash 
and  Des  Moines  Union  Companies,  there  was  no  prejudi- 
cial error  in  instructing  regarding  the  delivery  of  the  way- 
bill to  the  agent  of  the  Wabash  Company.  Appellant's 
counsel  assume  that  the  trial  court  was  of  opinion  that  the 
Rock  Island  Company  could  not  escape  liability,  except  that 
it  showed  timely  and  seasonable  delivery  to  the  Wabash 
Company,  overlooking  the  fact  that  there  was  another  con- 
necting carrier  for  whose  acts  the  Rock  Island  Company  was 
not  responsible.  The  record  does  not  support  this  claim; 
but,  if  it  did,  no  prejudice  resulted  to  defendant  under  the 
facts  disclosed  when  applied  to  the  instructions  given.  It 
must  be  reiyiembered  that  the  Wabash  Company  did  not 
undertake  at  any  time  to  unload,  feed  and  water  the  stock. 
These  duties  were  performed  by  the  Des  Moines  Union 
Company,  and  no  negligence  is  charged  against  the  Wabash 
Company  with  respect  thereto.  On  this  issue  the  Des 
Moines  Union  was,  for  all  practical  purposes,  treated  as 
the  Wabash  Company.  Instruction  13,  already  quoted, 
seems  to  fully  cover  the  objections  made  by  appellant's  coun- 
sel.    The  whole  case  seemed  to  turn  upon  the  sufficiency  of 


Digitized  by  LjOOQiC 


Feb.  1909]     Wisecabvee  v.  Railway  Co.  137 

the  Des  Moines  Union  on  the  evening  of  November  27th, 
the  facts  to  show  a  delivery  by  the  Rock  Island  Company  to 
and  a  delivery  to  that  company  was  treated  as  the  equiva- 
lent of  a  delivery  to  the  Wabash. 

II.  Among   other    things,    defendant's   contract    pro- 
vided :    "Second,  That  the  live  stock  covered  by  this  contract 
is  not  to  be  transported  within  any  specified  time,  nor  de- 
livered at  destination  at  any  particular  hour, 

3-  s^:^c^  nor  in  season  for  any  particular  market 
STiuwh^'  I'ourth.  That  the  second  party  shall  assume 
all  risk  and  expense  of  feeding,  watering,  bed- 
ding, and  otherwise  caring  for  the  live  stock  covered  by  this 
contract,  while  in  cars,  yards,  pens  or  elsewhere,  and  shall 
load  and  unload  the  same  at  his  own  expense  and  risk." 
With  reference  thereto  the  trial  court  instructed:  "(14) 
The  evidence  shows  that  neither  member  of  the  plaintiflfs' 
firm  accompanied  the  car  of  horses  in  question.  The  pro- 
vision of  the  contract  Exhibit  A,  seeking  to  impose  any 
duty  in  this  respect  upon  the  plaintiffs,  is  of  no  validity  or 
effect,  nor  can  the  defendant  charge  the  plaintiffs  with  any 
responsibility  for  such  stock  by  reason  of  such  provision  in 
said  contract,  and  you  will  therefore  consider  such  provision 
of  said  contract  for  no  purpose  in  this  case."  In  this 
there  was  no  error.  Powers  v.  R.  R.,  130  Iowa,  616; 
Grieve  v.  R.  R.,  104  Iowa,  659. 

III.  Among  others  the  trial  court  gave  the  following 
instruction:  "(12)  If  plaintiffs  have  established  that  there 
was  an  unreasonable  delay  in  the  arrival  of  the  horses  in 

Camueu  of  qiiestion  at  the  St  Louis  stockyards,  and  if 
liSbaSJ^w'  y^^  ^^^  ^^^^  ^t®  3^1^  horses  were  injured 
^i^^-  through  neglect  in  the  course  of  transporta- 

tion, and  that  both  this  unreasonable  delay  and  injury  to 
the  stock  in  the  transportation  was  caused,  or  materially  con- 
tributed to,  by  the  defendant,  by  acts  of  omission  or  com- 
mission, before  there  had  been  a  proper  and  suflicient  de- 
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livery  of  the  horses  by  the  defendant  to  the  Wabash  Com- 
pany, then  the  defendant  would  be  liable  for  the  damages 
sustained  by  such  unreasonable  delay,  and  for  any  injury 
the  horses  sustained,  even  though  such  injury  may  not  have 
developed  until  after  said  horses  had  passed  into  the  hands 
of  the  Wabash  Company,  or  after  their  arrival  at  their  des- 
tination." The  eflfeet  of  this  was  to  hold  the  defendant 
liable  in  the  event  delay  was  caused  or  contributed  to  by 
it,  even  though  the  injury  to  the  animals  may  not  have 
developed  until  the  animals  passed  into  the  possession  of 
the  connecting  carrier,  or  until  after  they  arrived  at  their 
destination.  In  other  words,  it  was  held  liable  for  the 
results  of  any  negligence  to  which  it  contributed,  although 
its  conduct  might  not  have  been  the  sole  cause  of  the  in- 
jury. That  this  is  the  correct  rule,  see  6  Am.  &  Eng. 
Ency.  of  Law,  618,  and  cases  cited.  Kinnick  v.  B,  B., 
69  Iowa,  665.  It  is  a  general  rule  that  where  two  or  more 
persons,  either  severally,  or  jointly  and  severally,  contribute 
to  an  injury,  each  is  liable  for  the  entire  damage  sustained. 
1  Thompson  on  Negligence,  section  75,  and  cases  cited. 

IV.     The  instruction  as  to  measure  of  damages  reads 

in  this  wise:     "If  you  find  from  the   evidence   that  the 

plaintiffs  are  entitled  to  recover,  then  you  will  allow  them 

such   sum   in  damages   as   they  have  shown 

*'  damagcsi  they  are  fairly  entitled  to  under  all  ,the  cir- 

instruction.  i      i  •  i  •         i 

cumstances  and  the  evidence  in  the  case,  and 
in  this  connection  you  are  instructed  that  you  should  allow 
them  the  difference  between  the  market  value  of  the  horses 
in  question,  if  they  had  arrived  at  the  place  of  destination 
without  unreasonable  delay,  and  the  market  value  of  said 
horses  when  they  did  actually  arrive  at  the  point  of  destina- 
tion. If  you  find  that  any  of  said  horses  were  injured  dur- 
ing their  transportation,  and  you  find  that  defendant  is 
responsible  therefor,  then  you  will  allow  plaintiffs  such 
additional  sum  as  the  value  of  such  horses  were  reduced  by 
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said  injury.  If  you  further  find  that  there  was  unreason- 
able delay  in  the  arrival  of  said  horses  at  their  destination, 
and  that  defendant  was  responsible  for  such  delay,  and 
that  by  reason  thereof  the  plaintiflfs  were  detained  in  St. 
Louis  in  securing  a  market  for  said  horses,  and  that  they 
were  at  expense  for  themselves  and  in  keeping  said  horses 
until  they  secured  such  market,  then  you  will  allow  them 
such  further  sum,  as  shown  by  the  evidence,  that  they  have 
expended  for  their  own  personal  expenses  for  hotel  bills, 
and  for  feeding  and  caring  for  the  horses,  until  such  mar- 
ket was  secured,  and  also  for  the  value  of  plaintiflfs'  time 
and  services  while  detained  in  St  Louis  in  seeking  a  mar- 
ket for  said  horses,  but  you  will  only  allow  for  the  damages 
described  in  this  paragraph  after  you  have  found  by  the 
evidence,  if  you  do,  that  plaintiflfs  could  have  readily  sold 
said  horses  in  the  market  if  they  had  arrived  at  their  des- 
tination without  unreasonable  delay.  And  in  any  event 
you  will  allow  plaintiflfs  no  more,  if  you  allow  them  any- 
thing, than  they  claim  herein."  This  is  complained  of  for 
the  reason  that,  as  defendant  could  not  have  anticipated 
such  damges,  it  can  not  be  held  liable  therefor.  In  this 
there  is  no  merit.  The  action  is  not  for  breach  of  contract, 
but  sounds  in  tort,  and  in  such  cases  it  need  not  be  shown 
that  the  damages  suflfered  were  in  the  minds  of  the  parties 
when  the  relation  of  carrier  arose.  The  carrier  was  re- 
sponsible for  all  such  damages  as  naturally  and  proximately 
followed  as  a  result  of  its  failure  to  perform  its  duty,  no 
matter  whether  apprehended  by  it  or  not.  This  is  a  funda- 
mental doctrine  requiring  no  citation  of  authorities  in  its 
support  But  see,  as  closely  in  point,  Toledo  By.  v.  Lock- 
haH,  71  111.  627,  and  Bait.  Co.  v.  O'Donnell,  49  Ohio  St 
489  (32  N.  E.  476,  2.1  L.  R  A.  117,  34  Am.  St  Eep.  579). 
We  have  gone  over  the  record  with  care,  and  discover 
no  prejudicial  error.  The  judgment  must  therefore  be, 
and  it  is,  affirmed. 
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A.  PuMPHBEY,  Plaintiff,  v.  D.  M.  Andebson,  Judge, 
Defendant. 

Intoxicating  liquors:  illegal  sale:  contempt:  pleading.    An  infor- 

1  mation  charging  the  existence  of  an  injunction  against  the  sale  of 
liquors  in  a  certain  building  and  city,  and  charging  a  violation 
thereof  by  a  sale  of  certain  specified  intoxicants  on  such  premises 
to  certain  named  persons  on  a  given  day,  is  sufficiently  specific  as 
to  time,  place  and  buyers. 

Same:  burden  of  proof.    Prohibition  is  the  rule  in  this  State  and  the 

2  burden 'is  upon  the  party  charged  with  the  illegal  sale  of  liquor  to 
show  that  he  was  lawfully  operating  under  the  provisions  of  the 
mulct  law;  so  that  an  information  charging  a  violation  of  an 
injunctional  order  absolutely  restraining  defendant  from  keeping 
or  selling  intoxicants  on  certain  premises,  which  alleges  generally 
that  sales  were  made  thereon  in  violation  of  law  is  sufficient,  with- 
out negativing  the  existence  of  facts  which  might  excuse  the  de- 
fendant. 

Error  from   Wapello  District  Court. 

Tuesday,  Februaby  9,   1909. 

The  opinion  states  the  case. — Annulled. 

E.  R.  Acres  and  M.  8.  Odel,  for  plaintiff. 

Jaques  &  Jaques,  for  defendant. 

SiiERWiN,  J. — This  is  a  certiorari  proceeding  to  test 
the  validity  of  an  order  of  the  defendant  acting  as  a  judge 
of  the  district  court  of  Wapello  County  in  striking  the 
plaintiff's  petition,  and  in  rendering  judgment  against  him 
for  costs,  because  of  his  failure  to  plead  more  specifically 
in  response  to  the  defendant's  motion  for  a  more  specific 
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statement  The  plaintiff  filed  an  information  in  the  dis- 
trict court  of  Wapello  County,  alleging,  among  other  things, 
that  on  the  14th  day  of  March,  1908,  in  a  certain  action 
then  pending  in  the  district  court  in  said  county,  wherein 
one  Gteorge  W.  Creath  was  plaintiff  and  J.  H.  Mack  et  al. 
were  defendants,  a  temporary  injunction  was  issued  en- 
joining and  restraining  the  said  Mack  from  keeping,  using 
and  occupying  a  certain,  building  in  the  city  of  Ottumwa 
for  the  "purposes  of  keeping,  selling,  giving  away,  or  stor- 
ing therein  or  on  said  premises  or  elsewhere  in  said  county, 
or  this  judicial  district,  intoxicating  liquors,"  and  that 
said  decree  of  injunction  was  then  in  full  force  and  effect. 
The  plaintiff  further  alleged  in  his  petition  that  the  said 
Mack  since  the  rendition  of  said  decree  had  kept  and  sold 
intoxicating  liquors  in  his  place  of  business  in  the  said 
county  on  premises  that  the  petition  described,  and  that  said 
sales  were  in  violation  of  law  and  of  the  said  injunction. 
It  was  further  alleged  that  on  the  21st  day  of  July,  1908, 
"the  said  defendant  did,  in  violation  of  law  and  of  said  de- 
cree, on  the  premises  aforesaid,  sell  intoxicating  liquors, 
to  wit,  beer,  to  A.  G,  Stebbins  and  W.  M.  Dunwoody,  as 
affiant  is  informed  and  verily  believes."  There  was  a  fur- 
ther general  allegation  of  sales  of  beer,  whisky  and  other 
intoxicating  liquors  to  divers  persons  unknown  to  the  plain- 
tiff. On  the  allegations  above  set  forth,  the  plaintiff  asked 
that  a  warrant  issue  for  the  arrest  of  the  defendant  Mack, 
and  that  he  be  required  to  show  cause  why  he  should  not 
be  punished  for  contempt.  The  defendant  appeared  by 
counsel,  and  filed  a  motion  for  a  more  specific  statement,  in 
which  he  asked  that  the  plaintiff  be  required  to  state  more 
specifically  in  what  manner  defendant  had  violated  said  in- 
junction, both  generally  and  in  making  the  alleged  sales  to 
A,  G.  Stebbins  and  W.  M.  Dunwoody.  The  motion  also 
asked  that  plaintiff"  be  required  to  give  the  details  of  the 
unlawful  sales  alleged  generally  to  have  been  made.     In 
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connection  with  this  motion,  the  defendant  Made  filed  his 
own  affidavit,  in  which  he  stated  that  the  provisions  of  the 
mulct  law  had  been  complied  with  in  the  city  of  Ottumwa, 
that  he  had  paid  all  taxes  assessed  against  him,  and  that 
he  was  operating  a  saloon  under  and  in  conformity  to  said 
mulct  law.  He  further  stated  in  his  affidavit  that  he  was 
unable  to  prepare  his  defense  to  the  information,  or  to 
subpoena  witnesses  in  support  of  his  contention  that  he 
was  operating  a  saloon  under  the  mulct  law,  unless  he  was 
advised  as  to  the  "time,  place  and  to  whom  said  alleged 
illegal  sales  were  made."  As  we  have  heretofore  said,  the 
court  sustained  this  motion,  and,  the  plaintiff  refusing  to 
plead  further,  the  information  was  dismissed. 

There  was  error  in  sustaining  the  motion  for  at  least 

two  reasons:    First,  it  will  be  noticed  that  the  substance  of 

the  defendant  Mack's  affidavit  was  that  the  motion  should 

I.  Intoxicating     be  Sustained  SO  as  to  advise  him  as  to  the 

fliegai  side:       time,  placc,  and  to  whom  the  said  all^^ed  il- 

contempt:  /   a  /  .... 

pleading.  legal  salcs  wore  made.     The  plaintiff  in  his 

information  specifically  described  the  premises  where  the 
illegal  sales  were  charged  to  have  been  made,  and  he  further 
stated  that  illegal  sales  were  made  to  Stebbins  and  Dun- 
woody  on  said  premises  on  the  21st  day  of  July,  1908.  So 
far,  then,  as  these  particular  sales  were  concerned,  the 
charge  in  the  information  furnished  every  requirement  de- 
manded by  the  defendant  Mack.  The  allegation  of  illegal 
sales  to  these  parties  was  in  the  fourth  count  of  the  informa- 
tion, and  was  clearly  sufficient. 

In  the  second  place,  the  injunction,  so  far  as  appears 
from  the  information  and  the  record  before  us,  absolutely 
restrained  the  defendant  Mack  from  keeping  or  selling  in- 
toxicating liquors  on  the  premises  in  ques- 
*•  of^proo?"^**^  *^^^>  ^^d  under  such  restraining  order  the 
general  allegation  of  sales  in  violation  of  law 
was  sufficient  We  have  repeatedly  held  that  prohibition  is 
still  the  rule  in  this  State,  and  that  where  a  party  charged 
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with  a  violation  of  the  prohibitory  law  wishes  to  excuse 
himself  by  reason  of  the  provisions  of  the  mulct  law, 
or  other  exceptions  to  the  law,  he  must  bring  himself  with- 
in such  exceptions  by  way  of  defense,  and  the  burden  of 
proving  that  he  was  within  such  exception  rests  upon  him 
at  all  times  and  at  all  stages  of  the  proceedings.  In  other 
words,  it  is  the  nde  that  such  matter  is  wholly  defensive 
and  that  the  state  is  never  called  upon  to  negative  the 
exceptions.  If,  in  proceedings  of  this  kind,  the  party 
charged  with  a  violation  of  an  injunction  may  require 
the  plaintiff  to  specifically  plead  evidence,  he  may  shift 
the  burden  of  proof  to  the  plaintiff,  and  thus  evade  the 
rule  of  law  to  which  we  have  referred.  In  McOlasson  v. 
Scott,  112  Iowa,  2.89,  the  sufficiency  of  an  information 
in  contempt  proceedings  similar  to  these  was  assailed 
because  it  did  not  specifically  name  the  building  wherein 
the  liquor  was  sold,  nor  give  the  names  of  those  to  whom 
sales  were  charged  to  have  been  made,  but  it  was  held  that 
the  information  was  a  sufficient  compliance  with  the  re- 
quirement of  section  2407  of  the  Code.  To  support  his  rul- 
ing in  the  instant  case,  the  defendant  relies  upon  Abrams 
V.  Sandholm,  119  Iowa,  583,  but  that  case  was  an  action 
in  equity  in  which  an  injunction  was  sought  to  restrain  the 
defendant  from  continuing  a  nuisance.  The  defendant  al- 
leged that  he  was  the  holder  of  a  permit,  and  it  was  there 
said  that  upon  that  showing  it  was  proper  to  require  the 
plaintiff  to  allege  more  specifically  the  acts  constituting  the 
violation  of  the  law  alleged.  There  is  a  clear  distinction  be- 
tween that  and  the  instant  case  in  this  respect :  The  infor- 
mation in  the  instant  case  charged  the  violation  of  an  in- 
junction which  was  absolute  in  form,  and  the  defendant 
Mack  could  not  excuse  himself  by  filing  an  affidavit  that  he 
was  operating  under  the  mulct  law  because  a  party  may  be 
attempting  to  operate  under  the  mulct  law  and  still  be  en- 
joined from  keeping  a  place  which  has  been  shown  to  be 
a  nuisance.    Furthermore,  as  we  have  heretofore  shown,  the 
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fourth  paragraph  or  count  of  the  information  was  in  all 
respects  as  specific  as  was  required  by  the  defendant  Mack, 
and  for  that  reason  alone  the  court  erred  in  dismissing  the 
case. 

The  order  is  therefore  annulled,  and  the  case  is  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. — Annulled. 


Iiti    fioN  ^'  ^'  Gkibben,  Appellee,  v.  H.  O.  Clement  and  M.  A. 

'  Clement,  Appellants. 

Suretyship:  indemnity:  extinguishment.     No  change  in  the  form 

1  of  indebtedness  originally  secured  by  mortgage  will  operate  to 
release  the  mortgage  so  long  as  the  identity  of  the  debt  can  be 
traced;  so  that  where  plaintiff  became  surety  for  defendant's  debt, 
taking  a  mortgage  to  indemnify  himself  against  loss,  payment  by 
defendant  of  his  debt  with  money  borrowed  from  another  source 
with  plaintiff  as  surety,  did  not  operate  to  terminate  the  surety- 
ship and  extinguish  the  mortgage. 

Same:  action  of  surety:  when  not  prematurely  brought:  limita- 

2  TiONS.  Where  the  surety  on  a  note  to  a  bank,  to  whom  the  debtor 
had  giyen  a  note  and  mortgage  as  indemnity,  had  an  account  to 
his  credit  in  the  bank  for  more  than  the  amount  of  the  debtors 
obligation,  and  he  agreed  with  the  cashier  that  the  sum  due  from 
the  debtor  which  had  matured  should  be  charged  to  his  account, 
his  action  against  the  debtor  on  his  indemnity  paper  was  not  pre- 
maturely brought,  although  he  did  not  formally  pay  the  same  until 
after  suit  was  commenced;  and,  even  if  prematurely  brought  its 
actual  payment  before  trial  would  entitle  the  surety  to.  maintain 
the  action  on  the  filing  of  a  supplemental  petition  showing  that 
fact:  nor  was  the  action  by  the  surety  barred  because  payment  by 
him  of  the  debtors  obligation  was  not  pleaded  within  ten  years 
from  maturity  of  his  indemnifying  note  and  mortgage. 

Bxecution  of  instruments:  acknowledgment:  denial  of  genuineness 

3  OF  signature.  Upon  the  acknowledgment  of  the  execution  of  an 
instrument  before  a  notary  it  becomes  immaterial  whether  the 
signature  was  affixed  by  the  grantor  personally  or  by  another;  so 
that  denial  merely  of  the  genuineness  of  the  signature  is  insufh- 
cient  to  overcome  the  weight  to  be  given  the  certificate. 
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Appeal  from  Dallas  District   Court. — Hon.   Edmund 
Nichols,   Judge. 

Tuesday,  Febeuaky  9,  1909. 

This  is  an  action  to  foreclose  a  mortgage  purporting  to 
liave  been  given  to  secure  a  note  for  $500.  The  considera- 
tion for  the  note  and  mortgage  was  that  the  plaintiff  be- 
came surety  for  the  defendant  H.  O.  Clement  for  a  like 
amount  There  was  a  decree  for  the  plaintiff  against  both 
defendants,  except  that  no  personal  judgment  was  entered 
against  defendant  M.  A.  Clement,  The  defendants  appeal 
— Affirmed. 

White  &  Clarhc,  for  appellants. 

D.  H.  Miller  a"nd  R.  8.  Barr,  for  appellee, 

Evans,  C.  J. — The  note  and  mortgage  sued  on  bear 
date  of  July  9,  1897.  They  purport  to  have  been  executed 
by  both  defendants,  who  are  husband  and  wife.  The  note 
was  drawn  in  ordinary  form,  and  by  its  terms  became  pay- 
able in  ninety  days  from  its  date.  The  real  consideration, 
however,  for  the  note  and  mortgage  was  that  the  plaintiff 
became  surety  for  the  defendant  II.  O.  Clement.  At  the 
time  of  this  transaction  Clement  was  engaged  in  the  busi- 
ness of  buying  and  shipping  stock.  He  maintained  an  open 
account  at  the  Bank  of  Minbum,  checking  thereon  for  the 
payment  of  stock  purchased,  and  depositing  therein  the  pro- 
ceeds of  stock  sold.  We  infer  from  the  record  that  he  was 
operating  without  capital,  relying  upon  the  proceeds  of  his 
sales  to  meet  the  checks  issued  for  his  purchases.  To  se- 
cure itself  against  loss  by  his  overdrafts  the  bank  required 
him  to  deposit  with  it  as  security  a  promissory  note  for 
$500,  to  be  signed  by  himself  and  a  surety.  The  plaintiff 
became  such  surety,  and  Clement  carried  on  his  business 

Vol.  141  Ia— 10 


Digitized  by  LjOOQiC 


146  Geibben  v.   Clement.  [141  Iowa 

under  this  arrangement.  This*  surety  note  was  extended 
from  time  to  time  until  January,  1901.  At  this  time  Clem- 
ent's account  at  the  bank  was  overdrawn  nearly  to  the  full 
amount  of  $500,  and  Clement  was  unable  to  pay.  For  the 
purpose  of  obtaining  funds  to  pay  this  overdraft  a  new 
note  was  executed  for  \  a  like  amount  to  the  Bank  of 
Dallas  Center,  and  the  plaintiff  became  surety  on  this  note 
in  lieu  of  the  note  originally  given  to  the'  Bank  of  Min- 
burn.  With  the  proceeds  of  this  note  the  overdraft  account 
of  Clement  at  the  bank  of  Minbum  was  paid.  The  second 
note  was  extended  from  year  to  year  until  June  14,  1906. 
On  Uiis  date  another  note  for  a  like  amount  was  executed 
by  the  same  parties  to  the  Bank  of  Minbum,  for  the  purpose 
of  obtaining  money  to  pay  the  note  at  Dallas  Center.  The 
last  note  matured  June  14,  1907.  At  this  time  the  bank 
called  upon  the  plaintiff  surety  to  pay  the  same.  The  plain- 
tiff at  that  time  had  an  open  account  to  his  credit  at  such 
bank  for  more  than  the  amount  of  the  note.  He  orally  di- 
rected the  cashier  to  charge  the  amount  thereof  to  his  ac- 
count, which  the  cashier  orally  agreed  to  do.  This  suit  was 
begun  on  June  29,  1907.  The  plaintiff  did  not  actually  is- 
sue a  check  on  his  account  for  the  payment  of  the  note  until 
September  26,  1907,  nor  was  the  note  formally  canceled  by 
the  bank  until  such  date.  The  plaintiff  first  pleaded  such 
formal  payment  in  his  reply  filed  September  27,  1907.  A 
demurrer  to  his  reply  being  sustained,  he  set  up  the  same 
matter  in  an  amended  and  supplemental  petition  filed  No- 
vember 18,  1907.  The  points  relied  upon  by  the  defense 
may  be  stated  briefly  as  follows:  (1)  That  the  suretyship 
indemnified  by  the  mortgage  terminated  in  1901,  when  the 
overdraft  account  was  paid  at  the  Bank  of  Minburn,  and 
that  the  mortgage  was  thereby  discharged:  (2)  that  plain- 
tiff's only  cause  of  action  was  set  up  in  a  supplemental 
petition,  filed  November  18,  1907,  and  that  under  the  terms 
of  the  note  and  mortgage  the  statute  of  limitations  had 
fully  run  before  such  date;   (3)   that  no  cause  of  action 
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accrued  to  the  plaintiff  until  September  26,  1907,  being  the 
date  on  which  he  formally  paid  the  debt  for  which  he  be- 
came surety,  and  that  his  suit  was  therefore  prematurely 
brought  and  could  not  be  saved  by  the  filing  of  a  supple- 
mental petition;  (4)  that  the  defendant  M.  A.  Clement 
never  signed  either  the  note  or  the  mortgage,  and  that  her 
purported  signatures  thereto  are  forgeries,  and  that  such 
.  note  and  mortgage  were  fraudulently  altered  by  the  plain- 
tiff. The  whole  controversy  in  the  case  turns  about  these 
points  of  defense,  and  we  will  consider  them  seriatim. 

I.     In  his  original  petition  the  plaintiff  declared  upon 
his  note  and  mortgage  according  to  their  terms.     The  con- 
sideration for  such  note  and  mortgage  was  developed  by  the 
later  pleadings.     There  is  no  dispute  in  the 
indemnity:  ex-  ovideuco  but  what  they  were  given   to  the 

ouciusb  men  t« 

plaintiff  to  indemnify  against  loss  by  reason 
of  his  suretyship  for  Clement  Clement  himself  testifies: 
"It  was  for  any  purpose  that  might  come  up.  He  might 
sustain  a  loss  that  might  be  good  there  against  me.  I  will 
admit  that  they  were  given  to  protect  Mr.  Gribben,  but  it 
was  not  talked  or  understood  at  the  time."  The  parties 
differ  in  their  testimony  in  this  respect,  that  the  plaintiff 
claims  that  he  received  the  note  and  mortgage  at  the  time  of 
their  date  and  at  the  time  he  signed  as  surety.  Clement  tes- 
tifies that  he  voluntarily  gave  the  note  and  mortgage  to  the 
plaintiff  some  time  subsequently.  We  think  the  contention 
of  the  plaintiff  must  be  accepted  in  this  respect.  Counsel 
for  appellants  contend  that  when  the  overdraft  was  paid 
in  1901,  and  the  $500  note  upon  which  plaintiff,  was  surety 
was  surrendered,  the  function  of  the  security  held  by  the 
plaintiff  was  fully  performed,  that  his  suretyship  had  ter- 
minated, and  that  he  had  sustained  no  loss  by  reason  there- 
of. This  argument  rests  upon  the  letter  rather  than  upon 
the  spirit.  If  Clement  had  paid  his  overdraft  at  the  Bank 
of  Minbum,  and  thus  released  the  plaintiff  from  his  surety- 
ship, tiien  doubtless  appellant's  position  Would  be  sound. 
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even  though  the  plaintiff  had  afterwards  voluntarily  entered 
into  another  suretyship  for  a  like  amount.-  But  in  this 
case  it  was  not  so.  Plaintiff  was  able  to  terminate  his  lia- 
bility as  surety  on  the  first  note  only  by  becoming  surety 
on  another  note,  the  proceeds  of  which  should  pay  the  first 
note.  This  only  changed  the  form  of  his  suretyship.  Its 
substantial  identity  w^as  not  changed.  To  hold  otherwise 
would  be  exceedingly  technical.  We  hold,  therefore,  that, 
the  suretyship  of  the  plaintiff  on  the  successive  notes 
throughout  the  period  of  ten  years  was  a  continuing  sure- 
tyship. The  mortgage,  having  been  given  as  surety  against 
any  loss  which  the  plaintiff  might  suffer,  thereby  continued 
as  long  as  the  suretyship.  It  is  well  established  in  this 
State  that  no  change  of  form  of  the  debt  originally  secured 
by  mortgage  will  release  the  mortgage  so  long  as  the  identity 
of  the  debt  can  be  traced.  Chase  v.  Abbott,  20  Iowa,  154; 
Heively  v.  Matteson,  54  Iowa,  505;  Port  v.  Bobbins,  35 
Iowa,  2.08.  In  the  case  last  cited  a  note  secured  by  mort- 
gage was  surrendered,  and  in  lieu  thereof  a  new  note  with 
surety  was  accepted.  It  was  held  that  the  surety  w^as  en- 
titled to  the  security  of  the  original  mortgage.  If  we  were 
to  hold  otherwise  as  to  the  continuance  of  the  suretyship, 
it  would  hardly  avail  the  defendants.  In  such  case  it  would 
logically  follow  that  plaintiff's  cause  of  action  accrued  in 
January,  1901.  Plaintiff's  liability  on  the  surety  note  at 
that  time  became  absolute.  The  defendant  was  unable  to 
pay  the  overdraft.  The  mc^ney  to  pay  it  could  only  be  pro- 
cured upon  the  credit  of  the  plaintiff.  The  plaintiff's  rights 
and  remedy  in  such  a  case  were  not  confined  to  those  that 
are  implied  by  the  law  of  suretyship.  In  this  case  the  mort- 
gage and  note  w^ere  an  express  promise  to  pay,  and  it  would 
be  competent  for  him  to  show  in  a  court  of  equity  the  lia- 
bility he  had  incurred  in  order  to  discharge  the  suretyship. 
II.  We  will  consider  together  the  second  and  third 
points  of  the  defence.  The  one  is  that  the  statute  of  limi- 
tations had  run  before  plaintiff  set  up  his  cause  of  action  in 
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a  supplemental  petition.     The  other   is  that  his  cause  of 
action  had  not  accrued  until  after  he  com- 

2.  Same:  action 

w^hc'S^'^Sor  re-    ^^eiiced  his  suit.     These  two  propositions  are 
bSlghf!^  ^^^  consistent,  and  one  or  the  other,  or  both, 

limitations,  ^^^^^  neccssarilj  be  fallacious.  If  plaintiffs 
cause  of  action  had  not  accrued  until  September  26,  1907, 
then  the  statute  of  limitations  did  not  begin  to  run  until 
such  time.  If  the  statute  of  limitations  had  fully  run  at 
the  expiration  of  ten  years  after  the  date  of  the  maturity 
of  the  note  according  to  its  terms,  namely,  October  9,  1897, 
it  must  be  because  the  plaintiff  was  entitled  to  maintain  an 
action  upon  the  note  and  mortgage  in  accordance  with  their 
express  terms.  On  that  theory  it  would  be  incumbent  upon 
the  defendants  to  plead  the  fact  relating  to  suretyship  as 
defensive  matter.  This  theory  will  not  avail  the  defendants, 
because  the  plaintiff  did  commence  his  suit  in  this  form 
on  the  29th  day  of  June,  1907.  If  it  was  necessary  for 
the  plaintiff  to  set  up,  not  only  his  note  and  mortgage^  but 
to  plead  the  facts  in  relation  to  suretyship  and  to  aver  pay- 
ment, then  his  cause  of  action  did  not  accrue  until  such 
averment  could  be  made,  and  the  statute  of  limitations  would 
not  commence  to  nm  until  a  cause  of  action  accrued.  On 
either  theory  the  plea  of  the  statute  of  limitations  is  un- 
tenable. 

Was  the  suit  prematurely  brought?  And  if  so,  were 
the  defendants  entitled  to  a  dismissal  thereof  on  that  ac- 
count? As  already  indicated,  the  plaintiff  did  not  draw  his 
check  for  the  payment  of  the  note  until  September  26, 
1907,  although,  as  between  him  and  the  bank,  it  was 
deemed  as  paid  by  him  and  to  be  charged  against  his  ac- 
count as  of  the  date  it  matured.  No  interest  was  charged 
or  claimed  by  the  bank  after  June  14:th.  This  arrange- 
ment between  the  plaintiff  and  the  bank  was  binding  upon 
each  of  them.  As  between  them  it  would  be  deemed  a 
payment  in  a  court  of  equity.  Inasmuch  as  the  arrange- 
ment was  actually  carried  out  later,  and  the  note  snrren- 
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dered  to  the  plaintiflf  long  before  the  trial  of  this  cause, 
defendant  could  not  be  prejudiced  thereby.  He  does  not 
claim  that  he  was  prejudiced.  We  would  not  therefore 
feel  warranted  in  holding  that  the  commencement  of 
plaintiffs  action  was  premature.  If  we  should  so  hold, 
we  do  not  think  that  such  fact  would  entitle  the  defendant 
I  to  a  dismissal  of  the  action.  The  old  rule  which  required 
an  action  to  be  abated,  merely  because  prematurely  brought, 
has  been  borne  down  by  the  trend  of  modem  decisions. 
Under  the  later  decisions,  if  the  plaintiffs  cause  of  action 
is  complete  and  mature  before  it  comes  to  a  hearing,  he 
I  will  ordinarily  be  permitted  to  try  it  out  on  its  merits. 
If  the  action  was  prematurely  brought,  the  court  has  full 
power  to  impose  proper  terms  upon  the  plaintiff  for  the 
full  protection  of  the  defendant.  The  usual  terms  imposed 
are  that  plaintiff  be  required  to  pay  all  costs  incurred  prior 
to  the  maturity  of  his  cause  of  action.  If  other  terms 
ought  in  justice  to  be  imposed,  the  court  has  plenary  power 
in  the  matter.  The  rule  is  to  permit  a  supplemental  pe- 
tition to  be  filed  and  to  allow  the  case  to  proceed.  See 
Little  V,  Pottawattamie  County,  127  Iowa,  381 ;  Bloom  v. 
Insurance  Company,  94  Iowa,  359.  Dennison  v.  Soper,  33 
Iowa,  183,  was  a  case  prematurely  brought  by  a  surety 
as  plaintiff  before  payment  of  the  note,  and  his  action  was 
ordered  dismissed,  although  he  had  paid  the  note  before 
the  trial.  In  that  case,  however,  the  suit  was  brought, 
not  only  before  the  surety  had  paid  the  note,  but  seven 
months  before  the  note  matured.  The  ground  of  the  dis- 
missal was  that  the  only  liability  of  the  defendant  to  the 
plaintiff  was  one  implied  by  the  law  of  suretyship,  and 
under  such  law  no  liability  existed  until  after  maturity 
and  payment  of  the  surety  debt.  Even  upon  the  state  of 
facts  existing  in  that  case,  we  doubt  whether  it  can  be 
regarded  as  entirely  consistent  with  the  holding  in  later 
decisions.  In  the  case  of  ZalesJcy  v.  Home  Insurance  Contr 
pany,    102    Iowa,    621,    the   reasoning   of   the   court    was 
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grounded  upon  the  express  prohibition  of  the  statute. 
The  facts  in  that  case  were  exceptional  in  that  respect  As 
distinguishing  the  Dennison  case  from  the  one  at  bar  it 
should  also  be  noted  that  a  distinction  is  recognized  by 
the  authorities  between  a  case  where  the  plaintiff  surety 
has  no  other  right  or  remedy  than  those  arising  by  impli- 
cation of  law  out  of  the  suretyship  relation  and  a  case 
where  the  plaintiff  has  been  expressly  indemnified  by  a 
written  contract  In  the  latter  case  the  surety  is  entitled, 
to  avail  himself  of  the  express  terms  of  the  written  con- 
tract of  indemnity,  and  he  may  thereby  obtain  an  enlarged 
remedy.  For  a  collation  of  cases  upon  this  subject,  see 
27  Cyc  1067,  1068,  and  cases  therein  cited;  27  Am. 
&  Eng.  Enc.  474,  and  cases  therein  cited.  *  In  such  a  case 
it  has  been  held  that  a  surety  mortgagee  may  foreclose 
his  mortgage  before  paying  his  principal's  debt,  and  ob- 
tain a  decree  ordering  the  proceeds  of  the  foreclosure  to 
be  applied  upon  the  debt  Meeker  v.  Waldrouj  62  Neb. 
689  (87  K  W.  539).  The  effect  of  such  a  decree  would 
be  to  treat  the  mortgage,  at  the  election  of  *the  surety,  as 
security  for  the  original  debt.  From  any  view  of  the  case 
at  bar,  we  must  bold  that  plaintiff's  case  was  neither  barred 
by  the  statute  of  limitations  nor  prematurely  brought. 

III.     It  is  earnestly  contended  that  the  purported  sig- 
natures of  the  defendant  M.  A.   Clement  to  the  note  and 
mortgage  are  forgeries.      The  testimony  of  Mrs.    Clement 
on  this  question  consists  of  the  following,  and 

3.    EXECUTIOM   OF  ^  °' 

iSSSwTcdg"'  no  more:  "The  signature  M.  A.  Clement  to 
S^^wuuTJnlss  ^is  note,  Exhibit  A,  is  not  my  genuine  sig- 
of  signature,  ^aturc.  The  signature  M.  A.  Clement 
to  this  mortgage,  Exhibit  B,  is  not  my  signature."  This 
testimony  was  not.  contradicted  by  any  other  oral  testi- 
mony. One  Boyd  also  testified  that  in  his  opinion  the  sig- 
natures were  not  the  signatures  of  this  defendant  It  is 
Aaid.  in  argument  that  the  court  found  the  signature  on 
the  note  was  a  forgery.     From  such  finding  it  is  argued" 
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that  there  was  necessarily  a  fraudulent  alteration  of  the 
note  on  the  part  of  the  plaintiff,  and  that  therefore  his 
whole  case  should  fail.  We  are  not  able  to  determine  from 
the  record  that  the  lower  coux't  definitely  made  such  a 
finding  as  here  staled.  There  is  no  statement  in  the  rec- 
ord to  that  effect.  The  court. rendered  no  personal  judg- 
ment against  this  defendant.  The  inference  might  there- 
fore be  drawn  that  the  court  found  in  her  favor  as  to  the 
alleged  forgery  of  the  signature  to  the  note.  The  court, 
however,  entered  no  personal  judgment  against  either  de- 
fendant on  the  note  Exhibit  A.  This  note  did  not  repre- 
sent a  debt.  It  was  simply  a  part  of  the  form  of  secur- 
ity. The  court  determined  the  amount  of  the  personal 
liability  of  H.  O.  Clement  from  the  amount  paid  by  plain- 
tiff as  surety  in  his  behalf.  It  allowed  the  plaintiff  6 
percent  interest  thereon,  although  the  note  called  for  8 
percent  interest.  It  is  undoubtedly  true,  however,  that  if 
the  note.  Exhibit  A,  was  signed  by  the  defendant  M.  A. 
Clement,  it  would  render  her  subject  to  a  personal  judg- 
ment, not  for  the  amount  of  the  note,  but  for  the  amount 
of  plaintiff's  loss  as  surety.  The  court  having  failed  to 
enter  such  personal  judgment,  it  is  perhaps  the  fair  infer- 
ence from  the  record  that  the  court  found  that  she  did  not 
sign  the  note.  Does  it  necessarily  follow  that  the  plaintiff 
was  guilty  of  a  fraudulent  alteration  of  the  note  so  as  to 
render  it  void?  And  does  consistency  require  a  finding 
that  her  signature  to  the  mortgage  was  also  a  forgery? 
We  think  not.  As  to  the  alleged  fraudulent  alteration, 
we  are  well  satisfied  from  the  evidence  that  the  purported 
signatures  of  Mrs.  Clement  were  upon  the  note  and  mort- 
gage when  the  plaintiff  received  them  from  her  husband. 
If  either  signature  was  a  forgery,  the  forgery  had  oc- 
curred before  the  instrument  left  the  hands  of  the  hus- 
band. As  to  the  genuineness  of  the  signature  to  the  mort- 
gage, it  appears  that  the  mortgage  was  duly  acknowledged 
before  one  Bligh,  a  notary  public,  and  had  been  on  rec- 
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ord  since  1901.  Bligh  had  died  before  the  trial  was  had, 
and  no  other  person  was  found  who  could  personally  tes- 
tify to  the  transaction.  The  name  of  Mrs.  Clement  was 
written  in  the  body  of  the  notarial  certificate  in  the  hand- 
writing of  Bligh.  It  has  heretofore  been  held  by  this 
court  that  the  certificate  of  a  notary  in  such  cases  is  en- 
titled to  great  weight,  and  should  not  be  lightly  overcome. 
Such  certification  has  been  regarded  as  sufficient  proof  of 
the  genuineness  of  the  signature,  not  only  to  the  mort- 
gage, but  to  the  note  also.  See  Mixer  v.  Bennett,  70 
Iowa,  329;  Herrich  v.  Musgrave,  67  Iowa,  63;  Baily  v. 
Landingham,  53  Iowa,  722;  Van  Orman  v.  McGregor,  23 
Iowa,  300;  Morris  v.  Sargent,  18  Iowa,  90.  The  defend- 
ant denied  only  the  genuineness  of  her  signature.  That 
of  itself  would  not  defeat  her  liability  on  the  mortgage. 
She  did  not  deny  that  she  had  appeared  before  a  notary 
public  and  acknowledged  the  execution  of  the  instrument 
in  the  manner  certified  to  by  him;  and,  if  she  had  made 
such  denial,  it  would  not  of  itself  necessarily  be  sufficient 
to  overcome  the  weight  of  such  certificate.  If  she  acknowl- 
edged the  instrument  before  the  notary  public,  it  was  quite 
immaterial  whether  her  name  was  put  to  it  by  her  own 
hand  or  by  the  hand  of  another.  It  is  true  that  the  plain- 
tiff himself  did  not  see  her  sign  the  paper,  nor  is  he  able 
to  produce  any  witness  that  did.  He  took  the  mort- 
gage from  her  husband,  assuming  that  the  purported  sig- 
nature was  genuine.  He  was  doubtless  imprudent  in  that 
respect.  A  more  cautious  man  would  have  made  himself 
certain  of  the  genuineness  of  the  signature  in  advance. 
But  if  the  plaintiff  had  possessed  such  degree  of  prudence, 
he  would  probably  not  have  become  surety  at  all.  It  is 
the  "man  void  of  understanding"  who  **becometh  surety 
for  his  neighbor."  Proverbs  xvii,  18.  In  any  event  the 
finding  of  the  lower  court  is  well  sustained  by  the  record. 
The  decree  furnishes  the  defendants  no  legal  gTound 
of  complaint,  and  it  is  affirmed. 
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Barbaila  Kbisingeb  v.  The  City  of  Cbeston,  Appellant 

Municipal  corporations:  care  of  sidewalks:  notice:  evidence.    On 

1  an  issue  as  to  whether  defendant  city  was  chargeable  with  notice 
of  the  alleged  defective  conditions  of  its  sidewalks,  in  time  to  have 
repaired  the  same  prior  to  plaintiff's  accident,  it  is  held  under  the 
evidence  to  have  been  a  question  for  the  jury. 

Same:  personal  injury:  damages:  recovery  by  wife.    A  wife  may 

2  recover  as  damages  the  expense  of  medicine  and  medical  attend- 
ance incurred  by  reason  of  a  personal  injury  resulting  from  the 
negligence  of  another,  where  she  actually  employed  the  physician 
and  obligated  herself  to  pay  it  on  her  own  account;  although 
ordinarily  the  husband  is  liable  for  such  expenses  and  presumably 
such  damages  accrue  to  him. 

Same:  damages:  when  not  excessive.    Two  thousand  five  hundred 

3  dollars  damages  is  held  not  excessive  for  injury  to  a  woman  forty- 
nine  years  of  age  and  in  previous  good  health,  where  she  was 
confined  to  her  bed  for  three  months,  incapacitated  for  her  work 
and  suffered  pain  and  permanent  disability. 

Appeal  from  Union  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  February  9,   1909. 

Action  for  damages  resulted  in  judgment  against  de- 
fendant, from  which  it  appeals. — Affirmed. 

L.  J.  Camp,  for  appellant. 

D.   W.   Highee  and   Thos.   L.   Maxwell,  for  appellee. 

Ladd,  J. — In  the  evening  of  April  25,  1906,  at  about 
10:30  o'clock,  the  plaintiff  in  passing  over  an  apron  in 
the   sidewalk   stepped   in   an   opening   left  by   a   displaced 
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plank^  or  on  a  plank^  which  slipped  from  under  her  foot, 
and  fell.  The  trial  resulted  in' judgment  against  the  city, 
awarding  her  damages.  But  three  exceptions  are  inter- 
posed: (1)  That  the  city  was  without  notice  of  the  de- 
fect in  the  sidewalk;  (2)  that  an  instruction  directing  the 
jury  to  allow  plaintiff  for  medical  attendance  and  medi- 
cines was  erroneous;  and  (3)  that  the  assessment  of  dam- 
ages was  excessive. 

There  was  no  evidence  that  the  city  had  actual  notice 

of  the  defect  in  the  walk.     Ought  it,  in  the  exercise  of 

that  degree  of  vigilance  exacted  from  its  officers,  to  have 

discovered  the  defect,  and  repaired  the  walk 

cMPOKATioNs:    prior  to  the  accident.     One  witness  testified 

care  of  side-  i.ii  /»       i  •  i 

walks:  no-        that    lu    the    latter    part   of    the   winter    he 

tice:  evidence.     ....  i  i        i 

had  "seen  one  board  clear  out  at  times; 
sometimes  it  was  open  and  sometimes  the  boards  were  close 
together."  Another  testified  that:  "Prior  to  the  time  she 
got  hurt,  I  had  seen  the  boards  kind  of  raised  up.  I  saw 
the  planks  loose  quite  a  little  while  prior  to  the  time  she 
was  injured.''  Still  another  noticed  the  two  boards  were 
loose  about  a  week  before  plaintiff  fell.  Surely,  in  view 
of  the  active  duty  of  inspection  devolving  upon  the  city's 
officers,  this  evidence  of  the  condition  of  the  walk  was 
sufficient  to  carry  the  issue  to  the  jury.  But  it  is  argued 
that,  as  plaintiff  had  passed  over  it  twice  a  day  during 
eight  months  and  had  not  discovered  the  loose  plank,  the 
city  ought  not  to  be  held  to  have  notice  of  them.  She 
left  her  home  for  the  restaurant  at  five  in  the  morning, 
and  ordinarily  did  not  return  until  ten  o'clock  at  night. 
As  explained,  she  could  not  well  have  observed  defects  in 
the  walk  save  when  she  returned  during  the  day,  which 
happened  occasionally.  It  may  have  been  light  at  five 
o'clock  in  August  previous,  as  contended,  but  for  all 
that  appears  the  sidewalk  was  not  out  of  repair  at 
that  time.  Moreover,  the  inquiry  is  not  whether  she  no- 
ticed  the   condition   of  the   walk,   but   whether   it   was   so 
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noticeable  that  the  city  in  the  discharge  of  its  active  dnty  in 
keeping  it  in  reasonable  repair  should  have  discovered  the 
loose  planks,  and  fastened  them  before  the  accident.  Bro- 
burg  V.  Des  Moines,  63  Iowa,  523,  relied  on  by  ai)pellant, 
is  not  in  point,  for  in  that  case  none  of  those  passing 
along  the  street  several  times  a  day  had  noticed  its  danger- 
ous condition,  and  the  court  held  that  the  city  was  not 
bound  to  have  known  w^hat  no  one  else  had  been  able  to 
discover.  Here,  even  though  plaintiff  had  not  observed, 
others,  as  the  jury  might  have  found,  had  noticed  the  loose 
plank  in  the  walk  for  a  considerable  time  previous,  and  the 
issue  as  to  whether  defendant  ought  to  have  known  of  and 
repaired  the  defect  was  for  the  jury. 

II.     The  court  instructed  the  jury  to  allow  plaintiff 

"such   sum   for  medicines   and   medical   attendance   as   the 

preponderance   of    the   evidence   shows   she   has    incurred." 

a.  Same:  person-    Plaintiff    participated    in    conducting    a    res- 

dainag"sVrc-     tauraut  in  the  name  of  her  husband  and  son. 

covery  by  r>«iii  •!  i  l*  Ij. 

wife.  bhe    had    no    independent    occupation,     but 

she  did  employ  the  physicians  and  personally  agreed  to 
pay  them,  and  for  this  they  trusted  her.  This  was  un- 
disputed. Ordinarily,  as  the  duty  of  caring  for  and  maiti- 
taining  the  wife  devolves  upon  the  husband,  such  expenses 
are  primarily  his,  and  presumably  such  damages  accrue 
to  him.  Tuttle  v.  Railway,  42  Iowa,  518;  Elenz  i\  Con- 
rad, 115  Iowa,  183;  Keller  v.  Lewis,  116  Iowa,  369. 
Without  approving  the  doctrine  of  the  last  two  cases,  it 
is  enough  now  to  say  that  the  facts  of  this  case  clearly 
distinguish  it  therefrom.  Where  the  wife  has  actually 
paid  such  expenses,  there  is  no  good  reason  for  denying 
her  the  right  to  recover  the  same.  If  the  defendant  is 
liable  therefor,  it  can  make  no  difference  whether  pay- 
ment is  made  to  the  husband  or  the  wife  if  the  latter  has 
actually  paid  it  from  her  separate  means;  for  in  that  event 
the  husband  could  not  recover  it  airain  and  the  defendant 
would  be  in  no  danger  of  being  obliged  to  pay  a  second 
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time.  City  of  Columbus  v.  Strassner,  138  Ind.  301  (34 
N.  E.  5,  37  X.  E.  719).  In  so  far  as  the  right  to  recover 
is  concerned,  it  is  immaterial  whether  the  expense  has 
been  paid  by  the  wife  or  has  been  personally  incurred  by 
her.  If  she  has  obligated  herself  to  pay  it  on  her  own 
account,  she  is  damaged  to  the  extent  of  the  reasonable 
value  of  tlie  services  and  medicines,  and  is  entitled  to  re- 
cover as  though  a  feriie  sole.  Lucas  v.  Railway,  92  Mich. 
412  (52  N.  W.  745);  Board  of  Commissioners  of  Shelby 
County  V.  Castetter,  7  Ind.  App.  309  (33  N.  E.  986,  34 
N.  E.  687).  The  facts  justified  the  instruction  as  given. 
III.  Appellant  contends  that  the  sum  allowed  as 
damages  is  excessive.  At  the  time  of  the  injury  plaintiff 
was  forty-nine  years  old,  with  an  expectancy  of  twenty- 
two  years,  weighed  two  hundred  and  twenty- 
damaies:  when  five   pouuds,    was    iu   good    health,    and    had 

not  excessive.  ,  i«i'  ti»  m 

led  an  active  and  industrious  life.  She  was 
confined  to  her  bed  for  three  months  after  the  fall,  and  has 
been  unable  to  do  any  work  since.  She  has  become  afflicted 
with  varicose  veins  on  the  left  leg,  with  lumps  thereon  as 
large  as  walnuts.  As  her  circulation  is  poor,  ulceration 
may  follow.  One  kidney  is  displaced,  and  incontinence 
of  the  urine  is  likely  to  be  permanent.  The  muscles  which 
hold  the  abdominal  walls  seem  to  have  pulled  loose  from 
the  sternum  so  that  she  suffers  from  ptosis  abdominalis, 
meaning  the  general  letting  down  of  the  contents  of  the 
abdominal  cavity.  Aside  from  impairing  her  ability  to 
move  about,  this  causes  pain  at  the  stomach  and  injures 
the  digestion.  She  also  suffers  pain  where  the  ensiform 
cartilage  connects  the  ribs  to  the  breastbone.  Appellant 
argues  that  her  condition  in  larire  part  at  least  is  due 
to  a  general  breaking  down  as  the  result  of  a  previous 
life  of  toil,  but  there  is  no  evidence  to  this  effect  in  the 
record.  Other  causes  are  sugge?^tod,  but  the  jury  well 
might  have  found  her  condition  traceable  to  injuries  re- 
ceived when  she  fell,  rather  than  to  other  causes  possible, 
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though  not  to  be  inferred  from  the  evidence  adduced.  In 
view  of  plaintiff's  condition,  it  can  not  be  said  that  the 
amount  allowed  as  damages,  $2,500,  is  excessive. — Af- 
-firmed. 


William  Oliveb  v.  L.  E.  Kneedleb  and  C.  A.  Kneed- 
leb, Appellants. 

Real  property:  breach  of  contract:  pleading.    A  petition  alleging 

1  the  falsity  of  covenants  of  warranty  in  a  deed  and  also  a  written 
tender  of  rescission,  and  asking  damages  to  the  amount  of  the 
consideration  paid,  presents  an  action  for  recovery  of  the  consid- 
eration and  not  one  for  damages  for  breach  of  warranty. 

Same:  rescission:  evidence.    In  an  action  to  recover  the  considera- 

2  tion  paid  for  land  in  personal  services,  upon  rescission  of  the 
contract  because  of  failure  of  title,  evidence  of  the  value  of  the 
services  rendered  is  admissible. 

Appeal  from  Woodbury  District  Court. — Hon.   William 
Hutchinson,   Judge. 

Tuesday,  Febbuaey  9,  1909. 

Action  to  recover  damages  resulting  to  plaintiff  from 
the  falsity  of  covenants  of  defendants  as  grantors  in  a 
deed  of  conveyance  of  certain  lots  to  the  plaintiff.  On 
trial  to  the  court  without  a  jury,  judgment  was  rendered 
against  defendants  for  $95  and  costs,  from  which  they  9l^- 
pesil.— '-Affirmed. 

C.  R.  Jones,  for  appellants. 

Sullivan  &  Oriffin,  for  appellee.' 

McClain,  J. — Plaintiff,  being  by  trade  a  painter, 
entered  into  a  contract  with  defendants,  by  which  he  was 
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to  perform  certain  work  for  defendants  in  the  line  of  his 
trade  and  receive  in  consideration  therefor  two  lots  stated 
to  be  of  the  value  of  $150.  The  work  was  performed,  and 
the  defendants  gave  plaintiff  a  quitclaim  deed,  and,  on 
a  subsequent  complaint  of  plaintiff  that  he  was  unable  to 
raise  money  by  mortgage  of  the  lots  held  under  such 
deed,  they  gave  him  a  warranty  deed.  Almost  immediately 
thereafter  the  plaintiff  tendered  a  return  of  the  warranty 
deed  which  had  not  befen  recorded,  and  demanded  the 
value  of  the  lots,  stating  in  his  written  tender  and  notice 
of  rescission  that  the  deed  conveyed  no  title  to  the  lots. 
This  tender  and  demand  being  refused,  plaintiff  brought 
this  action,  alleging  the  making  in  the  deed  of  covenants 
of  warranty  and  complete  breach  thereof  and  entire  fail- 
ure of  title  to  the  lots,  and  asking  the  recovery  of  damages 
to  the  amount  of  the  consideration  of  such  conveyance. 
To  this  petition  the  defendants  demurred  on  the  ground 
that  there  was  no  allegation  that  plaintiff  had  been  dis- 
turbed in  his  quiet  enjoyment  of  the  property  or  evicted 
therefrom,  and,  on  the  overruling  of  this  demurrer,  de- 
fendants answered,  admitting  the  conveyance,  alleging  title, 
and  further  alleging  that  the  consideration  for  the  convey- 
ance did  not  exceed  $50.  The  court,  after  hearing  the 
evidence,  found  that  the  value  of  the  consideration  for 
the  conveyance  was  $95,  and  rendered  judgment  for  that' 
amount 

L  The  appellants  contend  that  the  action  is  for 
breach  of  w^arranty,  and,  as  plaintiff  has  not  been  disturbed 
in  his  possession  of  the  property  under  the  deed,  he  has  no 
right  of  action  for  more  than  nominal  damages.  But  in 
the  first  place  it  appears  that  the  plaintiff  has  not  had 
possession  of  the  lots  under  the  deed.  At  the  time  of 
the  conveyance,  the  right  to  occupy  the  lots  for  purposes 
of  cultivation  was  in  a  third  person,  who  had  not  attorned 
to  nor  recognized  the  right  of  plaintiff  to  such  possession. 
In  the  second  place,  the  action  is  not  necessarily  one  for 
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damages  for  breach  of  warranty.  It  is  true  the  plaintiff 
alleges  the  falsity  of  the  covenants  of  warranty,  but  in  con- 
nection therewith  he  also  alleges  a  written  tender  of  re- 
scission, and,  if  the  defendants  had  no  title,  plaintiff  had 
his  right  for  breach  of  the  representations  contained  in 
these  covenants  to  rescind  and  demand  the  consideration 
paid.  The  court  found  the  action  to  be  one  for  recovery 
of  consideration,  and  not  one  for  damages  for  breach  of 
warranty,  and  we  concur  in  his  construction  of  the  plead- 
ings. Under  these  circumstances,  it  was  proper  to  try 
the  issue  tendered  by  defendants'  answer  with  regard  to 
the  amount  of  the  consideration. 

II.  Treating  the  action  as  one  for  recovery  of  con- 
sideration paid  on  rescission  of  the  contract  to  accept  the 
lots  in  satisfaction  of  services  rendered,  there  was  no  error 
in  receiving  evidence  as  to  the  value  of  the  work  done  by 
plaintiff  for  the  defendants,  and  the  finding  of  the  court 
as  to  this  matter  of  fact  is  conclusive  upon  us. 

There  is  no  error  in  the  record,  and  the  judgment  is 
aifirmed. 


George  H.  Hollister,  Receiver,  Plaintiff,  Mackenzie 
Stewart,  Intervenor,  Appellant,  v.  The  Vermont 
Building  Company  and  F.  L.  Eaton,  Receiver,  Ap- 
pellees. 

Practice  in  Federal  Courts:  application  of  state  statutes:  juris- 
I  diction  :  VALIDITY  OF  JUDGMENT.  Where  there  is  no  provision  of 
the  federal  statute  governing  the  service  of  notice  or  subpoena, 
the  statute  of  the  state  on  the  subject  where  the  federal  court  is 
held  will  govern,  even  in  an  equity  action,  if  reasonable  and 
adapted  to  the  purpose;  and  where  the  federal  court  has  applied 
the  state  statute,  finding  it  sufficient  to  confer  jurisdiction,  the  state 
courts  will  not  reach  a  contrary  conclusion:  so  that  where  the 
officers  of  a  domestic  corporation,  residents  of  another  state,  ab- 
sented themselves  from  the  state  and  provided  no  place  of  business 
therein,  and  the  federal  court  in  a  suit  to  dissolve  the  corporation 


Digitized  by  LjOOQiC 


Feb.  1909]     Hollister  v.  Vermont  Building  Co.     161 

and  appoint  a  receiver,  in  the  absence  of  a  federal  statute,  adopted 
the  state  statute  as  to  service  of  notice  on  corporations  and  de- 
termined that  it  had  acquired  jurisdiction  thereby,  the  judgment 
in  the  state  court  will  be  given  effect  and  the  receiver  permitted 
to  sue  therein. 

Jadgments:  fraud  in  obtaining  same:  jurisdiction.  Where  a  .de- 
2  fault  judgment  against  a  corporation  was  set  aside  and  a  federal 
court  entered  a  decree  of  dissolution  and  appointed  a  receiver, 
and  thereafter  an  igtervener  caused  the  action  in  the  state  court 
to  be  redocketed,  alleged  ownership  of  the  original  cause  of  action 
and  obtained  judgment  without  notice  to  the  receiver  and  without 
disclosing  the  previous  history  of  the  ,case,  the  judgment  so  ob- 
tained is  held  to  have  been  without  jurisdiction  and  should  be 
set  aside  at  the  suit  of  the  receiver  on  the  ground  of  fraud. 

Appeal  from  Woodbury  District  Court. — Hon.  J.  F. 
Oliver,  Judge. 

Wednesday,  February  10,   1909. 

This  is  a  proceeding  by  F.  L.  Eaton,  as  receiver  of 
the  Vermont  Building  Company,  to  set  aside  a  judgment 
against  said  company  obtained  by  the  intervener;  irregu- 
larity and  fraud  and  want  of  jurisdiction  being  alleged. 
Defendant  answered  with  a  general  denial,  and  pleaded  a 
want  of  authority  in  the  receiver  to  bring  the  proceeding, 
in  that  his  appointment  was  had  without  jurisdiction.  In 
the  trial  below  judgment  and  decree  was  entered  for  the 
petitioner,  F.  L.  Eaton,  receiver,  as  prayed.  The  inter- 
vener, Mackenzie  Stewart,  appeals. — Affirmed. 

A.  Van  Wagenen,  for  appellant. 

Hubbard  &  Burgess,  for  appellee. 

Evans,  C.  J. — The  Vermont  Building  Company  was 
a  corporation  organized  under  the  laws  of  the  State  of 
Iowa,  with  its  principal  place  of  business  at  Sioux  City. 
It  was  organized  for  the   sole  purpose  of  erecting  and 
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managing  for  profit  a  certain  building  known  as  the  Ma- 
sonic Block.  Another  corporation  known  as  the  Fann- 
ers' Trust  Company  was  interested  and  active  in  pro- 
moting its  organization,  and  for  some  time  owned  and 
held  all  of  its  common  stock,  consisting  of  six  hundred 
shares.  Its  preferred  stock  consisted  of  three  himdred  and 
fifty  shares,  the  larger  part  of  which  was  owned  by  one 
William  T.  Honsinger,  of  the  State  of  New  Yort  The 
Farmers'  Trust  Company  went  into  the  hands  of  a  re- 
ceiver, G.  H.  HoUister.  In  1897  HoUister,  as  receiver  of 
the  Farmers'  Trust  Company,  brought  an  action  on  ac- 
count against  the  Vermont  Building  Company,  and  ob- 
tained a  judgment  by  default  for  something  over  $3,000. 
Some  time  afterwards  certain  minority  stockholders  own- 
ing preferred  stock  brought  a  suit  in  equity  to  set  aside 
such  judgment  as  having  been  obtained  by  fraud  and  upon 
a  fictitious  claim.  This  suit  is  known  in  the  record  as 
No.  17,111.  The  plaintiffs  in  the  equity  suit  filed  ap- 
plication also  in  the  original  suit  brought  by  HoUister 
asking  to  set  the  judgment  aside.  This  latter  application 
and  the  equity  suit  were  consolidated  and  tried  together, 
and  a  decree  entered  therein  granting  the  relief  prayed. 
The  decree  in  the  equity  suit  is  not  set  out  in  the  record, 
but  a  full  copy  of  the  petition  upon  which  the  decree  was 
entered  is  set 'out;  and,  as  against  appellant,  we  must  as- 
sume that  the  allegations  of  the  petition  in  the  equity  suit 
were  sustained  in  the  decree.  An  order  was  also  entered 
in  the  original  suit  vacating  and  setting  aside  the  judg- 
ment The  decree  in  question  and  the  order  referred  to 
were  entered  in  September,  1901.  From  and  after  the 
entry  of  such  decree  HoUister  treated  the  claim  originally 
sued  on  by  him  as  invalid  and  void,  and  canceled  the 
same,  and  in  1903  made  his  final  report  as  receiver  of 
the  Farmers'  Trust  Company,  and  received  his  discharge. 
In  the  equity  suit  referred  to  the  petition  charged 
that   HoUister   was   an    officer   of   the   Vermont   Building 
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Company  at  the  time  that  he  took  judgment  against  it 
by  default.  It  was  also  charged  that  Hollister  and  Hon- 
singer  were  working  together  against  the  interest  of  the 
Vermont  Building  Company  for  the  purpose  of  gaining 
control  thereof,  to  the  detriment  of  the  minority  stock- 
holders, and  that  the  taking  of  the  judgment  by  default 
was  a  part  of  such  scheme.  After  the  judgment  referred 
to  was  set  aside,  Honsinger  became  the  owner  of  all  the 
comtnon  stock.  At  the  annual  meeting  of  1904  he  caused 
himself  to  be  elected  president  of  the  corporation,  and 
caused  all  other  officers  of  the  corporation  to  be  elected, 
the  same  consisting  of  members  of  his  family  and  his 
attorney,  all  of  the  same  being  residents  of  the  State  of 
New  York.  In  the  meantime  there  had  been  a  foreclosure 
sale  of  the  Masonic  Block,  which  comprised  all  the  prop- 
erty owned  by  the  corporation,  except  a  surplus  of  cash  on 
hand  as  a  part  of  the  proceeds  of  the  sheriff's  sale.  At 
the  time  Honsinger  and  his  family  became  officers  of  the 
corporation  the  period  of  redemption  from  the  sheriff's  sale 
had  not  expired.  The  assets  of  the  corporation  consisted 
of  something  over  $13,000  in  cash,  and  the  equity  of  re- 
demption. Honsinger  closed  the  local  office,  removed  all 
the  books,  papers,  cash  and  property  of  every  kind  belong- 
ing to  the  corporation  to  the  State  of  New  York,  and 
never  made  redemption  from  the  sheriff's  sale.  After  the 
issuance  of  a  sheriff's  deed  to  the  purchaser,  the  minority 
stockholders  brought  a  proceeding  in  the  federal  court  sit- 
ting at  Sioux  City  to  wind  up  and  dissolve  the  corporation, 
and  to  appoint  a  receiver  to  take  charge  of  its  affairs,  and 
the  petitioner,  F.  L.  Eaton,  was  appointed  as  such  receiver. 
The  federal  court  entered  an  order  prescribing  the  notice 
or  subpoena  to  be  served  upon  the  corporation,  and  or- 
dered that  the  same  be  served  upon  its  president  in  the 
State  of  New  York.  Such  service  and  return  thereon 
having  been  made,  the  court  entered  a  decree  dissolving 
the  corporation  and  confirming  the  appointment  of  Eaton 
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as  receiver,  which  final  order  was  made  on  the  9th  day 
of  December,  1905.  On  December  23,  1905,  the  inter- 
venor  Mackenzie  Stuart,  a  son-in-law  of  Honsinger,  and 
a  resident  of  New  York,  appeared  by  attorney  in  the  dis- 
trict court  of  Woodbury  County,  it  being  the  last  day  of 
its  November  session,  and  caused  to  be  entered  upon  the 
docket  the  former  case  of  Hollister,  Receiver,  v.  Vermont 
Building  Company,  which  is  ^e  case  whose  title  is  car- 
ried at  the  head  hereof.  He  filed  therein  an  alleged*  pe- 
tition of  intervention,  allying  that  he  had  become  the 
owner  by  assignment  from  Hollister  of  the  cause  of  action 
originally  alleged  therein,  and  asked  judgment  therefor. 
He  presented  to  the  trial  judge  a  letter  written  by  Hon- 
singer in  the  State  of  New  York,  as  president  of  the  cor- 
poration, stating  that  the  claim  was  just,  and  that  there 
was  no  defense  thereto,  and  then  and  there  obtained  an 
entry  of  judgment  as  prayed.  The  trial  judge  had  no 
knowledge  of  the  past  history  of  the  case.  The  receiver 
of  the  corporation  had  no  knowledge  of  this  proceeding 
until  the  month  of  May,  1906,  whereupon  he  filed  his  pe- 
tition to  annul  and  set  aside  the  judgment  entry.  The 
principal  defense  urged  against  this  proceeding  is  that 
Eaton  is  without  authority  to  represent  the  defendant  as 
receiver,  because  the  court  was  without  jurisdiction  to 
appoint  him.  The  alleged  want  of  jurisdiction  is  based 
upon  a  want  of  service  of  notice  upon  the  officers  of  the 
corporation,  and  we  shall  give  our  first  consideration  to 
this  question.* 

I.     As  already  indicated,  the  Vermont  Building  Com- 
pany was  an  Iowa  corporation,  with  its  principal  place  of 
business  at  Sioux  City.     It  was  organized  for  the  sole  pur- 
I.  Practice  ik     pose  of  transacting  business  at  Sioux  City, 
caSo"of '*^^*    and  never  did  transact  business  at  any  other 
ftiri*^fcSSi*"'   place.     Its  officers  were  all  residents  of  the 
jS&?.^        State    of    New   York.      They    all    absented 
themselves  from  the  State  of  Iowa,  and  took  therefrom 
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all  the  books,  papers  and  property  of  the  company.  They 
provided  no  place  of  business  for  the  corporation  in  the 
State  of  Iowa.  The  corporation  could  not  be  sued  in  the 
federal  court  in  any  other  district  than  the  Northern  dis- 
trict of  the  State  of  Iowa.  The  contention  of  the  inter- 
venor  is  that  the  federal  court  for  such  Northern  district 
could  not  acquire  jurisdiction  over  the  corporation,  ex- 
cept by  service  of  notice  or  subpoena  within  the  district. 
His  contention  is  that  there  is  no  federal  statute  which  per- 
mits a  notice  or  subpoena  to  be  served  in  such  a  case  in 
another  State,  and  that  the  federal  court,  therefore,  ac- 
quired no  jurisdiction  of  the  corporation  by  serving  notice 
upon  its  president  in  the  State  of  New  York.  If  this  con- 
tention be  correct,  the  situation  was  unique.  The  cor- 
poration could  not  be  sued  in  New  York  because  it  was  in 
Iowa.  Jurisdiction  to  sue  it  could  not  be  acquired  in 
Iowa  because  its  officers  were  in  New  York.  The  course 
followed  by  the  federal  court  was  to  recognize  the  fact 
that  the  federal  statutes  contained  no  provision  applicable 
to  the  case.  It,  therefore,  followed  the  provisions  of  the 
Iowa  statute  as  to  the  service  of  notice  upon  corporations, 
and  ordered  that  service  be  made  accordingly,  and  it  was 
done.  The  federal  court  held  that  this  was  sufficient  to 
confer  jurisdiction  upon  it.  In  pursuance  of  such  notice 
it  assumed  jurisdiction  and  entered  decree.  In  pursuance 
of  such  decree  Eaton  holds  his  office  as  receiver,  and  ap- 
pears as  such  in  this  case.  Shall  we  hold  the  proceeding 
void  for  want  of  jurisdiction  in  that  court  ?  The  rule  that 
practice  in  the  federal  courts  will  follow  the  statute  of  the 
state  where  such  federal  court  is  held  has  application  or- 
dinarily to  law  cases  only.  The  rule  is  not.  regarded  as 
binding  upon  the  federal  courts  in  equity  cases.  Never- 
theless it  has  been  held  repeatedly  that  even  in  an  equity 
case,  "when  there  is  no  applicable  provision  of  a  federal 
statute,  the  procedure  of  the  State  statutes  may  be  followed, 
if  deemed  reasonable  and  adaptable  to  the  purpose.''     To- 
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ledo  Scale  Co.  v.  Scale  Company,  142  Fed  919  (74  C. 
C.  A.  89);  1  Foster's  Fed.  Prac.  (3d  Ed.)  254.  Where, 
therefore,  the  federal  court  does  adopt  the  provisions  of 
the  statute  of  our  State,  in  the  absence  of  an  applicable 
provision  in  the  federal  statutes,  and  follows  the  provisions 
of  such  statute,  and  finds  it  sufficient  to  confer  jurisdiction 
upon  it,  we  can  conceive  of  no  valid  reason  why  we  should 
reach  a  contrary  conclusion.  The  course  followed  by  the 
federal  court  seems  to  us  as  the  rational  and  natural  solu- 
tion of  the  anomalous  situation.  The  situation  itself  was 
purposely  created  by  the  persons  whose  interests  would  be 
subserved  by  defeating  the  jurisdiction  of  the  appointing 
court 

11.  It  is  urged  by^th^  appellant  that  the  obtaining 
of  the  judgment  in  the  manner  in  which  it  was  done  in- 
volved nothing  more  than  an  irregularity,  and  that  this 
question  could  only  be  raised  by  motion  filed 
*'  ^froudln^b-  before  the  succeeding  term,  and  that  the  pe- 
jSiSfcUom**  titioner  is  therefore  too  late.  This  point  is 
not  well  taken.  It  is  putting  it  mildly  to 
call  the  procedure  adopted  an  irregularity.  Not  only  was 
the  court  justified  in  finding  that  fraud  was  practiced  in 
obtaining  the  judgment  within  the  meaning  of  the  statute, 
but  we  think  there  was  an  utter  want  of  jurisdiction. 
The  power  of  the  court  to  expunge  a  record  entered  with- 
out jurisdiction  exists  independent  of  the  statute,  and  with- 
out reference  to  statutory  time.  In  this  case,  however, 
the  petitioner  did  file  his  application  within  one  year,  as 
provided  by  the  statute. 

The  judgment  of  the  court  below  was  right,  and  it  is 
ajfirmed. 
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James  Ax.bebt  Tracy,  Appellant,  v.  William  A.  Radeke. 

Real  property:  brokerage  contract:  construction.  A  commission 
contract  for  the  sale  of  land  which  provides  that  the  broker  will 
use  his  best  efforts  to  find  a  buyer,  and  that  the  owner  will  aid 
in  every  way  possible,  does  not  create  an  exclusive  agency  and 
deprive  the  owner  of  the  right  to  sell;  and  upon  a  sale  by  the 
owner  to  a  purchaser  procured  by  himself  the  agent  is  not  en- 
titled to  a  commission. 

Appeal  from  Woodbury  District  Court, — Hon.   Wm. 
Hutchinson,   Judge. 

Wednesday,  Februaey  10,  1909. 

Demubbeb  to  a  petition  alleging  a  commission  due  on 
sale  of  land  was  sustained,  and,  as  plaintiff  elected  to 
stand  on  the  ruling,  the  petition  was  dismissed.  Plaintiff 
appeals. — Affirmed. 

James  Albert  Tracy,  for  appellant 

Randall,  Courtney  &  Harding,  for  appellee. 

Ladd,  J. — ^According  to  the  petition,  at  the  times  in 
question  the  plaintiff  was  engaged  in  the  real  estate  busi- 
ness at  Sioux  City  under  the  name  and  style  of  Tracy 
Realty  Company,  and  maintained  co-operative  offices  in 
different  places  in  Iowa,  Minnesota,  and  the  Dakotas,  each 
actively  co-operating  with  every  other;  defendant  was 
owner  of  a  quarter  section  of  land  in  Lincoln  County, 
Minn.;  on  September  28,  1906,  a  contract  was  en- 
tered into  by  the  interchange  of  a  proposition  and  accept- 
ance in  words  following: 
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Tracy  Realty  Co.,  Sioux  City,  Iowa — Gtentlemen: 
For  12  months,  and  till  ten  days  after  written  notice,  use 
your  best  efforts  to  get  me  a  buyer  for  the  N.  W.  ^4  of 
section  12,  to\vnship  109,  range  45,  Lincoln  County,  Min- 
nesota, and  I  will  aid  in  every  way  possible,  and  show  farm 
free.  [Here  follows  description.]  For  an  acceptable  pur- 
chaser, on  agreeable  terms,  will  give  you  $1  an  acre;  or 
if  you  find  such  purchaser  will  pay  you  that,  with  the  ex- 
cess he  agrees  to  pay,  if  any.     [Signed]  Wm.  A.  Radeke. 

Received  of  Wm.  A.  Radeke,  listing  agreement  of  his 
property,  consisting  of  the  N.  W.  1/4,  sec.  12 — 109 — 45, 
Lincoln  County,  Minn.,  together  with  his  $15,  with  the 
understanding  that  the  undersigned  will  add  $15  of  their 
money  to  it — ^making  $30 — and  spend  it  all  in  advertising 
said  property  for  sale,  and  if  quick  sale  is  not  thereby 
made,  agree  without  further  fee,  to  keep  everlastingly  at 
it  to  get  a  buyer  till  one  is  secured,  or  the  owner  says 
quit,  and  when  the  sale  is  made  will  credit  the  $15  on 
the  commission.  Tracy  Realty  Co.,  by  J.  W.  Alexander, 
Local  Representative. 

The  petition  farther  alleged  that  plaintiff  had  per- 
formed his  part  of  the  agreeement,  and  that  on  October  7, 
1907,  defendant  had  found  a  purchaser  for  the  land  to 
whom  he  had  sold  the  same,  and  prayed  judgment  for  $1 
per  acre  less  the  $15  advanced.  The  ground  of  defendant's 
demurrer  in  substance  was  that  the  contract  did  not  operate 
to  deprive  the  owner  of  the  right  to  sell  his  property  nor 
permit  plaintiff  to  levy  tribute  on  him  in  event  he  should 
be  able  to  find  a  purchaser.  It  will  be  noted  that  plain- 
tiff is  not  given  the  exclusive  agency,  nor  is  there  any  ex- 
press promise  to  pay  a  commission  on  a  sale  made  by 
himself.  The  only  ground  for  such  an  implication  is 
found  in  the  repetition  in  substance  of  the  promise  of  com- 
pensation. These  promises,  however,  are  to  be  construed 
in  connection  with  the  context,  and,  when  this  is  done, 
it  will  be  found  that  the  services  mentioned  for  which 
compensation  is  to  be  made  are  plaintiff's  best  efforts  "to 
get  a  buyer,"  and  that  defendant  was  merely  "to  aid  in 
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every  way  possible."  Fairly  construed,  this  means  that 
he  was  to  aid  plaintiff  in  such  efforts,  and  has  no  refer- 
ence to  any  independent  effort  on  his  part  to  sell  the  farm. 
The  agreement  differs  so  radically  from  that  construed  in 
Metcalf  V.  Kent,  104  Iowa,  487,  that  the  case  is  not  in 
point.  As  the  proposition,  and  acceptance  did  not  deprive 
the  owner  of  the  right  to  find  a  purchaser  for  his  property, 
the  sale  thereof  was  neither  a  performance  nor  violation  of 
the  terms  of  the  contract.  Ingold  v.  Symonds,  125  Iowa, 
82.    See  Tracy  v.  Abney,  122  Iowa,  306.— A^^rmet?. 


Hambbo  Distilling  &  Distbibuting  Co.,  Appellee,  v.  J. 
J.  Pbice  &  Co.  ET  AL.,  Appellants. 

Judgments:  presumption  as  to  regxjlarity.    In  the  absence  of  any 

1  record  of  the  evidence  or  proceedings  had  upon  the  trial  every 
presumption  will  be  indulged  in  favor  of  the  regularity  of  the 
judgment. 

Appeal:  variance:  objection  not  xjrged  below.    Where  the  parties 

2  in  an  action  against  a  partnership  alleged  to  consist  of  certain 
persons  proceed  to  trial  without  impleading  another,  disclosed  by 
the  evidence  to  be  a  member  of  the  firm,  the  variance  between 
the  pleading  and  the  proof  is  not  such  that  the  answering  de- 
fendants can  urge  it  on  appeal  to  defeat  the 'action. 

Partnership:  sale  to  partner:  action  for  the  price.     Where  the 

3  answer  to  a  suit  for  the  price  of  liquor  admits  the  purchase  and 
oflFers  no  defense  except  that  the  sale  to  them  was  illegal,  it  is 
immaterial  whether  the  person  who  acted  for  the  firm  in  making 
the  purchase  was  a  member  of  the  firm. 

Appeal:  findings  of  lower  court:  presumption.    Where  there  is  no 

4  abstract  of  the  evidence  it  will  be  presumed  on  appeal  that  the 
findings  of  fact  by  the  trial  court  were  justified. 

Appeal  from  Mahaska  District  Court. — ^Hon.  K.  E. 
WiLCOXEN,  Judge. 

Wednesday,  Februaey  10,  1909. 
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Action  to  recover  for  goods  sold  and  delivered.  Judg- 
ment for  plaintiff,  and  defendants  appeal. — Affirmed. 

Listen  McMillan,  for  appellants. 

Frank  T.  Nash  and  Irving  O.  Johnson,  for  appellee. 

Weaver,  J. — The  appellee  is  a  wholesale  dealer  in 
liquors  at  the  city  of  Baltimore,  Md.  It  alleges  that  the  de- 
fendants John  J.  Price  and  T.  J.  Price  constituted  a  part- 
nership under  the  style  of  J.  J.  Price  &  Co.,  engaged  in 
business  as  pharmacists  at  Oskaloosa,  Iowa,  and  that  on 
March  6,  1905,  at  Baltimore,  Md.,  plaintiff  sold  to  said 
firm  certain  intoxicating  liquors  to  the  amount  and  value 
of  $159.35,  and  that  the  indebtedness  so  contracted  has 
never  been  paid.  The  defendants  in  answer  admit  the  pur- 
chase of  the  liquors,  but  allege  that  the  sale  was  made  in 
Mahaska  County,  Iowa,  contrary  to  the  laws  of  this  State, 
and  that  action  for  the  purchase  price  can  not  be  maintained. 
Jury  being  waived,  trial  was  had  to  the  court,  which  made 
a  finding  of  facts,  in  substance,  as  follows:  That  the  firm 
of  J.  J.  Price  &  Co.  was  composed  of  J.  J.  Price,  T.  J. 
Price  and  C.  E.  Cunningham,  the  last  named  of  whom,  as 
a  member  of  said  firm,  had  been  granted  a  permit  to  buy 
and  sell  liquors  for  lawful  purposes  at  Oskaloosa,  Iowa; 
that  on  the  date  in  question  the  said  Cunningham  for  said 
firm  gave  the  order  for  the  liquors  above  mentioned;  that 
said  order  was  given  subject  to  the  approval  of  plaintiffs 
at  Baltimore,  and  was  in  fact  there  approved,  and  the 
liquors  shipped  to  defendants  at  Oskaloosa.  On  these 
facts  the  court  found  plaintiff  entitled  to  recover,  and 
judgment  was  entered  accordingly. 

The  principal  point  urged  upon  our  attention  is  the 
apparent  variance  between  the  allegation  of  the  petition  as 
to  the  members  composing  the  partnership  of  J.  J.  Price 
&  Co.  and  the  finding  of  the  trial  court  with  respect  there- 
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to.  We  discover  no  good  reason  for  disturbing  the  judg- 
ment of  the  district  court  upon  this  ground.  In  the  first 
place  neither  party  has  attempted  to  furnish  this  court  any 
abstract  of  the  evidence  introduced,  or  any  record  of  the 
proceedings  had  or  rulings  made  upon  the  trial,  and  every 
presumption  will  be  indulged,  and  every  doubt  solved,  in 
favor  of  the  regularity  and  propriety  of  the  judgment  en- 
tered. If  the  plaintiff  mistakenly  supposed  and  alleged 
that  the  firm  was  composed  of  J.  J.  Price  and  T.  J.  Price, 
and  on  going  to  trial  the  mistake  was  discovered,  leave 
could  properly  have  been  granted  to  amend  the  petition 
to  conform  to  the  proof,  or  if  the  parties  saw  fit,  without 
formal  amendment,  to  proceed  and  try  the  case  as  if  the 
name  of  Cunningham  had  been  in  fact  impleaded  as  a 
partner  in  the  concern,  we  think  the  answering  defendants 
are  in  no  position  to  allege  a  fatal  variance  in  the  proof. 
In  the  absence  of  any  record  of  the  evidence  or  the  proceed- 
ings had  at  the  trial  we  will  presume  that  the  action  of 
the  court  in  recognizing  the  partnership  relation  or  agency 
of  Cunningham  was  regular. 

There  is  still  another  view  of  the  record  which  the 
appellant  seems  entirely  to  overlook.  Their  answer  admits 
the  purchase  of  the  liquors  from  the  plaintiff  by  their 
firm,  makes  no  pretense  that  the  bill  has  ever  been  paid, 
and  offers  no  defense  whatever,  except  the  allegation  that 
the  sale  to  them  was  made  in  violation  of  law.  Such  being 
the  case,  it  is  a  matter  of  no  consequence  whatever  whether 
Cunningham,  who  acted  for  defendant  in  making  the  pur- 
chase, was  or  was  not  a  member  of  the  partnership. 

In  the  absence  of  the  evidence  we  must  also  assume 
that  the  finding  of  the  trial  court  that  the  liquors  were  pur- 
chased in  Baltimore  is  correct  Such  being  the  case,  the 
judgment  for  the  plaintiff  must  be  sustained.  Westheimer 
V.  Habinck,  131  Iowa,  643. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  affirmed. 
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}JJ    ^  H.  E.  MoCoLLUM  V.  BoBEBT  MoCoNAUGHY,  Appellant 

Courts:  constitutional  questions:  decisions  op  federal  courts  as 

1  authority:  sale  of  liquor:  statutes.  Our  state  court  is  not 
bound  by  any  provision  of  the  federal  constitution  to  follow  a  de- 
cision of  the  supreme  court  of  the  United  States  in  passing  upon 
the  validity  of  a  state  statute,  further  than  to  recognize  the  ob- 
ligation not  to  enforce  a  statute  in  violation  of  the  constitution; 
but  where  the  supreme  court  of  the  United  States  has  held  a  stat-  . 
ute  constitutional,  in  contravention  of  a  prior  decision  of  the  state 
court,  and  no  property  right  has  been  acquired  in  reliance  upon 
the  decision  of  the  State  court,  it  will  reverse  its  ruling  to  conform 
with  that  of  the  federal  court;  as  where  the  state  court  held  the 
statute  prohibiting  any  person  from  soliciting  orders  for  the  pur- 
chase of  liquor  to  be  shipped  by  a  nonresident  direct  to  the  pur- 
chaser as  unconstitutional,  because  in  conflict  with  the  interstate 
clause  of  the  federal  constitution,  which  was  subsequently  held 
not  unconstitutional  in  that  respect  by  the  federal  court,  the  state 
court  will  overrule  its  prior  decision  so  far  as  to  restrain  one  from 
soliciting  such  orders.  Overruling  State  v.  Hanaphy,  117  la.,  15, 
and  State  v.  Bernstein,  129  la.,  520. 

'    Same.    While  an  unconstitutional  statute  is  invalid  from  the  time  of 

2  its  enactment;  still  a  decision  holding  a  statute  unconstitutional 
may  be  overruled,  thus  rendering  the  statute  effective  because  of 
the  removal  of  the  supposed  objection. 

Appeal  from   Washington  District   Court, — Hon.   B.    W. 
Peeston,  Judge. 

Wednesday,  Febeuaey  10,  1909. 

Action  in  equity  to  enjoin  the  defendant  from  con- 
tinuing to  maintain  a  place  for  carrying  on  the  business 
of  soliciting,  taking  and  accepting  orders  for  the  purchase, 
sale  and  shipment  of  intoxicating  liquors  for  and  on  be- 
half of  a  corporation  located  in  Kentucky,  thereby  creating 
and   maintaining   a   nuisance.      A   demurrer   to   the   peti- 
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tion  was  overruled,  and  defendant  elected  to  stand  upon 
his  demurrer,  and  refused  to  plead  further,  whereupon 
the  court  entered  a  decree  as  prayed,  and  defendant  ap- 
peals.— Affirmed.  , 

I 

0 

W.  A.  White,  for  appellant. 

H.  W.  Byers,  Attorney  General,  C.  A.  Dewey,  County 
Attorney,  and  8.  W.  <&  J.  L.  Brookhart,  for  appellee. 

W.  H.  Butterfield  and  Ouemsey,  Parker  <&  Miller, 
amid  curiae. 

McClain,  J. — The  acts  which  defendant  was  enjoined 
from  conamitting  or  continuing  were  acts  in  violation  of 
the  provision  of  Code,  section  2382,  as  amended  by  Acts 
28th  General  Assembly,  chapter  74  (Code  Supp.  1907, 
section  2382),  prohibiting  any  person  from  soliciting,  tak- 
ing, or  accepting  "any  order  for  the  purchase,  sale,  ship- 
ment or  delivery  of  any  [intoxicating]  liquors";  and  the 
sole  question  presented  is  as  to  the  constitutionality  of  the 
statutory  provision  as  applied  to  one  who  solicits  orders 
for  intoxicating  liquors  as  the  agent  of  a  resident  of  an- 
other State,  which  orders  are  to  be  submitted  to  the 
principal  in  such  other  state  and  filled,  if  accepted,  by 
shipment  of  the  liquor  ordered  directly  from  such  other 
State  to  the  purchaser  in  this  State.  In  the  case  of  State  v. 
Hanaphy,  117  Iowa,  15  (followed  in  State  v.  Bernstein, 
129  Iowa,  620)  it  was  held  that  this  statutory  provision 
was  unconstitutional,  on  the  ground  that  it  was  an  un- 
warranted restraint  upon  freedom  of  interstate  commerce, 
and  therefore  in  violation  of  article  1,  section  8,  of  the 
Constitution  of  the  United  States.  It  is  conceded  that, 
unless  the  cases  above  cited  are  to  be  overruled,  the  de- 
murrer in  this  case  should  have  been  sustained;  but  the 
contention  for  appellee  is  that  in  the  recent  case  of  Dela- 
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mater  v.  South  Dakota,  205  TJ.  S.  93  (27  Sup.  Ct  447,  51 
L.  Ed.  724),  the  Supreme  Court  of  the  United  States  has 
upheld  the  constitutionality  of  a  State  statute  imposing  a 
license  tax  upon  the  business  of  soliciting  orders  for  the 
shipment  of  liquor  to  a  purchaser  from'  another  State,  as 
against  the  objections  which  were  held  to  be  controlling 
in  our  prior  decisions,  and  that,  as  the  final  tribunal  in 
tlie  construction  of  the  federal  Constitution  has  interpreted 
it  as  not  precluding  such  legislation,  we  should  now  sus- 
tain our  own  statute  and  overrule  our  former  cases.  It  is 
evident  from  the  reading  of  the  opinion  in  the  Hanaphy 
caae  that  the  controlling  consideration  in  reaching  the  con- 
clusion that  the  statute  was  unconstitutional  was  the  inter- 
pretation which  it  was  thought  the  Supreme  Court  of  the 
United  States  had  given  to  the  interstate  commerce  clause 
of  the  federal  Constitution  as  affecting  the  validity  of  the 
statute,  and  that  if  the  recent  decision  had  then  been  an- 
nounced, and  had  been  considered  by  this  court  as  applic- 
able to  the  legislation  in  question,  a  contrary  decision 
would  have  been  reached.  We  have  then  only  two  ques- 
tions to  consider:  First,  whether  the  recent  decision  .of 
the  United  States  Supreme  Court  sustains  the  validity  of 
such  a  statute  as  ours  against  the  objection  that  it  is  an 
undue  interference  with  interstate  commerce;  and,  second, 
whether  we  should  on  that  account  overrule  our  previous 
decisions,  and  sustain  as  valid  the  statute  which  was  in 
those  decisions  held  to  be  unconstitutional. 

I.  The  statute  of  South  Dakota  which  was  imder 
consideration  by  the  Supreme  Court  of  the  United  States 
in  its  recent  decision  provided  for  the  punishment,  as 
a  misdemeanor,  of  the  act  of  carrying  on  "the  business  of 
selling  or  offering  for  sale"  intoxicating  liquors  within  the 
state,  "by  any  traveling  salesman  who  solicits  orders  by 
the  jug  or  bottle  in  lots  less  than  five  gallons,"  without 
paying  an  annual  license  charge  imposed  by  the  statute; 
and  it  is  argued  that  a  decision  sustaining  this  statute  is 
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not  applicable  to  our  statutory  provision  entirely  prohibit- 
ing the  soliciting,  taking,  or  accepting,  orders  for  the  pur- 
chase, sale,  shipment,  or  delivery  of  such  liquor,  for  the 
reason  that  the  South  Dakota  statute  was  a  mere  regula- 
tion or  license  in  the  exercise  of  the  police  power,  while 
our  statute  is  absolutely  prohibitory.  An  examination  of 
the  decision,  however,  shows  clearly  that  no  such  dis- 
tinction as  this  was  in  the  mind  of  the  Supreme  Court  in 
holding  the  South  Dakota  statute  to  be  constitutional.  In 
the  opinion  it  is  said:  "It  would  be,  we  think,  a  disregard 
of  the  purposes  of  Congress  to  hold  that  the  owner  of  in- 
toxicating liquors  in  one  state  can,  by  virtue  of  the  com- 
merce clause,  go  himself  or  send  his  agent,  into  such  other 
State  there  in  defiance  of  the  law  of  such  state  to  carry  on 
the  business  of  soliciting  proposals  for  the  purchase  of 
intoxicating  liquors";  and  it  is  further  said  that  the 
contention  for  the  invalidity  of  the  South  Dakota  statute 
"ignores  the  broad  distinction  between  the  want  of  power 
of  a  State  to  prevent  a  resident  from  ordering  from  an- 
other liquor  for  his  own  use,  and  the  plenary  authority  of 
the  State  to  forbid  the  carrying  on  within  its  borders  of 
the  business  of  soliciting  orders  for  intoxicating  liquors 
situated  in  another  State,  even  although  such  orders  may 
only  contemplate  a  contract  to  result  from  final  acceptance 
in  the  State  where  the  liquor  is  situated.  The  distinction 
between  the  two  is  not  only  obvious,  but  has  been  fore- 
closed by  a  previous  decision  of  this  court"  It  is  not 
necessary  to  here  repeat  in  full  the  reasons  given  by  the 
Supreme  Court  for  its  conclusion.  It  is  enough  to  say 
that  the  court  unqualifiedly  commits  itself  to  a  line  of 
reasoning  with  reference  to  the  South  Dakota  statute 
which,  if  applied  to  our  own  statute,  would  fully  sustain 
it  as  against  the  claim  that  it  is  in  violation  of  the  inter- 
state conmierce  clause  of  the  federal  Constitution.  We 
have  no  question  whatever  that  had  the  view  of  the  Supreme 
Court  of  the  United  States  as  now  announced  been  before 
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us  when  the  Hanaphy  ease  was  decided,  we  should  have 
sustained  our  statute  as  constitutional,  instead  of  holding 
it  to  be  invalid  because  in  violation  of  the  federal  Constitu- 
tion. 

II.  We  are  of  course  not  bound  to  follow  the  views 
of  the  Supreme  Court  of  the  United  States  in  passing  upon 
the  validity  of  our  statutes  further  than  that  we  recognize 
our  obligation  not  to  enforce  a  statute  which  is  in  viola- 
tion of  the  Constitution  of  the  United  States.  We  are  not 
bound,  therefore,  by  any  obligation  imposed  upon  us  in 
the  federal  Constitution  to  uphold  a  State  statute  merely 
because,  in  the  view  of  the  Supreme  Court  of  the  United 
States,  it  is  not  unconstitutional.  But  on  the  other  hand, 
when  we  have  held  a  State  statute  to  be  unconstitutional 
because  in  supposed  conflict  with  the  Constitution  of  the 
United  States,  and  the  Supreme  Court  of  the  United 
States  has  so  interpreted  the  federal  Constitution  that  the 
supposed  conflict  is  found  not  to  exist,  there  is  no  good  rea- 
son why  we  should  not  change  our  rulings  so  as  to  sustain 
the  policy  of  the  statutes  of  the  State.  We  may,  as  we 
sometimes  have  done,  reach  the  conclusion  that  our  pre- 
vious decisions  are  wrong,  and  should  be  overruled;  and, 
when  we  find  that  the  previous  decisions  are  not  in  con- 
formity with  the  law  (no  property  rights  having  been  ac- 
quired in  reliance  on  such  previous  decisions),  we  feel  it 
to  be  our  duty  to  overrule  them,  and  to  announce  such  rule 
as  we  think  should  have  been  announced  in  the  previous 
cases.  Here  there  is  no  property  right  involved,  for  the 
lower  court  simply  enjoined  the  defendant  from  pursuing 
the  occupation  of  soliciting  a  particular  kind  of  orders  for 
the  purchase  of  a  particular  class  of  property.  The  de- 
fendant was  charged  with  carrying  on  the  prohibited  busi- 
ness at  his  residence,  and  nothing  was  in  fact  affected  by 
the  decree  save  the  prevention  of  the  soliciting  or  taking  of 
such  orders.     It  is  plain,  therefore,  that  defendant  had  ac- 
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quired  no  right  in  reliance  on  our  previous  decisions  in 
the  nature  of  a  vested  right  to  property. 

The  argument  that  our  statute  became  invalid  by 
reason  of  our  prior  decision,  and  can  not  now  be  enforced 
without  re-enactment,  is  entirely  without  weight.  It  is 
true  that  an  unconstitutional  statute  is,  so  far  as  it  is 
unconstitutional,  without  force  from  the  time  of  its  enact- 
ment, but  the  decisions  of  the  court  holding  it  to  be  uncon- 
stitutional may  be  overruled,  and  the  supposed  unconsti- 
tutionality may  thus  be  found  not  to  exist.  There  is  noth- 
ing to  prevent  a  court  from  overruling  its  own  decisions 
and  rendering  them  of  no  force  and  effect  as  precedents 
in  other  cases.  That  a  statute  which  has  been  held  un- 
constitutional, either  in  toto  or  as  applied  to  a  particular 
class  of  cases,  is  valid  and  enforceable  after  the  supposed 
constitutional  objection  has  been  removed,  or  in  cases  in 
which  the  objection  is  not  applicable,  is  well  settled.  In 
re  Rahrer,  140  U.  S.  545  (11  Sup.  Ct.  865,  35  L.  Ed. 
572);  Blair  v.  Ostrander,  109  Iowa,  204;  Allison  v.  Cork- 
er, 67  N.  J.  Law,  596  (52  Atl.  362,  60  L.  R.  A.  564). 

We  reach  the  conclusion  that,  in  view  of  the  final  ex- 
pression of  view  on  the  subject  given  by  the  Supreme 
Court  of  the  United  States,  as  above  indicated,  the  cases  ot 
State  V.  Hanaphy  and  State  v.  Bernstein,  so  far  as  they 
are  predicated  upon  the  unconstitutionality  of  the  statute 
in  question  as  in  conflict  with  the  interstate  commerce 
clause  of  the  federal  Constitution,  should  now  be  overruled, 
and  the  jiidgment  of  the  trial  court  is  therefore  afftmied. 


|i4i    ml 
John   Simmons,   Appellee,   v.   B.   A.   Dolan,   Appellant        j^ ^ 

Justice  of  peace:  continuance  without  consent:  judgment:   in- 
1    VALiDmr.    A  default  judgment  rendered  upon  a  date  to  which  a 
cause  pending  before  a  justice  was  continued  without  the  consent 
of  defendant  or  his  counsel  is  void. 
Vol.  141  Ia. — 12 
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Same:  appeal:  remand:  law  op  the  case.    Where  there  has  been  an 

2  affirmative  holding  on  pleadings  unchallenged  both  in  the  district 
court  and  on  appeal,  that  a  justice's  judgment  was  valid,  the  hold- 
ing is  conclusive  on  a  second  trial. 

Appeal:  judgments:  presumption  as  to  validity.     Where  no  rea- 

3  son  appears  that  the  judgment  of  a  justice  was  invalid,  and  the 
only  proper  ground  on  which  the  district  court  on  appeal  could 
have  discharged  the  garnishee  under  the  judgment  was  that  the 
debt  was  exempt  to  defendant,  it  will  be  presumed  on  appeal  to 
the  supreme  court  that  the  district  court  property  held  the  judg- 
ment valid. 

Appeal  from  Lee  District  Court. — Hon.  Henby  Bank^  Je., 

Judge. 

Thubsday,   Februaby   11,    1909. 

Suit  in  equity  to  set  aside  a  judgment  obtained  by 
defendant  against  the  plaintiff  before  a  justice  of  the 
peace  of  Lee  County,  Iowa,  upon  the  ground  that  the 
justice  had  no  jurisdiction  of  plaintiff  herein.  Defendant 
filed  a  general  denial,  also  pleaded  a  former  adjudication, 
and  interposed  a  plea  in  abatement  based  upon  another 
action  pending.  The  trial  court  set  aside  the  judgment, 
and  defendant  appeals. — Reversed  and  remanded 

A,  L.  Parsons  and  Bernard  A.  Dolan,  for  appellant. 

F,  T.  Hughes  and  F.  M.  Ballinger,  for  appellee. 

Deemeb,  J. — The  action  which  resulted  in  the  judg- 
ment which  plaintiff  seeks  to  have  cancelled  and  set  aside 
was  commenced  before  a  justice  of  the  peace  in  May  of 
the  year  1905,  and  it  was  continued  from  time  to  time 
down  to  some  time  in  August,  when  it  was  continued  in- 
definitely. It  is  claimed,  and  the  justice's  docket  shows, 
that  some   time   in   the  latter  part  of  August  the   cause 
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was  continued  until  August  28,  1905,  by  agreement  of  the 
parties.  On  the  last-named  date  plaintiff  in  the  action 
appeared,  but  defendant  therein  did  not,  and  judgment 
was  rendered  against  him  by.  default.  It  is  this  judgment 
which  plaintiff  herein  seeks  to  have  set  aside  upon  the 
ground  that  neither  he  nor  his  counsel  agreed  to  the  con- 
tinuance until  August  28th,  that  they  had  no  notice  of 
such  hearing,  and  that  the  justice  lost  jurisdiction  by  rea- 
son of  an  indefinite  postponement  of  the  case  until  some 
time  about'  the  middle  of  August, 

This   issue   raises  simply   a   fact  question:     Did   de- 
fendant or  his  counsel  in  that  case  agree  to  a  continuance 
of  the  case  until  August  28,  1905  ?     This  is  affirmed  on 
I.  Justice  of        the  oue  side  and  denied  on  the  other.     Of 
continuance       coursc,    if   the   defendant    did   not   agree   to 

without  con-  .  ^         *     i  i  i    i 

sent:  judg-  this  coutmuance,  the  judgment  rendered  by 
mvaiidity.  ^he  justicc  Is  void  for  want  of  jurisdiction 
of  the  defendant  in  the  suit,  Rowley  v.  Baugh,  33  Iowa, 
201 ;  Spear  v.  Pitchpatrick,  37  Iowa,  127 ;  Balm  v.  Nunn, 
63  Iowa,  641.  Defendant  also  pleaded  an  adjudication  of 
this  issue  in  a  garnishment  proceeding  under  an  execution 
issued  upon  the  justice's  judgment  against  the  Taber  Lum- 
ber Company,  wherein  it  was  held  that  the  judgment  now 
in  question  was  and  is  valid.  He  also  pleaded  another 
action  pending.  This  action  is  another  garnishment  pro- 
ceeding growing  out  of  a  subsequent  garnishment  of  the 
Taber  Lumber  Company,  which  proceeding  was  pending 
at  the  time  this  action  was  commenced,  and  which  was 
not  dismissed  until  after  the  submission  of  this  equitable 
action.  It  appears  from  the  record  that  in  the  first  gar- 
nishment proceeding,  which  was  had  before  the  justice 
rendering  the  judgment,  plaintiff  herein  filed  a  motion  to 
discharge  the  garnishee  for  the  reason  that  the  justice  had 
no  jurisdiction  to  render  the  original  judgment^  and  that 
said  judgment  was  and  is  void,  and  for  the  further  reason 
that  the  money  in  the  hands  of  the  garnishee  was  exempt 
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to  the  judgment  defendant  as  his  personal  earnings  within 
ninety  days.  This  motion  was  submitted  to  the  justice, 
and  overruled  on  all  grounds  save  the  one  asserting  that  the 
judgment  was  void.  Plaintiff  in  the  garnishment  sued 
out  a  writ  of  error  to  the  district  court,  and,  when  the 
cause  reached  that  court,  defendant  in  the  -justice^s  judg- 
ment, plaintiff  in  this  case,  filed  a  motion  to  quash  the 
writ  of  error  for  the  reason  that  the  original  judgment 
rendered  by  the  justice  was  void.  The  district  court, 
after  a  full  hearing  upon  the  writ,  made  and  entered  the 
following  judgment:  "This  day  this  cause  coming  on  for 
hearing  on  the  writ  of  error,  the  court,  being  fully  ad- 
vised in  the  premises,  finds  that  the  justice  erred  in  hold- 
ing said  judgment  void.  It  is  therefore  ordered  that  the 
cause  is  remanded  to  the  Justice  J.  S.  Burrows,  with  di- 
rection to  consider  and  hold  said  judgment  a  valid  and  sub- 
sisting judgment,  and  that  the  execution  issued  thereon  is 
xalid  and  binding  on  the  parties  herein,  and  that  the  de- 
fendant pay  the  costs  of  this  proceeding,  taxed  at  $ ^." 

That  proceeding  was  appealed  to  this  court,  where  the 
action  of  the  district  court  in  finding  the  judgment  valid 
was  approved  and  affirmed,  but  the  cause  was  remanded 
in  order  to  determine  the  question  of  the  exemption  of 
the  debt  owing  by  the  garnishee.  See  Dolan  v.  Simmons, 
139  Iowa,  64.  It  does  not  clearly  appear  what  be- 
came of  the  cause  after  the  remand  by  this  court;  but 
we  take  it  that  the  garnishee  was  discharged.  Whilst 
the  record  is  in  a  somewhat  confused  state,  we  under- 
stand that  thereafter  another  execution  was  sued  out 
of  the  district  court,  which  was  served  by  again  gar- 
nishing the  Taber  Lumber  Company,  that  defendant  in 
the  judgment  moved  to  dissolve  because  the  amount  owing 
him  by  the  Taber  Lumber  Company  was  exempt,  and  for 
the  further  reason  that  the  judgment  was  void,  and  that 
this  proceeding  was  pending  until  after  the  submission  of 
this  case  to  the  trial  court>  where  it  was  dismissed. 
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The  record  also  shows  a  garnishment  in  a  case  called 
No.  8,311,  an  answer  filed  by  the  defendant  therein,  plain- 
tiff here,  which  pleaded  the  invalidity  of  the  judgment  and 
the  exemption  of  the  debt.  It  also  shows  a  reply  filed 
by  plaintiff  in  garnishment  and  an  entry  of  the  justice 
ordering  the  discharge  of  the  garnishee.  It  also  appears 
that  appeal  was  taken  to  the  district  court,  where  plaintiff 
herein  moved  to  discharge  the  garnishee  because  on  the  face 
of  liie  judgment,  and  upon  the  issues  made  by  the  plead- 
ings, judgment  should  be  rendered  for  the  garnishee.  This 
motion  was  submitted  to  the  district  court  and  by  it  sus- 
tained on  January  8,  1907,  and  the  garnishee  was  dis- 
charged. The  garnishment  proceedings  growing  out  of 
the  execution  sued  out  in  the  district  court  which  seem 
to  have  been  pending  down  to  the  time  of  the  entry  of 
the  decree  herein  are  pleaded  by  way  of  abatement  These 
facts  present  two  propositions  for  our  consideration:  (1) 
Was  there  an  adjudication  of  the  validity  of  the  justice's 
judgment;  and  (2)  Should  the  action  have  been  abated 
because  of  the  pending  garnishment  proceedings.  It  seems 
to  us  that  these  questions  must  both  be  answered  in  the 
affirmative.  In  the  first  gami^ment  pro- 
remand  :^w'    ceedins  there  was  an  express  and  affirmative 

of  the  case.  ^  ^ 

holding  upon  issues  properly  tendered,  or  at 
least  upon  pleadings  which  were  not  challenged,  both  in 
the  district  court  and  before  us  on  appeal,  that  the  original 
justice's  judgment  was  valid  and  binding.  This  was  an 
adjudication  of  that  matter  on  issues  tendered  by  proper 
parties,  and  the  finding  is  conclusive. 

But  it  is  said  that  there  was  another  judgment  subse- 
quent to  this  by  the  district  court  finding  that  the  judg- 
ment was  invalid.     It  is  true  that  a  motion  discharging 
j^^^^.  the  garnishee  upon  the  pleadings  and  admis- 

p?mm?d<m      ^^^^^  ^^  *^®  parties  was  sustained,  but  this, 
at  to  Taiidity.     ^^  ^^  ^j^^  j^^  ^^g  bottomcd  solcly  upou  the 

fact  that  the   debt   owing  by   the  garnishee   was   exempt. 
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True,  the  judgment  does  not  expressly  so  recite,  but  we 
must  presume  that  the  district  court  made  a  proper  hold- 
ing that  the  justice's  judgment  was  valid.  The  only  prop- 
er ground  upon  which  it  could  have  discharged  the  gar- 
nishee was  upon  the  theory  that  the  wages  were  exempt 
from  execution.  The  entry  made  by  the  district  court  was 
the  discharge  of  the  garnishee,  and  not  a  finding  that  the 
judgment  was  invalid.  There  was  no  foundation  for  a 
finding  that  the  judgment  was  invalid  for  the  reason  that 
this  was  not  confessed  by  the  defendant  in  the  original 
judgment,  but  expressly  denied  by  him.  The  garnishment 
proceedings  in  the  district  court  in  which  defendant  in 
the  original  judgment  was  claiming  that  it  was  void  and 
of  no  effect  was  pending  until  long  after  the  submission 
of  this  case,  and  was  not  dismissed  until  the  day  the  trial 
court  entered  its  decree  in  this  case  finding  the  judgment 
void.  From  this  recitation  of  the  record  it  clearly  appears 
that  there  has  been  a  valid  and  binding  adjudication  of 
the  validity  of  the  justice's  judgment  in  the  first  gar- 
nishment proceeding,  both  in  the  district  court  and  here, 
upon  appeal  upon  issues  properly  tendered,  and  to  which 
proceedings  both  plaintiff  and  defendant  herein  were  par- 
ties, and  that  this  should  conclude  the  matter.  Dewey  v. 
Peck,  33  Iowa,  242;  Bedwell  v.  Oephart,  67  Iowa,  44; 
Murphy  v.  Cuddihy,  111  Iowa,  645;  Hogle  v.  Smith,  136 
Iowa,  32.  That  the  plea  in  abatement  was  good,  see  Car- 
ney V,  Reed,  117  Iowa,  508;  Cosiello  v.  Costello,  112 
Iowa,  578;  Guinn  v.  Elliott,  123  Iowa,  179. 

It  is  with  regret  that  we  are  again  compelled  to  re- 
verse this  case;  for,  as  we  said  on  the  former  appeal,  the 
amount  is  small  and  the  successful  party  will  not  reap 
any  pecuniary  reward.  But  we  can  not  disregard  estab- 
lished rules  of  law.  The  validity  of  the  original  justice's 
judgment  was  twice  affirmed  before  courts  of  competent 
jurisdiction  before  this  suit  was  brought,  and  plaintiff 
herein  must  be  content  with  that  finding. 
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The  decree  must  be  reversed,  and  the  cause  remanded 
for  one  in  harmony  with  this  opinion. — Reversed  and  re- 
manded. 


Otto  F.  Monson,  Appellant^  v.  Mathias  C.  Caelstrom. 

Appeal:  review  of  instructions:  presumption.    Where  the  abstract 

1  on  appeal  contains  none  of  the  evidence,  it  will  be  presumed  that 
the  instructions  which  are  a  correct  statement  of  the  law  had 
support  in  the  evidence. 

Brokers:  recovery  of  commission:  proof  of  service.    A  broker  cannot 

2  recover  a  commission  for  procuring  a  purchaser  for  property  on 
proof  simply  tlu^J  the  purchaser  overheard  a  conversation  between 
the  broker  and  another,  thus  learning  that  the  property  was  for 
sale,  and  then  without  solicitation  by  the  broker  negotiated  a  pur- 
chase direct  from  the  owner. 

Same:  instruction.    One  who  contracts  to  procure  a  purchaser  for 

3  property  is  not  required  to  show  an  actual  sale  to  recover  his 
commission,  but  when  a  sale  was  in  fact  made  he  must  show  that 
he  procured  the  purchaser  and  was  thus  instrumental  in  eflPecting 
the  sale ;  and  an  instruction  to  that  eflfect  is  held  not  misleading  as 
requiring  the  broker  to  show  more  than  procurement  of  the  pur- 
chaser. 

Appeal  from  Woodbury  District  Court, — ^Hon.  Feank  R 
Gaynob,   Judge. 

Thubsday,   Februaby   11,    1909. 

Action  to  recover  a  reasonable  commission  in  the 
sum  of  $125^  imder  contract  for  procuring  the  purchaser 
to  whom  defendant  effected  a  sale  of  real  property.  The 
allegations  of  plaintiff's  petition  were  denied,  and  there 
was  a  trial  to  a  jury,  resulting  in  a  verdict  for  defendant. 
From  the  judgment  entered  on  such  verdict  plaintiff  ap- 
peals.— Affirmed. 

Andrew  G.  Lehr,  for  appellant 
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No  appearance  for  appellee. 

McClain,  J. — No  portion  of  the  evidence  is  set  out 
in  the  abstract,  and  the  only  questions  presented  for  our 
consideration  involve  the  correctness  of  the  instructions. 
Plaintiff  alleged  that  under  a  contract  with  defendant  he 
procured,  as  purchasers  for  defendant's  property,  two  per- 
sons named.  The  court  instructed  the  jury  that  the  con- 
tract between  plaintiff  and  defendant  was  established  with- 
out controversy,  and  that  it  appeared  from  the  evidence 
that  defendant  had  conveyed  the  property  described  in 
plaintiff's  petition  to  one  of  the  persons  named  by  plain- 
tiff; and  the  court  then  told  the  jury  tljat,  to  entitle  the 
plaintiff  to  recover  a  commission  on  account  of  such  sale, 
he  must  prove  that  the  person  to  whom  the  sale  was  made 
"was  so  procured,  and  induced  to  enter  into  negotiations 
and  -make  such  purchase,  by  and  through  the  efforts  and 
influence  of  plaintiff,"  and  that  it  would  not  be  sufficient 
for  plaintiff  merely  to  show  that  siich  person  became  aware 
that  the  property  was  for  sale  by  overhearing  some  n^otia- 
tions  between  the  plaintiff  and  another  person,  to  whom  the 
plaintiff  was  endeavoring  to  make  a  sale.  The  court  fur- 
ther instructed  the  jury  that,  if  plaintiff  entered  into  nego- 
tiations with  both  the  persons  named  by  him,  and  sought 
to  induce  them  to  purchase  the  property,  and  that  as  a 
result  the  one  who  did  make  such  purchase  was  induced 
to  enter  into  the  negotiations  which  culminated  in  a  sale 
of  the  property  to  him,  then  plaintiff  was  entitled  to  re- 
cover, but  that  plaintiff  could  not  recover  if  such  negotia- 
tions were  with  the  one  of  the  persons  named  who  did  not 
make  the  purchase,  and  that  the  one  who  did  make  the 
purchase  was  not  a  party  thereto,  and  was  not  in  any 
way  solicited,  advised  or  induced  by  the  plaintiff  to  enter 
into  negotiations  with  the  defendant  for  the  purchase  of 
the  property. 

T.     As  appellant  has  failed  to  include  the  evidence, 
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or  any  portion  thereof,  in  the  abstract,  we  must  assume 
that  there  was  evidence  justifying  the  giving  of  the  instruc- 

1.  Appeal:  *^^^^  ^^  ^^^  ^^  ^^^^7  ^^®  corroct  expressious 
S^tfons:      ^^  tbe  law;  and,  if  under  any  state  of  facts 
presumptions.     ^^^^  would  havc  bccu  corrcct,  we  must  pre- 
sume there  was  evidence  of  such  facts  on  which  to  predi- 
cate them. 

We  are  justified,  therefore,  in  assuming  that  there 
was  evidence  tending  to  show  that  the  only  connection 
between  plaintiff's  act  and  the  sale  which  was  in  fact  made 

2.  BfeOFEBs:  by   defendant  was   that   the   person  who   be- 
commission:      Came  the  Durchascr,  without  any  solicitation 

proof  of  1  1     .       .ri»  .  .  , 

•»v*ce-  from  the  plaintiff  or  communication  between 

him  and  the  plaintiff  on  the  subject,  ascertained,  by  over- 
hearing plaintiff's  conversation  with  another,  that  defend- 
ant's property  was  for  sale,  and  then  proceeded  on  his 
own  motion  to  enter  into  negotiations  with  defendant  for 
its  purchase.  We  are  clear  that  under  such  a  state  of  facts 
plaintiff  would  not  be  entitled  to  recover  a  commission  for 
procuring  a  purchaser,  and  the  instructions  of  the  court 
were  in  this  respect  correct.  The  cases  relied  upon  for 
appellant  are  not  in  point.  In  no  one  of  them  is  it  sug- 
gested that  there  had  been  no  solicitation  of  the  pur- 
chaser by  the  agent,  or  communication  by  the  agent  to  the 
purchaser  of  the  fact  that  the  property  was  for  sale.  In 
the  case  before  us  we  must  presume  there  was  .evidence 
tending  to  show  that  nothing  which  was  done  by  the  plain- 
tiff had  any  proximate  connection  with  the  purchase  of 
the  property. 

II.  Under  the  fact3  as  recited  in  the  instructions, 
and  which  we  must  presume  to  have  been  established  with- 
out controversy,  there  was  no  error  in  saying  that  plaintiff 

3.  Same:  must    show    that    the    actual    purchaser    was 
mstmction.        procured  and  induced  to  enter  into  negotia- 
tions and  make  the  purchase  through  the  efforts  and  influ- 
ence of  the  plaintiff.     It   is  true,  as  contended   for  appel- 
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lant,  that  one  who  contracts  for  a  commission  for  procur- 
ing a  purchaser  need  not  show  that  a  sale  was  in  fact  made 
to  the  purchaser  thus  procured,  but  it  appears  here  that  a 
sale  was  in  fact  made,  and  the  only  question  for  the  jury 
under  the  instructions  was  whether  such  purchaser  was 
in  fact  procured  by  plaintiff.  Under  such  a  state  of  facts 
the  instruction  could  not  possibly  have  misled  the  jury 
into  thin]dng  that  something  more  must  be  shown  by 
plaintiff  than  the  procurement  of  a  purchaser.  If  he 
had  established  that  fact,  then  under  the  instructions  he 
would  have  been  entitled  to  recover. 

There  seems  to  be  no  error  in  the  instructions  given, 
and  the  judgment  is  affirmed. 


John  P.  O'Malley,  Appellee,  v.  Dillenbeck  Lumber 
Co.,  and  Chicago,  Milwaukee  &  St.  Paul  R.  R 
Co.,  Appellants. 

Highways:  dedication  by  parol:  evidence.  A  highway  may  be  dedi- 
cated by  parol  without  deed  or  other  written  evidence  thereof,  but 
the  intent  to  dedicate  must  clearly  appear  and  the  acts  and  circum- 
stances relied  upon  to  show  intent  must  be  unequivocal  and  con- 
vincing.    Evidence  held  insufficient  to  show  dedication. 

Appeal  from  Perry  Superior  Court. — Hon.  W.  H.  Fahey, 

Judge. 

Thursday,    February    11,    1909. 

Action  at  law  to  recover  damages  because  of  the  acts 
uf  the  defendants  in  obstructing  an  alleged  public  highway. 
Verdict  and  judgment  for  the  plaintiff  for  the  sum  of 
one  cent,   and  the  defendants  appeal. — Reversed. 
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White  &  Clarke  and  Cooh,  Loomis  &  Tourtellot,  for 
appellants. 

Shortley  &  Kelly  and  /.  J.  Halloran,  for  appellee. 

Wkaveb,  J. — On  the  line  of  the  defendant  railway 
company's  road  in  Dallas  County,  Iowa,  is  a  small  station 
known  as  "Bouton."  The  railway  there  extends  east  and 
west.  The  station  is  on  the  south  side  of  the  track,  and 
immediately  west  of  the  platform  the  railway  yard  is 
crossed  by  the  principal  street  of  the  village  extiinding 
north  and  south.  On  the  north  side  of  the  right  of  way, 
and  immediately  west  of  the  north  and  south  street,  the 
railway  company  owns  an  additional  strip  about  one 
hundred  and  twenty-five  feet  in  width  and  eight  hundred 
feet  in  length,  the  east  portion  of  which,  in  part  at  least, 
has  been  occupied  by  the  defendant  lumber  company  with 
its  sheds  and  other  conveniences  of  a  lumber  yard.  Im- 
mediately north  of  the  strip  above  described  is  a  tract  of 
unplatted  land  owned  by  the  plaintiff,  whose  residence  is 
upon  a  lane  extending  north  from  the  north  line  of  said 
strip  at  a  point  some  forty  rods  west  of  the  north  and 
south  street  first  above  mentioned.  Between  the  lane  on 
which  plaintiff  resides  and  said  first-mentioned  street, 
where  all  the  business  houses  are  located,  there  is  no  direct 
convenient  connecting  street  or  highway,  unless  it  be  the 
one  in  controversy,  which  we  now  undertake  to  describe. 
It  is  the  claim  of  plaintiff  that  there  is  a  public  way 
sixty  feet  in  width  extending  along  the  line  between  his 
land  on  the  north  and  the  railway  company's  premises  on 
the  south;  the  partition  line  between  them  being  the  center 
of  such  way.  He  alleges  that  the  same  was  established  as 
a  public  road  first  by  the  consent  and  dedication  of  himself 
and  the  railway  company,  and  that  soon  thereafter  a  peti- 
tion for  its  establishment  by  public  authority  was  filed 
with  the  county  auditor,  who  appointed  a  commissioner  to 
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view  the  proposed  route  and  report  upon  its  advisability, 
and  that  said  commissioner  did  report  in  favor  of  locating 
and  establishing  a  public  road  from  the  main  street  of  the 
village  hereinbefore  described  extending  west  along  the 
line  between  plaintiff's  land  and  the  railway  strip  above 
described  a  distance  of  fifty-four  rods,  thence  south  to 
connect  with  a  road  running  east  and  west  on  the  south 
side  of  the  railway  right  of  way.  He  further  alleges  that, 
after  due  service  of  notice  by  publication  to  interested  par- 
ties, the  board  of  supervisors  accepted  the  dedication  and 
established  the  proposed  road  as  by  consent.  This  road  he 
alleges  the  defendants  have  obstructed  by  buildings  and 
otherwise  thus  interfering  with  his  free  passage  to  and 
from  his  home  and  with  the  comfortable  use  and  enjoy- 
ment of  his  property.  The  defendants  answer  jointly 
denying  the  allegations  of  the  petition.  In  giving  the  case 
to  the  jury,  the  court  withdrew  from  their  consideration 
the  matter  of  the  alleged  establishment  of  the  road  by 
the  board  of  supervisors. 

From  this  statement  it  is  at  once  apparent  that  the 
question  whether  there  is  any  evidence  in  the  record  to 
support  a  finding  of  the  establishment  of  the  alleged  road 
by  some  act  or  agreement  of  dedication  on  the  part  of 
the  railway  company  is  of  fundamental  importance.  A 
reading  of  the  entire  record  convinces  us  that  in  this  essen- 
tial respect  the  plaintiff's  case  is  fatally  deficient.  The 
only  evidence  presented  which  is  claimed  to  show  any 
express  agreement  to  dedicate  this  road  as  a  public  way 
is  to  be  found  in  an  alleged  conversation  between  plain- 
tiff and  one  Gibson,  division  superintendent  of  the  rail- 
road at  that  point,  which  is  said  to  have  occurred  about 
the  year  1897.  Plaintiff's  own  testimony  on  the  subject 
is  as  follows: 


I  lived  in  and  about  Bouton  in  1867,  and  up  to  the 
sprinj:  of  1901,  when  I  moved  to  Perry.     Was  in  a  gen- 
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eral  store  business,  grain,  lumber,  and  tile  business,  and 
did  considerable  amount  of  shipping  with  the  railway  com- 
pany and  was  personally  acquainted  with  the  officers  of 
the  company  that  visited  that  town.  About  the  time  when 
I  was  in  business  I  had  some  conversation  with  Mr.  Gib- 
son, division  superintendent  of  the  Milwaukee  Railway 
Company,  in  reference  to  the  highway.  When  we  first 
talkcKl  about  this  proposed  road,  we  also  contemplated 
building  a  lumber  shed  next  the  track,  north  of  the  side 
track  and  west  of  the  highway  going  north  and  south.  The 
railroad  company,  or  Mr.  Gibson,  they  objected  to  the  shed 
going  through  at  that  place  as  it  would  cut  them  out  of 
entering  their  ground  west  of  that  shed.  They  used  the 
ground  west  of  the  shed  for  loading  grain,  and  general 
purposes,  and  this  shed,  if  built  where  we  finally  did  build 
it,  would  cut  them  out  from  the  use  of  that  ground.  To 
overcome  that,  I  proposed  to  lay  out  this  road  going  west 
so  they  could  use  it  and  get  up  to  their  grounds  and  the 
depot  could  use  it  I  can  not  give  the  exact  words  of 
Mr.  Gibson's  reply.  He  thought  it  would  be  all  right 
And  on  cross-examination  he  repeats:  I  do  not  know  just 
the  language,  only  I  said  we  better  establish  a  highway. 
I  knew  the  company  claimed  to  own  that  land.  I  do  not 
think  I  asked  Mr.  Gibson  to  sign  the  petition.  I  showed 
the  petition  to  the  agent,  but  did  not  ask  him  to  get  Mr. 
Gibson  to  sign  it  I  do  not  remember  the  exact  language 
of  the  conversation  with  Mr.  Gibson,  but  the  substance 
was,  *Well,  we  will  establish  a  highway,'  meaning  the 
railroad  company  and  us.  I  did  not  ask  him,  nor  in  any 
manner  attempted  to  get  him,  to  establish  that  highway, 
nor  to  sign  any  petitton,  nor  take  any  steps  toward  it.  I 
knew  that  Mr.  Gibson  would  not  sign  any  papers  and  would 
not  do  anything  in  the  way  of  making  a  highway  or  giving 
any  consent  to  highways,  but  when  he  knew  it  was  going 
through,  he  offered  no  objections. 

This  is  the  sum  total  of  the  plaintiff's  case  so  far  as 
any  alleged  express  agreement  of  consent  on  the  part  of 
the  company  is  concerned.  That  plaintiff  himself  did  not 
rely  on  this  conversation  as  a  sufficient  dedication  is  shown 
by  the  fact  that  he  soon  followed  it  up  by  a  petition  to 
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the  board  of  supervisors  to  establish  a  public  road  over  the 
same  route,  but  the  establishment  thus  procured  proved 
to  be  invalid  for  want  of  proper  notice  upon  the  parties. 
Turning  to  the  proved  circumstances  from  which  it  is 
sought  by  implication  to  show  a  dedication,  they  may  be 
briefly  stated  as  follows:  About  the  time  of  the  abortive 
attempt  to  secure  the  establishment  of  the  road  by  the 
board  of  supervisors,  plaintiff  moved  the  fence  which  had 
stood  on  the  south  boundary  of  his  premises,  thirty  feet 
to  the  north.  A  year  later  a  road  supervisor  notified  the 
company  to  put  in  a  crossing  at  the  point  where  the  al- 
leged road,  after  turning  south,  crossed  the  track.  This 
notice  was  not  complied  with,  but  three  or  four  years  later, 
at  the  request  of  the  road  supervisor,  and  upon  condition 
that  he  would  prepare  the  approaches  on  either  side,  the 
company's  roadmaster  planked  the  crossing.  For  a  long 
time  prior  to  any  suggestion  being  made  for  the  establish- 
ment of  a  public  way  along  this  route,  said  way  had  been 
used  by  the  public  to  a  considerable  extent.  Neither  be- 
fore nor  after  the  alleged  dedication  did  the  travel  confine 
itself  to  any  beaten  track,  but  spread  over  the  open  grounds 
of  the  railway  company,  except  as  the  lines  converged  at 
the  place  of  crossing  the  track  on  the  west  and  the  opening 
north  of  the  lumber  sheds  at  the  east  end.  Aside  from 
such  inferences  as  may  be  fairly  drawn  from  this  situation, 
w©  find  nothing  whatsoever  to  indicate  any  intention  on 
the  part  of  the  railway  company  to  dedicate  a  public  high- 
way. None  of  its  acts  are  inconsistent  with  the  theory  of 
a  permissive  use  or  license  to  the  public  to  pass  over  its 
unfenced  grounds.  At  the  very  most  the  planking  of  the 
crossing  is  just  as  consistent  with  the  theory  of  the  com- 
pany's willingness  to  accommodate  the  licensed  travel, 
which  the  evidence  shows  was  accustomed  to  diverge  in 
that  direction  across  the  unplanked  track,  as  with  any 
intention  to  surrender  the  way  to  public  control.  Indeed, 
all  the  conduct  of  the  railway  company,  even  as  revealed 
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by  the  plaintiffs  own  statements,  tends  strongly  to  show 
careful  abstention  on  the  part  of  its  agents  from  any  act 
or  understanding  which  would  bind  it  to  a  dedication  of 
a  public  way. 

Under  our  statute  (Code,  section  3004)  the  mere  use 
of  such  way  by  the  public,  however  long  continued,  can 
not  be  construed  as  adverse  to  the  owner  of  the  title.  That 
a  highway  may  be  dedicated  by  parol,  without  deed  or 
other  written  evidence  thereof,  is  to  be  admitted;  but 
it  is  a  cardinal  principle  of  the  law  on  this  subject  that  the 
intent  to  dedicate  must  clearly  appear,  and  the  acts  and 
circumstances  relied  on  to  prove  such  intent  must  be  un- 
equivocal and  convincing.  Morrison  v.  Marquardt,  24 
Iowa,  35;  Harris  v.  Commonwealth,  20  Grat.  (Va.)  833; 
Oraham  v.  HaHnett,  10  Neb.  517  (7  N.  W.  280);  Mc- 
Mannis  v.  Butler,  51  Barb.  (N.  Y.)  436;  Jones  v.  Phil- 
lips,  59  Ark.  35  (26  S.  W.  386) ;  City  v.  Railroad  Co., 
152  lU.  561  (38  N.  E.  768) ;  Weiss  v.  Borough,  136  Pa. 
294  (20  Atl.  801).  The  evidence  on  the  part  of  the  plain- 
tiff does  not  measure  up  to  this  standard.  It  follows  of 
necessity  that  the  claim  of  a  statutory  establishment  of  a 
road  having  been  withdrawn  from  the  jury  by  the  trial 
court,  and  the  showing  made  being  in  the  judgment  of 
this  court  insufficient  to  sustain  a  finding  of  dedication  by 
the  railway  company,  a  new  trial  must  be  ordered. 

There  is  very  serious  question  whether,  assuming  the 
existence  of  the  road  as  claimed  by  the  plaintiff,  he  has 
suffered  any  such  special  damage  from  its  alleged  obstruc- 
tion as  entitles  him  to  maintain  an  action  for  damages; 
but,  in  view  of  our  conclusion  upon  the  matter  of  dedica- 
tion, we  do  not  undertake  its  discussion.  The  result 
reached  renders  it  unnecessary  to  rule  on  appellant's  mo- 
tion to  strike  the  amended  abstract 

For  the  reasons  stated,  the  judgment  appealed  from  is 
reversed. 
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Effis  Caldwell,  Appellant,  v.  Hesbebt  Caldwell, 

Divorce:  inhuman  treatment:  evidence.    The  evidence  in  a  divorce 

1  action  is  reviewed  and  held  to  justify  a  decree  in  favor  of  the 
wife  on  the  ground  of  inhuman  treatment,  and  that  the  wife  was 
not  guilty  of  conduct  which  would  excuse  the  husband's  treatment 
of  her. 

Same:  custody  of  minors.     The  mother  is  the  natural  custodian  of 

2  children  of  tender  years  and  upon  divorce  they  will  ordinarily 
be  given  to  her,  especially  where  she  is  not  the  offending  party 
and  it  appears  that  she  is  able  to  furnish  them  a  comfortable 
home,  support  and  education. 

Appeal  from  Wapello  District  Court. — ^Hon.  D.  M. 
Andeeson,  Judge. 

Thubsday,   Febeuaby   11,   1909. 

Suit  for  divorce  resulted  in  a  decree  as  prayed  and 
awarding  the  custody  of  a  minor  child  one-half  of  the  time 
to  each  party,  alternating  every  six  months.  Both  parties 
appeal;  that  of  plaintiff  being  first  perfected. — Reversed 
on  plaintiffs  appeal   and  affirmed  on   defendant's  appeal 

8teck,  Dougherty  &  Stech,  for  appellant 

Cornell  £  OUlies,  for  appellee. 

Ladd,  J. — I.     The  parties  hereto  were  married  May 

21,     1898;     she     being     eighteen     and     he     twenty-nine 

years  of  age.     Their  only  child,   Willie,  was  bom   May 

5,  1902.    The  husband  left  for  Arkansas  with 

1.  Divokcb:  '  .  ,     1  1 

inhuman  the  assuraucc  that  he  was  done  with  her  and 

treatment: 

evidence.  would  live  with   her  no  longer  October   12, 

1906.     She  now  makes  her  home  with  her  mother  and  two 
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sisters  in  Ottumwa.  He  has  a  room  and  boards  in  Tucum- 
eari,  N.  M.  In  the  morning  of  the  second  day  previous  to 
his  departure,  he  knocked  his  wife  down  with  his  fist,  jam- 
med her  head  against  the  refrigerator,  choked  her,  and  in 
violence  undertook  to  drag  her  from  the  room,  and  when 
she  screamed  his  only  response  was  that  if  she  did  so 
again  he  would  choke  the  life  out  of  her.  She  sent  the 
little  boy  for  help  twice,  but  none  came.  He  finally  de- 
sisted, but  nbt  until  nearly  tearing  her  clothes  from  her 
person.  She  was  so  frightened  and  nervous  as  not  to  re- 
cover for  several  weeks,  and  all  this  was  over  getting 
Willie's  shoes  from  the  next  house,  where  they  had  been 
left  the  night  before.  True,  defendant  attempted  to  be- 
little this  affair  by  denying  that  he  struck  or  choked  her, 
but  he  did  admit  that  he  took  her  by  the  arms  and  pushed 
her,  that  she  was  on  the  floor,  and  that  her  clothes  were 
badly  torn.  The  fingermarks  on  her  neck  and  bruises  on 
her  person,  as  well  as  his  statement  to  her  mother  in  pres- 
ence of  a  sister  that  he  had  knocked  her  down  and  the 
wonder  was  he  did  not  do  worse,  amply  corroborated  and 
confirmed  her  story.  Added  to  this  should  be  her  tes- 
timony that  he  had  laid  violent  hands  on  her  several  times 
before,  was  in  the  habit  of  cursing  her,  and,  against  her 
entreaties,  had  absented  himself  four  weeks  before  and 
until  three  weeks  after  the  birth  of  the  child.  Again  he 
denied  having  struck  her  and  explained  that  he  was  absent 
earning  money  at  the  time  of  her  confinement  with  her 
consent. 

Enough  has  been  said  to  indicate  that  the  finding  of 
the  trial  court  that  defendant  has  been  guilty  of  treatment 
so  cruel  and  inhuman  and  involving  such  danger  to  plain- 
tiff's life  as  to  justify  the  decree  of  divorce  is  supported 
by  the  record,  unless  he  shall  be  excused  because  of  provo- 
cation by  her.  It  appears  that  about  a  year  and  a  half 
prior  to  the  separation  they  attended  an  entertainment 
given  by  the  trainmen,  where  she  undertook  to  dance  a 
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quadrille.  She  had  never  danced  before  and  when  with 
him  at  another  like  entertainment  sought  his  consent  to 
learn.  It  was  given  with  the  understanding,  that,  when 
able  to  dance,  she  might  attend.  She  learned,  and,  as  her 
husband  was  away  on  the  road  as  brakeman  most  of  the 
time  she  accompanied  Dr.  and  Mrs.  Miller,  Mr.  and  Mrs, 
Kaufman,  or  Mrs.  Minton  to  and  from  the  several  dances. 
The  propriety  of  her  conduct  is  not  questioned,  save  that 
she  went  too  often.  Possibly  she  attended  more  frequently 
than  was  wise,  sometimes  oftener  than  once  a  week,  and 
undoubtedly  her  husband  remonstrated  with  her  toward  the 
last.  He  testified  that  she  attended  Pellister's  dance  the 
night  before  the  trouble  in  spite  of  his  protests  and  asser- 
tions th^t  he  would  not  live  with  her  if  she  went;  she, 
that  he  gave  his  consent  on  her  statement  that  she  would 
not  go  thereafter.  It  is. not  to  be  overlooked  that  he  was 
not  objecting  to  her  dancing  nor  to  her  attendance  of 
dances  in  his  absence,  but  merely  insisting  that  she  was 
going  too  frequently.  Surely  this  did  not  justify  him 
in  beating  his  wife  and  threatening  her  life  over  a  trivial 
dispute  concerning  their  baby's  shoes,  especially  in  view 
of  his  emphatic  denial  of  any  suspicion  of  undue  intimacy 
on  her  part  with  other  men  and  of  which  no  ground  ap- 
pears in  the  record.  The  decree  granting  the  divorce  has 
the  approval  of  this  court 

II.  Custody  of  the  child  was  given  the  mother  for 
six  months  after  the  date  of  the  decree,  and  then  to  the 
father    six    months,    and    provision    made    for    alternating 

every  six  months.  She  was  not  to  remove 
*'  ^V^*of*».°^^    ^™  from  the  State,  but  no  such  restriction 

was  imposed  on  the  defendant  Should  he 
remove  the  child  to  New  Mexico  the  court  would  be  with- 
out power  to  enforce  his  return  to  the  mother.  Were  the 
little  boy  to  be  regarded  as  a  mere  plaything  existing  alone 
for  the  pleasure  and  entertainment  of  his  parents,  there 
might  be  some  justification  in  changing  his  place  of  resi- 
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dence  twice  a  year;  but,  as  his  welfare  is  of  paramount  im- 
portance, he  should  be  accorded,  if  possible,  such  a  home 
as  will  conduce  to  his  physical  and  moral  well-being  and 
enable  him  to  acquire  a  suitable  education.     No  argument 
is  required  to  support  the  proposition   that   a  permanent 
abode  is  for  a  child's  best  interest  and  rarely,  indeed,  will 
a   divided  custody  by  parents  who  have   separated   prove 
beneficial.     Nature  has  devolved  upon  the  mother  the  care 
and  nurture  of  her  children  in  tender  years,  and  during 
that  time,   save   in  exceptional  circumstances,   she  is  best 
fitted  and  most  inclined  to  look  after  their  welfare.     More- 
over, courts  are  inclined  to  award  the  custody  of  children 
to  the  innocent  party  on  the  theory  that  better  treatment 
may  be  anticipated  from  a  person  who  has  observed  the 
marriage   vows    than    from    him    who    has    violated    them. 
Cole  V.  Cole,  23  Iowa,  433.     Certainly  the  circumstances 
of  this  case  are  not  such  as  to  call  for  unusual  provisions 
in  the  decree.     The  child  was  under  five  years  of  age  at 
the  time  of  the  hearing  and  with  his  mother  was  sharing  the 
home  of  his  grandmother  and  two  aunts  who  regarded  him 
with  affection.     His  mother  was  earning  $12  to  $16  per 
week   as   tailoress,   and,  with  the   aid   of  $10   per  month 
which  the  decree  required  defendant  to  pay  for  the  child's 
maintenance,  will  be  able  to  suitably  care  for  and  keep 
him.      The   record    is   silent  as   to   any   facilities   for   his 
proper  care  by  defendant     In  these  circumstances  the  cus- 
tody of  the  child  should  have  been  awarded  to  plaintiflF. 
As  supporting  this  conclusion,  see  Aitchison  v.  Aitchison, 
99   Iowa,   98;  Smith  v.  Smith,   15  Wash.   237    (46  Pac. 
234) ;  Sinclair  v.  Sinclair,  91  App.  Div.  322  (86  N.  Y. 
Supp.  639);  14  Cyc  807. 

The  decree  will  be  modified  accordingly. 
Reversed  on  plaintiffs  appeal.     Affirmed  on  defend- 
ant's appeaL 
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State  op  Iowa,  ex  eel.  Geobge  Peatt,  Relator,  v.  Tna 
Secbetaey  of  State  of  Iowa,  W.  C.  Haywahd  as 
Secretary  of  State,  Defendant  and  Appellant. 

Elections:  refusal  to  certify  nomination  :  remedy.    The  courts  have 

1  no  jurisdiction  of  questions  relating  to  the  validity  of  certificates 
or  nomination  papers  of  candidates  for  state  office:  the  statutes 
create  a  tribunal  consisting  of  the  Secretary  of  State,  Auditor 
of  State  and  Attorney  General  whose  determination  of  such  ques- 
tions is  final,  and  where  a  candidate  is  aggrieved  with  the  action 
of  the  Secretary  of  State  in  refusing  to  accept  his  nomination 
papers  as  valid,  his  remedy  is  to  file  his  objection  thereto  as  pro- 
vided by  statute  and  thus  secure  a  hearing  before  that  tribunal; 
and  where  no  objection  to  the  action  of  the  Secretary  of  State  in 
refusing  to  file  nomination  papers  is  made  his  action  becomes 
final. 

Primary  nominations:  authority  of  party  committee.    The  primary 

2  law  for  the  nomination  of  candidates  by  direct  vote  is  mandatory, 
and  in  the  first  instance  all  nominations  required  to  be  made  must 
be  made  in  that  manner;  it  is  only  where  there  has  been  a  regu- 
lar nomination  by  direct  vote  and  for  some  reason  a  vacancy 
has  occurred  that  a  party  committee  may  act  in  the  premises. 

Appeal  from  Polk  District  Court. — Hon.   Hugh  H. 
Brennan,  Judge. 

Thursday,   February   11,    1909. 

The  opinion   states   the  case. — Reversed. 

H.  W.  Byers,  Attorney  General,  and  Oeorge  Cosson, 
Assistant  Attorney  General,  for  appellant. 

Frank  B.  Wilson  and   Oeo.  A.   Wilson,  for  appellee. 

Sherwin,  J. — This  is  an  action  of  mandamus  brought 
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by  George  M.  Pratt  to  compel  the  Secretary  of  State  to 
certify  to  the  auditors  of  Adair  and  Madison  Counties  his 
name  as  the  Democratic  candidate  for  senator  of  the  Six- 
teenth senatorial  district  of  Iowa.  The  relator  obtained  a 
judgment  as  prayed,  and  the  defendant  appeals. 

At  the  June,  1908,  primary  election,  there  were  four 
ballots  cast  for  Democratic  candidates  for  the  office  of 
senator  of  the  Sixteenth  senatorial  district  of  Iowa.  Four 
candidates  for  the  office  were  voted  for.  Hence  each  can- 
didate received  but  one  vote.  Abstract  returns  were  duly 
made  to  the  Secretary  of  State,  and  the  vote  from  that 
senatorial  district  was  canvassed  as  provided  by  law.  A 
certificate  as  to  the  office  of  senator  was'  prepared  as  re- 
quired by  section  1087a22,  Code  Supp.  1907,  and  there  is 
evidence  in  the  record  tending  to  show  that  it  was  sent  to 
the  Chairman  of  the  Democratic  central  committee  for  that 
district  and  to  the  auditors  of  the  counties  of  Adair  and 
Madison;  but  there  is  evidence  supporting  the  claim  that 
it  was  not  received  by  any  of  the  parties  named,  and,  as 
we  understand  the  record,  the  trial  court  so  found.  No  dis- 
trict, convention  was  called  or  held  pursuant  to  the  pro- 
visions of  section  1087a26,  Code  Supp.  1907.  On  the 
2d  day  of  October,  1908,  the  central  committee  of  the 
senatorial  district  met  and  nominated  the  relator,  G^rgo 
M.  Pratt,  as  the  Democratic  candidate  for  the  office  of 
senator.  A  certificate  of  such  nomination  was  tendered 
for  filing  at  the  office  of  the  Secretary  of  State  on  the 
3d  day  of  October,  1908,  but  it  was  rejected,  and  no  cer- 
tificate was  issued  by  the  Secretary  thereon. 

The  first  legal  proposition  presented  by  the  appellant 
for  our  determination  is  that  the  district  court  was  with- 
out jurisdiction  to  hear  and  determine  the  question  pre- 
I.  Electioxs:        scutcd  to  it.     We  think  this  contention  must 

n/y^iminaV"    be  Sustained.      Section   1087^al,   Code  Supp. 

tions:  remedy.    ^^^^^  provides,  amoug  Other  ^things,  that  "the 
provisions  of  chapters  three   and  four,   title  six,     .     .     • 
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of  the  Code  shall  apply  so  far  as  applicable  to  all  such 
primary  elections,  the  same  as  general  elections,  except  as 
hereinafter  provided.'^  Section  1103  of  the  Code  is  in 
part  as  follows:  "All  objections  or  other  questions  arising 
in  relation  to  certificates  of  nomination  or  nomination 
papers  shall  be  filed  with  the  officer  with  whom  the  cer- 
tificate of  nomination  or  nomination  papers  to  which  ob- 
jection is  made  are  filed.  Those  with  the  Secretary  of 
State  shall  be  filed  not  less  than  twenty  days,  and  those 
with  other  officers  not  less  than  eight  days,  before  the  day 
of  election,  except  that  nominations  to  fill  vacancies  occur- 
ring after  said  time,  or  in  case  of  nomination  made  to  be 
voted  on  at  a  special  election,  objections  shall  be  filed  with- 
in three  days  after  the  filing  of  the  certificate  or  nomina- 
tion papers.  Objections  filed  with  the  Secretary  of  State 
shall  be  considered  by  the  Secretary  and  Auditor  of  State 
and  Attorney  General,  and  a  majority  decision  shall  be 
final."  It  says  that  "all  objections  or  other  questions 
arising  in  relation  to  certificates  of  nomination  or  nomina- 
tion papers"  shall  be  filed  as  therein  directed,  and  that 
"objections  filed  with  the  Secretary  of  State  shall  be  con- 
sidered by  the  Secretary  and  Auditor  of  State  and  Attor- 
ney General,  and  a  majority  decision  shall  be  final." 

The  section  clearly  creates  a  tribunal  for  the  deter- 
mination of  all  questions  arising  in  relation  to  certificates 
of  nomination  or  nomination  papers,  and  makes  the  decision 
of  such  tribunal  final.  In  the  instant  case  the  question  be- 
fore the  Secretary  of  State  related  to  the  validity  of  the 
certificate  or  nomination  papers  of  the  relator;  and,  if  he 
considered  the  action  of  the  Secretary  in  refusing  to  accept 
as  valid  and  file  such  nomination  papers,  he  should  have 
filed  objections  to  said  action,  and  thereby  secured  a  hear- 
ing before  the  tribunal  created  for  the  purpose. 

The  purpose  of  the  statute  is  to  afford  a  prompt  re- 
view of  all  questions  concerning  the  validity  of  certificates 
of   nomination   or  nomination   papers;    and   the    provision 
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making  the  decision  final  was  undoubtedly  intended  to 
avoid  delay  and  the  complications  sometimes  incident  to 
general  judicial  proceedings.  In  his  discussion  of  this 
statute  the  appellee  overlooks  its  broad  language,  and  is 
mistaken  when  he  says  that  the  tribunal  created  thereby 
can  only  act  when  written  objections  are  filed  to  nomina- 
tion papers  already  filed.  Under  the  construction  con- 
tended for,  no  objections  could  be  filed  or  any  questions 
raised  until  after  filing,  no  matter  how  incomplete  or  in- 
sufficient the  papers  offered  might  be.  In  other  words, 
the  Secretary  would  be  compelled  under  the  appellee's  con- 
struction to  file  everything  offered,  and  such  a  result  was 
clearly  not  contemplated  by  the  lawmakers.  The  Secretary 
evidently  refused  to  file  the  appellee's  papers  upon  the 
ground  that  no  legal  nomination  had  been  made.  This 
action  might  have  been  questioned  or  objected  to  by  the 
appellee  in  the  manner  pointed  out  by  the  statute,  and, 
he  having  failed  to  takj  such  action,  the  Secretary's  action 
must  be  held  final. 

There  is  no  authority  in  the  statute  for  the  nomination 

made  by  the  district  central  committee  in  this  case,   and 

the   Secretary  of   State   rightly   refused   to   recognize   and 

file  the  certificate.      Section   1087al   of  the 

iKATioNs:  Code    Supplement    of    1907,    among    other 

authority  of  i         j. 

party.  thmgs,    providcs *.      "Ihat    from    and    after 

committee.  o  7      a 

the  passage  of  this  act,  the  candidates  of 
political  parties  for  all  offices  which  under  the  law  are 
filed  by  the  direct  vote  of  the  voters  of  this  State  at  the 
general  election  in  November  (except  candidates  for  the 
office  of  judge  of  the  Supreme,  district  and  superior  courts) 
.  .  .  shall  be  nominated  by  a  primary  election  and 
delegates  to  the  county  conventions  of  said  political  parties 
or  organizations  and  party  county  committeemen  shall  be 
elected  at  said  primary  election,  at  the  times  and  in  the 
manner  hereinafter  provided."  The  first  requirement  of 
the  primary  law  is  that  the  candidates  of  political  parties 
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for  all  offices  which  under  the  law  are  filled  by  the  direct 
vote  of  the  voters  of  this  State  at  the  general  election  in 
November  shall  be  nominated  by  a  primary  election.  This 
requirement  is  mandatory,  and  the  method  of  nomination 
provided  for  in  the  primary  statute  is  exclusive.  It  fol- 
lows that  the  provisions  of  chapters  3  and  4,  title  6,  Code,  so 
far  as  they  provided  methods  of  nomination  inconsistent 
with  the  provisions  of  the  primary  enactment^  were  by 
that  enactment  repealed  by  implication.  If  this  be  true, 
the  district  central  committee  had  no  authority  under  sec- 
tion 1102  of  the  Code  to  nominate  the  relator  for  the 
office  of  senator  for  the  reason  that  section  1087a24,  in 
so  far  as  it  relates  to  the  matter  under  consideration,  is  a 
substantial  re-enactment  of  the  provisions  of  section  1102 
of  the  Code,  and  furnishes  the  only  authority  in  the  mat- 
ter; Section  1087a24  provides  that  "vacancies  occurring 
after  the  holding  of  any  primary  election  occasioned  by 
death,  withdrawal  or  change  of  residence  of  any  candidate 
or  from  any  other  cause,  shall  be  filled  by  the  party  com- 
mittee for  the  county,  district  or  State,  as  the  case  may  be, 
representing  the  party  in  which  the  vacancy  nomination 
occurs.*'  In  our  judgment  the  authority  of  any  party 
committee  is  therein  limited  to  cases  where  nominations 
have  been  previously  made  at  the  primary,  and  vacancies 
have  thereafter  occurred.  This  section  does  not  authorize 
a  party  committee  to  make  a  nomination  in  the  first  in- 
stance. It  is  only  given  power  to  nominate  when  the 
nominee  of  the  primary  election  is  no  longer  a  candidate, 
and  because  of  such  fact  a  vacancy  occurs.  Healey  v. 
Wipf,  Secretary  (S.  D.)  117  K  W.  521.  And  no  other 
or  greater  power  was  conferred  by  section  1102  of  the 
Code,  and,  were  we  to  be  governed  by  that  section  in  this 
case,  we  should  be  compelled  to  hold  the  central  committee 
without  the  power  assumed  by  it.  Section  1087a26  pro- 
vides for  nominations  by  convention  when  there  has  been 
a  failure  for  any  reason  to  nominate  a  senator  at  the  pri- 
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mary  election.  This  course  was  open  to  the^  interested 
parties  herein,  and  they  had  no  right  or  authority  to  pro- 
ceed as  they  did. 

The  judgment  of  the  district  court  must  be,  and  it  is, 
reversed. 


A.  Pumphbey,  PlaintiflF,  v.  D.  M.  Anderson,  Judge. 

Intoxicating  liquors:  mulct  saloons  :  regulations  :  list  of  employes. 
The  statute  requiring  those  operating  a  mulct  saloon  to  file  vrith 
the  county  auditor  a  list  of  all  persons  employed  about  the  place  of 
business  includes  not  only  regular  barkeepers  but  all  other  persons 
in  whatever  capacity  employed. 

Certiorari  to   Wapello  District  Court. 

Feiday,  Februaey  12,  1909. 

This  is  an  original  action  instituted  in  this  court  for 
the  purpose  of  having  determined  the  legality  of  the  order 
of  defendant,  as  district  judge,  refusing  to  hold  one  James 
Beaty  guilty  of  contempt  of  court  on  an  information  filed 
by  this  plaintiff  as  relator,  charging  said  Beaty  with  vio- 
lating an  injunction  and  decree  of  the  district  court  of 
Wapello  county,  restraining  him  from  keeping,  storing  and 
selling  intoxicating  liquors  in  violation  of  law  on  certain 
premises  in  Ottumwa  by  unlawfully  keeping  and  selling 
intoxicating  liquors. — Order  annulled. 

E.  R.  Acres  and  M.  S.  Odel,  for  plaintiff. 

Smith  £  Lewis,  for  defendant 

McClain,  J. — The  injunction  which  James  Beaty, 
defendant  in  the  contempt  proceedings,  was  charged  with 
violating,  restrained  him  from  keeping  and  selling  intoxi- 
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eating  liquors  in  violation  of  law  in  Ottumwa,  in  which 
city  the  mulct  law  was  in  force,  and  said  Beaty  was  au- 
thorized to  sell  so  long  as  he  complied  with  the  provisions 
of  said  mulct  law.  The  sole  question  in  the  contempt  pro- 
ceedings was  whether  said  Beaty  had,  in  the  method  of  con- 
ducting his  place  of  business,  so  violated  the  provisions  of 
the  mulct  law  as  to  forfeit  his  right  to  continue  said  busi- 
ness. The  violation  relied  upon  as  constituting  a  forfeit- 
ure of  the  right  to  continue  the  business,  so  that  subsequent 
sales  were  contrary  to  the  terms  of  the  injunction  decree, 
consisted  in  failure  to  file  witli  the  county  auditor  a  list 
of  names  of  all  persons  employed  about  the  place,  and 
permitting  persons  behind  the  bar  whose  names  were  not 
thus  listed  with  the  county  auditor.  See  Code,  section 
2448,  par.  4.  It  appeared  from  Beaty's  own  testimony  in 
the  contempt  proceedings  that  he  employed  porters  and 
other  workmen  temporarily,  from  time  to  time,  to  clean 
up  his  place  of  business  during  business  hours  and  wash 
up  the  bottles  and  glasses  back  of  the  bar,  that  these  per- 
sons did  go  behind  the  bar  in  this  employment,  and  that 
their  names  were  not  listed  with  the  county  auditor,  but 
that  these  persons  were  not  authorized  to,  and  did  not,  sell 
or  handle  liquor  behind  the  bar  or  otherwise.  We  think 
that  the  provision  of  the  statute  with  regard  to  having 
employees  about  the  place  who  are  allowed  to  go  behind  the 
bar,  and  whose  names  are  not  listed  with  the  county  audi- 
tor, extends,  not  only  to  the  regular  barkeepers,  but  to  any 
persons  employed  about  the  place  for  any  purpose.  The 
object  of  the  statute  evidently  is  to  prevent  the  employ- 
ment of  persons  about  the  place,  and  especially  behind  the 
bar,  who  may  be  in  situation  to  handle  liquor,  whether 
they  do  so  with  or  without  authority.  In  other  words,  the 
authority  which  may  be  given  to  such  employee  by  the  per- 
son conducting  the  place  is  not  the  test  for  determining 
whether  their  names  should  be  listed  with  the  county 
auditor.     The  act  of  Beaty  in  having  about  his  place  em- 
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ployees  whose  names  were  not  listed  as  required  by  the 
statute  was,  in  our  judgmBnt,  a  violation  of  the  statute, 
and  therefore  a  violation  of  the  injunction  which  had  been 
issued  restraining  Beaty  from  unlawfully  conducting  his 
business,  and  the  trial  court  should  have  punished  him  for 
contempt. 

The  action  of  the  defendant  in  refusing  to  adjudge 
Beaty  guilty  of  contempt  was  unauthorized,  and  is  there- 
fore annulled. 


D.  T.  SoLLENBABGEE,  Administrator  of  the  Estate  of 
Viola  Hereon,  Deceased,  v.  The  Incoepoeated 
Town  of  Lineville,  Iowa,  Appellant. 

Municipal   corporations:    sidewalk    accident:    notice:    description 

1  OF  PLACE.  The  notice  to  be  served  upon  a  city  specifying  the 
time,  place  and  circumstances  of  a  sidewalk  accident,  to  pre- 
serve a  right  of  action  therefor  for  more  than  sixty  days,  must  be 
wholly  in  writing  and  must  describe  the  place  with  sufficient 
deiiniteness  to  enable  a  person  of  ordinary  capacity  and  with 
knowledge  of  the  physical  conditions  of  the  street,  when  in  the 
exercise  of  reasonable  diligence,  to  locate  the  place  of  injury 
from  the  description  contained  in  the  notice. 

Same.     The  description  in  the  notice  cannot  be  aided  by  oral  proof 

2  that  the  municipal  authorities  were  verbally  advised  of  the  pre- 
cise place  of  accident. 

Same.     Where  an  accident  occurs  because  of  a  loose  board,  proof 

3  that  there  was  but  a  single  board  loose  in  the  walk  on  the  street 
designated  in  the  notice  might  within  reasonable  limits  be  good, 
but  where  the  only  reference  to  the  place  of  accident  was  a 
certain  street  three-fourths  of  a  mile  long  the  notice  was  in- 
sufficient, for  the  authorities  are  not  required  to  search  the 
entire  street 

Same:  suFFiaENCV  of  notice:  how  determined.    Where  the  place  of 

4  accident  described  in  a  notice, given  the  municipality  is  wholly 
indefinite  and  uncertain,  and  there  is  no  extrinsic  evidence 
in  aid  of  the  notice,  its  sufficiency  is  a  question  of  law. 
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Appeal  from    Wayne   District   Court. — ^Hon.    H.    M. 
Townee,   Judge. 

Friday,  February  12,   1909. 

Action  for  damages  resulted  in  a  judgment.  There- 
after plaintiff  died,  and  the  administrator  of  her  estate  was 
substituted  as  party  plaintiff.  The  defendant  appeals. — 
Reversed. 

Tedford  &  Carter,  for  appellant. 

Boston  &  Murrow,  for  appellee. 

Ladd,  J. — Viola  Herron  resided  on  the  south  side  of 
West  Third  Street  in  the  defendant  town,  and  in  the  first 
house  east  of  Jones  Street.  She  had  put  in  a  garden  on 
a  lot  on  the  north  side  of  the  street,  and  at  two  or  three 
o'clock  in  the  afternoon  of  June  8,  1906,  started  with  an 
armful  of  pea  sticks  from  her  hack  yard  to  go  across  to 
the  garden.  Upon  reaching  the  walk  on  the  south  side 
of  the  street  she  stepped  on  it,  a  loose  board  flew  up, 
tripping  her,  and  she  fell.  To  her  claim  for  damages  the 
defendant  interposes  but  two  objections  on  this  appeal: 
(1)  That  the  action  is  barred  by  the  statute  of  limitations; 
and  (2)  that  she  was  guilty  of  negligence  contributing  to 
her  injury.  Only  the  first  part  of  these  need  be  con- 
sidered. The  action  was  not  begun  until  October  18, 
1906,  more  than  three  months  subsequent  to  the  injury, 
so  that,  "unless  written  notice  specifying  the  time,  place 
and  circumstances  of  the  injury  shall  have  been  served 
upon"  the  town  "within  sixty  days  from  the  happening  of 
the  injury,"  the  action  is  barred.  A  paper  in  words  fol- 
lowing was  delivered  to  the  mayor  and  members  of  council 
in  session  on  July  11,  1906. 
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Lineville,   Iowa,   July   11,    1906. 
Town  of  Lineville,  Iowa,  to  Mrs.  Joseph  Herron,  Dr. 

To  damages  resulting  from  injuries  received  from 
falling  on   defective  sidewalk,   on  West  Third 

Street,   Lineville,   Iowa,    June    8,    1906 $168.00 

More  particularly  itemized  as  follows: 

To  24  days'  time  during  which  she  was  absolutely 
unable  to  perform  any  labor,  or  her  usual  voca- 
tion    $  24. 00 

To  doctor's  bill  for  treatment  and  medicine ....        10 .  00 

To  damages  for  suffering  and  pain  as  result  of 

injuries 100. 00 

To  8  weeks'  time  at  one-half  pay 24.00 

Total $168.00 

The  sufficiency  of  this  notice  is  challenged  on  three 
grounds:      (1)   It  was  not  signed;    (2)   it  does  not  suffi- 
ciently describe  the  place  where  the  injury  occurred;  and 
(3)    it   fails   to   state    the   circumstances   of 

I.  Municipal  ^    -^  ^     ^ 

SdSJafk'aafi-  ^®  iujury.  The  first  objection;  omission  of 
dScription*'  signature,  is  disposed  of  by  Neely  v.  Maple- 
^'  ^^*^  ton,  139  Iowa,  582.     The  place  is  described 

in  the  notice  as  "on  West  Third  Street,  Lineville,  Iowa." 
This  street  was  three-fourths  of  a  mile  in  length.  Mani- 
festly the  notice  alone  was  altogether  too  general  to  indi- 
cate the  place  of  the  accident  Courts  have  repeatedly  de- 
clared that  no  more  than  reasonable  certainty  is  required, 
but  that  much  ought  not  to  be  dispensed  with.  To  exact 
less  would  defeat  the  very  purpose  of  the  statute  in  many 
cases  and  in  all  annul  the  requirement  that  the  notice  be 
in  writing.  Though  its  object  is  to  apprise  the  authorities 
of  the  location  of  the  defect  in  the  street,  and  of  the  time 
and  circumstances  of  the  injury,  to  the  end  that  they  may 
investigate  while  the  facts  are  fresh,  nevertheless  it  is  a 
condition  essential  to  avoid  the  bar  of  the  statute,  and  to 
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be  effective  must  be  in  writing.  Giles  v.  City  of  Shenan- 
doah^ 111  Iowa,  83;  Sachs  v.  Sioux  City,  109  Iowa,  224. 
Undoubtedly  the  description  of  the  place  as  contained  in 
the  notice  may  be  aided  by  proof  of  conditions  as  they 
exist,  but  the  better-considered  cases  are  to  the  effect  that 
the  notice  must  be  sufficiently  definite  in  itself  to  enable 
a  person  of  ordinary  capacity,  with  knowledge  of  the 
physical  condition  of  the  streets,  in  the  exercise  of  rea- 
sonable diligence,  to  locate  the  place  of  the  injury.  Thus 
in  Barribeau  v.  City  of  Detroit,  147  Mich.  119  (110  N. 
W.  512)  the  court  held  that  "to  be  legally  sufficient,  a 
notice  must  contain  a  description  of  the  place  of  the  acci- 
dent so  definite  as  to  enable  the  interested  parties  to  iden- 
tify it  from  the  notice.  .  .  ."  This  rule  permits  a 
construction  of  the  statute  provision  which  does  not  emas- 
culate it,  and  one  which  is  in  accord  with  the  opinions  of 
the  courts.  In  New  Hampshire  the  rule  is  thus  stated: 
"If  the  statement  so  designates  the  place  that  the  officers 
of  the  town,  being  men  of  common  understanding  and  in- 
telligence, can  by  the  exercise  of  reasonable  diligence  and 
without  other  information  from  the  plaintiff  find  the  ex- 
act place  where  it  is  claimed  the  damage  was  received,  it 
is-  in  this  respect  sufficient,  becai/se  it  fully  answers  the 
purpose  of  the  statute,"  and  whether^  this  may  be  done  is 
ordinarily  a  question  for  the  court.  Carr  v.  Ashland,  62 
N.  H.  666. 

In  Maloney  v.  Cook,  21  R  I.  471  (44  Atl.  692) 
the  place  was  described  as  "the  southerly  side  of  Church 
Street"  in  Woonsocket.  The  street  was  a  quarter  of  a 
mile  long,  and  the  notice  was  adjudged  insufficient,  even 
though  it  appeared  that  within  the  sixty  days  within  which 
the  notice  was  required  to  be  served  plaintiff's  counsel  ex- 
plained to  the  committee  on  claims  particularly  the  place 
where  the  accident  happened,  and  the  city  was  fully  in- 
formed thereof,  the  court  saying  that:  "If  the  defect  in 
the  notice  required  by  that  statute  could  be  cured  in  this 
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way,  we  agree  that  under  the  evidence  it  would  now  be 
sufficient  But  as  the  giving  of  the  notice  provided  for  is 
a  condition  precedent  to  the  beginning  of  the  action,  for 
the  court  to  say  that  it  can  be  amended  in  this  way  would 
be  to  render  the  statute  of  no  avail.  We  feel  compelled 
to  hold,  therefore,  that  the  notice  was  insufficient."  In 
Shea  V.  Hawell,  132  Mass.  187,  the  notice  that  the  injury 
was  caused  by  a  defect  in  a  named  street  was  held  insuffi- 
cient, the  court  saying:  "It  would  violate  the  provisions, 
and  defeat  the  purposes  of  the  statute,  if  the  plaintiff  were 
permitted  to  supply  the  deficiencies  of  the  written  notice 
by  proof  that  the  city  or  its  officers  had  oral  information 
from  her,  or  from  any  other  source,  of  the  time,  place  and 
cauaie  of  her  injury,  and  the  court  rightly  rejected  the  evi- 
dence offered  by  her  for  the  purpose.  The  notice  can  not 
be  partly  written  and  partly  oral.  It  must  be  wholly  in 
writing,  and  its  sufficiency  is  to  be  determined  by  the 
court."  To  the  same  effect  see  Sowle  v.  City  of  Tomah, 
81  Wis.  353  (51  K  W.  572) ;  Trost  v.  City  of  Casselton, 
8  N.  D.  534  (79  N.  W.  1071),  and  Underhill  v.  Town 
of  Washington^  46  Vt.  771,  where  it  is  said :  "The  stat- 
ute is  mandatory  in  form,  and  declares  that  no  action  shall 
hereafter  be  maintained  in  any  court  of  this  State  unless 
this  preliminary  act  shall  be  done  within  the  time  specified. 
The  place  wtere  the  injury  occurred  is  a  cardinal  and 
special  requirement  of  the  statute;  and,  if  this  requirement 
can  be  supplied  by  parol  evidence,  then  may  the  statute 
be  annulled  and  utterly  disregarded.  We  think  parol  evi- 
dence not  admissible  to  supply  a  legal  requirement  of  a 
written  notice."  The  statutes  exacting  notice  differ  some- 
what from  ours  in  some  States,  in  that  the  notice  is  a  con- 
dition precedent  to  the  maintenance  of  the  action,  but  the 
purpose  is  not  different  from  that  in  statutes  like  that  of 
this  State. 

The  cases  relied  on  by  appellee,  save  one,  do  not  sup- 
port the  contention  that  the  notice  may  be  aided  by  oral 
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evidence  that  the  municipal  authorities  were  advised  oral- 
ly of  the  place  where  the  accident  happened. 
In  Lincoln  v.  O'Brien^  56  Neb.  761  (77 
M".  W.  76)  the  notice  described  the  place  where  complain- 
ant stepped  into  a  hole  as  on  the  north  side  of  Q.  Street 
between  Eighteenth  and  Twentieth  Streets,  and  as  the 
only  holes  in  the  walk  were  in  front  of  a  vacant  lot  between 
Eighteenth  and  Nineteenth  Streets,  the  court  held  the 
notice  sufficient,  saying  thajt  "in  examining  the  rather 
numerous  cases  on  the  subject  certain  principles  will  be 
found  to  run  through  all.  One  is  that  it  is  sufficient,  as 
above  stated,  if  the  place  be  so  described  that  from  that 
description  it  can  be  identified  with  reasonable  diligence. 
Another  is  that  the  sufficiency  of  the  notice  is  not  to  be 
determined  from  its  terms  alone,  but  in  the  light  of  ex- 
traneous evidence  of  the  situation  and  surroundings."  A 
like  decision  is  Connor  v.  Salt  Lake  City,  28  Utah,  248 
(78  Pac.  479).  Some  reliance  is  placed  on  Owen  v.  City 
of  Ft.  Dodge,  98  Iowa,  281,  where  extrinsic  evidence  was 
received,  not  to  supplement  the  notice,  but  to  show  that 
the  city  was  not  misled  by  it.  As  there  said,  it  need  not 
point  out  the  exact  spot,  but  if,  notwithstanding  inaccura- 
cies, it  contains  the  necessary  information  to  enable  the  offi- 
cers of  the  city  to  locate  the  place,  it  is  good,  and  that  they 
did  find  it  is  mentioned  merely  as  a  fact  confirming  the 
sufficiency  of  the  notice.  In  Rusch  v.  City  of  Dubuque, 
116  Iowa,  402,  evidence  that  defendants  investigated  the 
very  walks  described  in  the  notice  was  held  sufficient  to 
obviate  any  prejudice  from  failure  ^^to  locate  the  place 
within  the  few  feet  mentioned."  In  Buchmeier  v.  City  of 
Davenport,  138  Iowa,  623,  the  place  was  described  "as 
a  crossing  at  Ninth  and  Warren  Streets,"  and  as  it  did 
not  appear  that  there  was  more  than  one  crossing  at  the 
intersection  of  these  streets,  it  was  held  that  the  trial  court 
erred  in  directing  the  jury  that  the  notice  was  insufficient. 
The  description  was  adjudged  sufficient  if,  when  applied 
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to  existing  conditions  as  proven  on  the  trial,  it  would 
enable  the  officers  to  locate  the  place  of  the  accident.  The 
possible  exception  referred  to  is  Cook  v,  Topeka,  75  Kan. 
534  (90  Pac.  244),  where  description  of  one  place  was 
allowed  to  be  supplemented  by  oral  evidence  that  the 
officers  ascertained,  on  investigation  in  pursuance  of  the 
notice,  that  the  accident  happened  at  another,  whether 
sound,  is  not  involved  in  this  case. 

Appellee  argues  that  as  only  one  loose  plank  in  the 
walk  on  either  side  of  the  street  was  proven,  this  with  the 
notice  wa9  sufficient  to  identify  the  place.  Within  rea- 
sonable limits  the  argument  may  be  good, 
as  when  the  side  of  the  street  is  given  and 
the  place  is  within  a  block  or  two,  as  in  City  of  Lincoln 
V,  O'Brien,  supra,  and  Connor  v.  Salt  Lake  City,  supra, 
but  the  municipal  officers  are  not  bound  to  look  up  one 
side  and  down  the  other  of  a  street  three-fourths  of  a 
mile  long  to  ascertain  whether  there  is  more  than  one 
point  where  a  plank  may  be  loose  in  order  to  ascertain 
the  possible  place  intended  by  a  defective  notice.  The 
mere  statement  indicates  that  a  notice  requiring  this  is 
not  reasonably  certain. 

It  is  urged,  however,  that  the  issue  was  for  the  jury, 

and  this  is  sometimes  so  when   the  notice,   in  connection 

with   proof  of  the  situation,   and  surroundings  of  the  lo- 

g^^^.  cality    in    connection    with    the    description, 

noSceThow^     raiscs  an   issue   as   to   whether   the   place   is 

determined.       pointed  out  with   reasonable  certainty;   thus 

where  the  language  of  the  notice  is  of  doubtful  meaning, 

and  honest  minds  might  differ  concerning  it  (Carr  v.  Ash- 

land,  62  N.  H.  665),  or  where  the  notice  does  not  purport 

to  accurately  locate  the   place,   but  generally,   as  between 

two   near   points.    City   of  Lincoln   v.    O'Brien,    56    Neb. 

761  (77  N.  W.  76),  or  on  a  bridge  of  considerable  length 

{Lyman  v,  Hampshire  County,  138  Mass.  74).     In  cases 

of  this  kind,  and  perhaps  others,  it  may  be  proper  to  per- 

VoL.  141  Ia.— 14 
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mit  the  jury  under  suitable  instructions  to  say  whether  the 
notice  given  when  aided  by  inquiries  suggested  therein  was 
sufficient  to  enable  the  city  authorities,  acting  with  rea- 
sonable diligence,  to  locate  the  place.  The  extrinsic  evi- 
dence relating  to  the  street  in  the  case  at  bar  left  the  no- 
tice entirely  indefinite  and  uncertain  as  to  locality,  so  that 
there  was  no  issue  to  be  submitted.  It  went  to  the  jury 
on  the  theory  that  if  the  paper  in  connection  with  the  oral 
explanation  of  plaintiff's  agent,  made  to  the  counsel  of 
the  defendant  when  the  paper  was  presented,  pointed  out 
the  place  with  reasonable  certainty,  this  would  be  sufficient 
compliance  with  the  provisions  of  the  law.  This  was  tan- 
tamount to  saying  the  notice  might  be  partly  oral  and 
partly  in  writing,  notwithstanding  the  requirement  of  the 
statute  that  it  be  in  writing. 

Because  of  there  being  no  sufficient  notice,  the  cause 
of  action  was  barred  by  the  statute  of  limitations,  and  a 
verdict  for  defendant  should  have  been  directed. — Re- 
versed. 


K.  E.  DoiGE,  Appellee,  v.  Jack  Beuce,  Appellant 

Real  property:  recovery  of  possession  :  equitable  action.     Where 

1  one  is  in  possession  of  leased  premises  claiming  the  right  thereto 
by  virtue  of  having  purchased  the  rough  feed  on  the  place,  and, 
by  assignment  of  the  lease,  the  rightfulness .  of  his  possession 
cannot  be  determined  in  an  equitable  action,  as  there  is  a  plain, 
speedy  and  adequate  remedy  at  law. 

Same:  landlord  and  tenant.    Where  a  landlord  was  present  at  a  sale 

2  by  the  tenant  of  growing  com  and  pasturage  and  knew  of  an 
assignment  of  the  lease  to  the  purchaser  and  of  his  possession 
thereunder,  thus  impliedly  if  not  expressly  assenting  thereto, 
and  it  did  not  appear  that  the  assignee  was  committing  any  waste, 
the  landlord  cannot  adjudicate  the  purchaser's  right  of  possession 
in  a  court  of  equity. 

Appeal  from  Dallas  District  Court. — Hon.   J.   H. 
Applegate,  Judge. 
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Friday,  Febeuaby  12,   1909. 

Suit  in  equity  to  enjoin  defendant  from  trespassing 
upon,  or  in  any  way  interfering  with,  plaintiffs  possession 
of  certain  real  estate  in  Dallas  County,  Iowa.  The  trial 
court  granted  the  relief  prayed,  and  defendant  appeals. — 
Reversed. 

Fred  G.  Clarke  and  W.  H.  Fahey,  for  appellant 

Shortley  &  Kelley,  for  appellee. 

Deemeb,  J. — It  is  conceded  that  plaintiff  is  the 
owner  of  the  property  involved  in  this  suit,  and  that  he 
leased  the  same  to  Howard  Bros,  by  written  lease,  which 
expired  March  1,  1907.  It  was  provided  in  the  lease  that 
the  lessee  should  not  sell,  assign,  underlet,  or  relinquish 
the  premises  without  the  written  consent  of  the  lessor.  On 
July  2,  1906,  Howard  Bros,  assigned  the  lease  to  one 
F.  H.  McCormick,  and  on  September  29,  1006,  McCor- 
mick  in  turn  assigned  the  same  to  one  R.  D.  Howard. 
Plaintiff  impliedly,  if  not  expressly,  consented  to  the  lease 
to  McCormick,  but,  save  as  hereinafter  stated,  he  did  not 
consent  to  the  assignment  to  Howard.  McCormick  occu- 
pied the  farm,  and  brought  certain  property  thereon,  which 
latter  he  concluded  to  sell,  and  accordingly  announced  a 
public  sale  for  September  18,  1906,  which  was  before  the 
assignment  of  the  lease  to  Howard.  Sale  was  had  on  the 
day  indicated,  a^id  part  of  the  property  sold  consisted  of 
about  ten  and  one-half  acres  of  growing  com  which  was 
purchased  by  defendant,  Bruce.  It  is  claimed  that  the 
auctioneer  announced,  at  the  time  of  the  sale,  that  the 
successful  bidder  was  to  have  what  was  called  "the  rough- 
ness" and  the  adjoining  pasturage,  which  laid  on  that  side 
of  the  highway.  Thereafter  the  defendant  procured  an 
assignment  of  the  lease  from  Howard,  but  this  was  without 
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the  plaintiflPs  consent  After  defendant's  purchase  he 
took  possession  of  the  entire  field  where  the  com  was  stand- 
ing, turned  his  stock  therein,  and  was  using  the  same  when 
this  action  was  commenced.  Plaintiffs  rent  was  paid 
until  March  1,  1907 — the  final  payment  having  been  made 
by  McCormick — ^but  he  commenced  this  suit  on  December 
18,  1906.  He  alleged  that  defendant,  without  right  or 
authority,  was 'pasturing  his  land,  and  that  he  refused  to 
take  his  cattle  therefrom,  and  he  also  alleged  that  the  cat- 
tle were  injuring  and  destroying  his  hay  and  pasture  land. 
He  further  averred  that  he  was  in  possession-  of  the  prem- 
ises and  that  defendant  had  trespassed  thereon,  and  was 
threatening  a  continuance  thereof,  without  any  right  or 
authority,  and  that  his  land  was  being  damaged  by  plain- 
tiffs stock.  Defendant  claimed  that  he  purchased  the 
corn  and  the  "roughness"  at  the  public  sale  on  the 
strength  of  the  statement  that  he  would  have  the  right 
to  pasture  the  same;  that  he  was  in  possession  of  the 
property  with  the  knowledge  and  consent  of  plaintiff,  was 
committing  no  waste,  and  that  plaintiff's  remedy,  if  he  had 
any,  was  an  action  at  law.  The  trial  court  on  the  issues 
joined  enjoined  defendant  from  pasturing  the  premises, 
or  any  part  thereof,  or  from  interfering,  by  himself  or 
others,,  with  plaintiff  in  the  free  use  of  the  premises.  The 
appeal  challenges  this  decree  upon  two  grounds;  First, 
it  is  insisted  that,  as  defendant  was  in  possession  when 
the  action  was  commenced,  injimction  is  not  the  proper 
remedy  for  plaintiff  to  take  in  order  to  regain  the  pos- 
session, for  the  reason  that  he  had  a  plain,  speedy  and 
adequate  remedy  at  law,  either  to  recover  the  possession  by 
an  action  of  right,  or  by  the  summary  remedy  of  forcible 
entry  and  detainer;  second,  he  contends  that,  by  reason 
of  the  representations  made  when  he  purchased  the  land, 
plaintiff  is  estopped  from  saying  that  he  was  not  in  the 
rightful  possession  of  the  land. 

As  plaintiff  does  not  recognize  defendant  as  his  ten- 
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ant,  this  is  clearly  not  an  action  to  prevent  waste,  and  it 

can  only  be  sustained  upon  the  theory  that  defendant  is 

upon   the   land  without  right,   and  was  and 

I.  Real  pmopem-        .  ^^ «  ... 

ty:  recovery      18    a    trcspasscr.      Of   couFsc    au    injunction 

of  possession:  .n    ■•.  i  <•         i        11       i 

equiubie  will  lie  upou  the  part  of  a  landlord  to  pre- 

vent waste,  the  erection  of  a  nuisance  by  the 
tenant,  bad  husbandry,  and  other  like  cases.  Taylor,  Land- 
lord and  Tenant,  sections  691,  208,  418,  422,  685.  In- 
junction, however,  is  not,  as  a  rule,  a  possessory  remedy, 
although  it  will  lie  to  prevent  a  trespass,  or  a  series  of 
trespasses.  But  a  bill  in  equity  is  not  the  appropriate 
remedy  to  gain  the  possession  of  property.  Jones  on 
Landlord  and  Tenant,  section  565,  and  cases  cited.  At  the 
time  the  suit  was  commenced  defendant  was  in  possession, 
claiming  the  right  thereto  in  virtue  of  his  purchase  of  the 
com  and  "roughness"  at  the  public  sale,  and  in  virtue  of 
his  assignment  of  the  lease;  and  the  rightfulness  of  that 
possession  could  not  be  determined,  and  a  change  thereof 
decreed  in  a  court  of  equity,  for  the  reason  that  plain- 
tiff had  a  plain,  speedy  and  adequate  remedy  at  law.  De- 
fendant's possession  was  under  claim  of  right,  and  an 
action  by  injunction  is  not  a  proper  method  whereby  to 
secure  an  eviction.  See  cases  cited  in  22  Cyc.  826,  828, 
829.  Wearin  v.  Munson,  62  Iowa,  466;  Currier  v.  Jones, 
121  Iowa,  160;  Johnson  v,  Lehigh  Valley  Co.  (C.  C.) 
130  Fed.  932. 

The   trial   court   seemed   to   think  that  the  land   had 

been  abandoned  by  the  tenants  under  the   lease  or  their 

assignees,  and  found  that  defendants  were  trespassers,  but 

this  conclusion  does  not  seem  to  have  foun- 

lord  ind  dation  in  the  record.     Defendant  was,  from 

tensnt. 

time  of  the  purchase  of  the  corn  down  to 
the  bringing  of  this  suit,  in  possession  of  a  part  of  the 
property,  not  only  because  of  his  purchase,  but  by  reason 
of  his  assignment  of  the  lease,  and  Howard  was  in  pos- 
session of  the  remainder  of  the  land  under  an  assignment 
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of  the  lease  therefor  to  him.  Of  course  there  may  be 
cases  of  irjeparable  injury  from  a  trespass,  where  courts 
of  equity  will  intervene  by  injunction  to  prevent  the 
commission  or  continuance  thereof,  but  this  is  not  one  of 
them.  Plaintiff  had*  received  his  rent  for  the  premises. 
He  knew  of  the  sale  of  corn,  and  the  roughness  to  the 
defendant^  and  knew  that  defendant  would  have  to  go  upon 
the  land  to  enjoy  the  fruits  of  his  purchase.  He  knew 
that  defendant  had  turned  his  cattle  upon  the  land  for  the 
purpose  of  getting  the  benefit  of  his  bargain.  He  also 
knew  that  Howard  was  in  possession  under  an  assignment 
of  the  lease  to  him,  and  that  Howard  had  assigned  the 
lease  to  the  defendant,  who  was  in  possession  when  this 
suit  was  commenced.  The  effect  of  the  decree  was  to 
transfer  the  possession  from  defendant  to  plaintiff.  In- 
deed the  decree  prohibits  defendant  from  using,  occupying, 
or  pasturing  the  property,  and  from  interfering  with  plain- 
tiff in  the  free  use  of  the  same.  It  does  not  appear  that 
defendant  was  using  or  treating  the  property  in  any 
other  or  different  manner  than  if  he  had  been  the  pur- 
chaser of  standing  com  upon  leased  premises;  but,  if  he 
were,  he  received,  and  was  granted,  the  right  to  do  so 
through  the  auctioneer  who  conducted  the  sale  of  the 
property.  A\Tiilst  this  auctioneer  was  not,  perhaps,  plain- 
tiff's agent,  he  (plaintiff)  was  present  when  the  state- 
ment was  made,  and  interposed  no  objection  thereto.  The 
action  is  not  to  prevent  waste,  but  to  secure  and  presen'e 
to  plaintiff  the  possession  of  the  property.  To  such  an 
action  it  is  sufficient  to  say  that  defendant  is  in  possession 
under  a  claim  of  right,  and  that  plaintiff  has  not  the  pos- 
session of  the  property.  Courts  of  equity  will  not  in  such 
cases  attempt  to  adjudicate  the  title  or  right  of  possession. 
See  cases  cited  in  22  Cyc  826,  827. 

The  trial .  court  was   in  error  in  granting  the   relief 
asked,  and  its  decree  must  be,  and  it  is,  reversed. 
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Eva  R  Bbown  v.  Almon  Edwin  Nobth,  Bessie  Nobth, 
his  wife,  Fbedebick  Eugene  Nobth,  Gustavus 
Adolphus  Nobth,  Minnie  Gbace  Nobth,  Jacob 
AsTOB  Nobth  and  Lloyd  Nobth,  Appellants. 

Deeds:  delivery:  evidence:  dower.    The  delivery  of  a  deed  is  largely 

1  a  question  of  intent  to  be  gathered  from  all  the  facts  and  cir- 
cumstances. On  an  issue  as  to  delivery  of  a  deed  executed  by 
grantor  prior  to  his  marriage,  the  evidence  is  reviewed  and  held 
insufficient  to  show  delivery  until  after  bis  marriage,  and  that 
his  widow  was  therefore  entitled  to  her  dower  interest  in  the  land 
so  conveyed. 

Partition:  terms  of  sale:  review  of  order.     An  order  in  partition 

2  appointing  referees  and  directing  a  sale  for  cash  if  it  can  be 
made,  if  not,  then  partly  for  cash  with  balance  on  time  secured 
by  a  mortgage  back  on  the  l^d,  will  not  be  disturbed  on  appeal; 
especially  where  the  matter  is  still  in  the  control  of  the  district 
court  who  may  make  such  further  order  as  the  interests  of  the 
parties  may  require. 

Appeal  from    Guthrie   District    Court. — ^Hon.    J.    H. 
Applegate,   Judge. 

Monday,  Februaby  15,  1909. 

This  is  a  suit  in  equity  for  the  partition  of  real 
estate,  the  plaintiff  claiming  a's  the  widow  of  Thos.  J. 
Brown,  deceased.  There  was  a  decree  for  the  plaintiff, 
from  which  the  defendants  appeal. — Affirmed. 

Hinkson  &  Nies  and  /.  W.  Morris,  for  appellants. 

E.  R.  Sayles  and  /.  R.  Mount,  for  appellee. 

Sherwin,   J. — Thomas   J.   Brown   died   in   February, 
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1907.  He  was  the  owner  of  the  land  involved  in  this 
controversy  until  some  time  in  the  early  part  of  September, 
1905,  at  which  time  he  conveyed  it  to  the  defendants  here- 
in by  a  deed,  which  was  duly  executed  and  recorded  in 
Guthrie  County.  The  plaintiff  bases  this  action  for  par- 
tition upon  the  ground  that  she  was  the  legal  wife  of  Thos. 
J.  Brown  at  the  time  of  the  conveyance  in  question,  and 
that  she  did  not  join  in  the  deed  conveying  the  land.  If 
this  claim  be  sustained,  she  was  and  is  entitled,  as  the 
widow  of  Thos.  J.  Brown,  to  an  undivided  one-third  inter- 
est in  said  land.  The  plaintiff  claims  that  she  entered 
into  a  marriage  contract,  which  was  not  ceremonial,  with 
Tho9.  J.  Brown,  on  the  23d  of  October,  1900,  and  that 
thereafter,  until  the  time  of  his  death  in  1907,  they  lived 
and  cohabited  together  as  husband  and  wife,  and  that 
such  marriage  agreement,  followed  by  cohabitation,  con- 
stituted a  common-law  marriage,  and  that  because  of  such 
marriage  she  is  entitled  to  claim  an  interest  in  said  land 
as  his  widow.  She  further  pleads  that  on  the  31st  day  ot 
October,  1905,  a  ceremonial  marriage  between  her  and 
Thos.  J.  Brown  was  solemnized,  and  that  at  the  time  of 
said  second  marriage  Thos.  J.  Brown  was  the  owner  of 
the  real  estate  in  question;  he  having  at  that  time  never 
executed  a  completed  conveyance  thereof.  The  trial  court 
found  that  there  had  been  no  delivery  of  the  deed  in  ques- 
tion, nor  any  intention  to  deliver  the  same  prior  to  the 
ceremonial  marriage  to  which  we  have  referred,  and  that 
the  plaintiff  was  entitled  to  a  one-third  interest  in  the 
land  in  question,  and  a  partition  thereof  was  ordered  by  a 
sale  of  the  premises.  The  appellants  have  appealed  from 
this  finding  of  the  trial  court.  The  trial  court  further 
found  against  the  plaintiff's  claim  that  there  had  been  a 
common-law  marriage  in  1900,  and  from  this  finding  the 
plaintiff  appeals. 

We  shall  first  discuss  the  question  of  the  delivery  of 
the  deed.     As  we  understand  the  record,   the  defendants 


Digitized  by  LjOOQiC 


Feb.  1909]  Bbown  v.  Nobth.  217 

are  grandchildren  of  the  deceased,  Thos.  J.  Brown,  and  at 
the  time  of  the  execution  and  delivery  of 
ery:  evidence:  the  deed  in  qucstion  they  were  all  residents 
of  Kansas.  *  The  deed  was  signed  and  ac- 
knowledged on  the  27th  day  of  June,  1905,  and  remained 
in  the  physical  possession  of  the  grantor,  Thos.  J.  Brown, 
until  the  2d  day  of  September,  1905,  when  it  was  deliv- 
ered to  the  proper  officers  of  the  county  to  be  recorded. 
It  was  entered  by  the  auditor  of  the  county  for  taxation 
on  the  same  day,  and  thereafter,  on  the  same  day,  it  was 
duly  filed  for  record  in  the  recorder's  office  and  recorded. 
After  it  had  been  recorded  it  was  taken  from  that  office 
by  the  grantor,  Thos.  J.  Brown,  and  he  kept  it  in  his 
possession  until  the  8th  of  September,  1905,  at  which  time 
he  inclosed  it  with  a  letter  to  some  of  the  grantees,  the 
defendants  herein.  A  recitation  of  the  above  facts  con- 
cerning the  making,  recording  and  delivery  of  the  deed 
would,  in  themselves  alone  be  sufficient  to  sustain  the  plain- 
tiff's claim  that  there  had  in  fact  been  no  delivery  of  the 
deed  prior  to  the  ceremonial  marriage,  on  the  31st  of  Au- 
gust, 1905;  but,  to  overcome  the  force  of  these  circum- 
stances, the  appellants  rely  upon  certain  letters,  which  the 
record  shows  were  written  to  some  of  them  by  the  deceased 
during  the  summer  and  fall  of  1905,  and  prior  to  the  Slst 
day  of  August,  and  upon  a  letter  claimed  to  have  been 
written  by  him,  but  lost  after  its  receipt,  and  further  upon 
a  transaction  between  one  of  the  defendants  herein,  Almon 
Edwin  North,  and  the  deceased,  alleged  to  have  taken 
place  some  time  about  the  25th  of  August,  1905,  from 
which  the  conclusion  is  sought  to  be  established  that  the 
deed  in  question  was  then  delivered  to  Almon  Edwin 
North  for  himself  and  his  co-grantees. 

It  would  be  impossible,  within  the  proper  limits  of 
this  opinion,  to  set  out  the  material  portions  of  the  corre- 
spondence relied  upon,  or  to  give  extended  portions  of  the 
evidence  which  it  was  claimed  supported  the  contention  of 
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delivery  prior  to  the  2d  of  September,  1905,  and  hence 
we  shall  state  only  our  conclusions  from  a  careful  reading 
and  consideration  of  all  the  testimony  in  the  case.  While 
some  of  the  letters  from  Thos.  J.  Brown  to  some  of  these 
defendants,  or  to  their  parents,  clearly  indicate  an  inten- 
tion on  his  part  to  make  them  a  gift  of  some  of  the  land 
in  the  future,  there  is  not  in  the  whole  correspondence  a 
word  from  w^hich  an  inference  may  be  drawn  that  he  in- 
tended to  make  k  present  gift  His  letters  all  refer  to 
action  that  he  may  take  in  the  future  and  do  not  signify 
that  the  gift  will  be  made,  if  made  at  all,  at  any  particu- 
lar time.  The  transaction  and  the  conversation  claimed 
to  have  taken  place  between  Almon  Edwin  Xorth  and  the 
deceased  in  August,  1905,  even  if  considered  as  proven 
by  competent  testimony,  fall  far  short  of  sustaining  the 
appellant's  claim  of  a  delivery  of  the  deed  at  that  time, 
or  of  showing  ad  intention  to  make  a  delivery  at  that  time. 
On  the  contrary,  there  is  much  in  the  transaction  as 
related,  when  it  is  considered  in  connection  with  the 
grantor's  subsequent  acts  and  the  letter  written  by  him 
to  the  appellants  which  accompanied  the  deed,  showing  a 
clear  intent  on  the  grantor's  part,  not  to  make  an  im- 
mediate delivery  of  the  deed.  That  Almon  E.  Xorth  un- 
derstood that  the  deed  was  not  delivered  to  him  in  Au- 
gust when  he  was  at  his  grandfather's  in  Guthrie  County 
is  indicated  by  his  letter  to  his  grandfather  acknowledg- 
ing the  receipt  of  the  deed.  ^Moreover,  there  is  undisputed 
evidence  in  the  record  that  after  the  visit  of  said  North 
in  August,  1905,  Brown  leased  the  land  to  a  third  party, 
and  in  all  respects  treated  it  as  his  own,  which  he  could 
not,  and  probably  would  not,  have  done  had  he  delivered 
the*  deed,  or  intended  a  delivery  thereof,  at  the  time  of 
Almon  E.  North's  visit  to  him.  In  addition  to  thia,  it 
is  conclusively  shown  by  the  uncontradicted  evidence  that 
on  the  day  before  the  ceremonial  marriage  between  the 
plaintiff  and   Brown,   and    after  their  marriage,   he   asked 
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her  to  sign  the  deed  so  that  her  interest  in  the  land  w6uld 
be  released.  Mr.  Brown  was  at  that  time  a  man  past 
seventy  years  of  age.  lie  had  had  large  business  experi- 
ence, and  was  then,  and  had  been  for  many  years,  the 
owner  of  considerable  real  property,  most  of  which  was 
rented,  and  all  of  which  he  had  immediate  charge  of.  It 
is  to  be  presumed  that  he  knew  the  law  governing  the 
rights  of  Mrs.  Brown  as  his  wife,  and  it  would  certainly 
'  be  a  violent  presumption  to  say  that  he  did  not  know 
that,  if  he  had  delivered  the  deed  to  Almon  E.  North,  it 
would  have  made  a  complete  conveyance  of  the  land,  and 
that,  so  far  as  the  ceremonial  marriage  between  him  and 
the  plaintiff  was  concerned,  she  could  claim  no  interest 
in  the  land  as  his  widow.  The  question  whether  or  not 
there  had  been  a  delivery  of  a  deed  is  one  largely  of  in- 
tent, which  intent  is  to  be  gathered  from  the  facts  and 
circumstances  surrounding  the  transaction  in  connection 
with  the  positive  proof.  This  principle  of  law  is  thor- 
oughly settled  in  this  and  other  jurisdictions,  but  see 
Forman  v.  Archer,  130  Iowa,  49 ;  Kneeland  v,  Cowper- 
thwaite,  138  Iowa,  193;  Criswell  v.  Criswell,  138  Iowa, 
607.  Bearing  this  in  mind  as  applied  to  the  testimony  in 
this  case,  we  are  thoroughly  convinced  that  there  was 
no  delivery  of  the  deed  in  the  case  prior  to  the  31st  day 
of  August,  1905,  and  that  the  trial  court  rightly  found 
the  plaintiff  entitled  to  an  interest  in  the  land  in  ques- 
tion as  the  widow  of  Thos.  J.   Brown. 

Our  conclusion  on  this  branch  of  the  case  really 
makes  it  unnecessary  to  consider  the  question  raised  on 
the  plaintiff's  appeal,  and  we  shall  enter  upon  no  ex- 
tended discussion  thereof.  We  may  properly  say,  how- 
ever, that  were  it  necessary  to  determine  the  question,  we 
should  hesitate  long  before  reaching  the  conclusion  an- 
nounced by  the  trial  court.  Tlie  marriage  agreement  re- 
lied upon  by  the  plaintiff  was  clearly  proven,  and  it  was 
also  clearly   proven   that   the   agreement   was    followed   by 
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cohabitation.  It  is  true  that  the  parties  did  not  occupy 
the  same  sleeping  apartments  during  the  time,  nor  did 
they  make  generally  public  the  fact  of  such  marriage,  but 
it  is  shown  that  the  plaintiff  lived  in  one  of  Brown's 
houses,  and  that  after  said  alleged  agreement  he  lived  there 
to  all  intents  and  purposes,  except  that  he  slept  in  a 
room,  which  he  had  long  theretofore  occupied,  in  one  of 
his  business  buildings,  but  the  testimony  shows  that  in 
all  other  respects  there  Was  the  cohabitation  required  by  * 
the  law  to  consummate  and  make  effective  a  common- 
law  marriage. 

One  other  point  is  raised  by  the  appellants  that  we 
shall  briefly  discuss.     The  partition  was  ordered  by  a  sale 
of  the  real  estate  in  question,  and  referees  were  appointed 
a  Paitition-        ^  appraise  and  make  such  sale.     The  trial 
Sc!*rcWcw      court  also  authorized  the  referees   to  make 
of  order.  ^j^^   ^^j^   partly   on   time,    if   necessary,   but 

required  a  cash  payment  of  about  40  percent  of  the  price 
of  the  land  and  a  mortgage  back  for  the  balance,  with 
interest  on  the  deferred  payments  of  6  percent,  the  de- 
ferred payments,  if  any,  not  to  run  over  three  years.  We 
see  no  reason  for  disturbing  the  order  of  the  trial  court. 
(y  course  the  referees  will  sell  for  cash,  if  it  can  be  done 
to  advantage.  If  a  cash  sale  can  not  be  so  made,  it  will 
be  to  the  best  interests  of  all  parties  to  make  some  con- 
cessions both,  as  to  credit  and  time.  Furthermore,  the 
matter  is  still  under  the  control  of  the  trial  court,  and 
such  further  order  may  be  made  as  to  the  sale  and  the 
terms  thereof  as  shall  seem  for  the  best  interests  of  all 
parties. 

The  judgment  of  the  district  court  is  affirmed. 
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Qbeen  Ridge  Fuel  Co.^  Appellant,  v.  Rebecca  Little- 
john ET  al. 

Landlord  and  tenant:  leases:  execution:  parol  evidence.    A  lease' 

1  signed  by  only  a  portion  of  the  interested  parties,  under  an  agree- 
ment that  it  should  not  be  binding  until  signed  by  all,  is  not 
executed  until  so  signed;  and  oral  evidence  of  the  agreement  is 
not  objectionable  as  tending  to  vary  the  writing,  but  is  competent 
to  show  that  it  never  became  obligatory. 

Leases:  unilateral  contract.    Where  the  terms  of  a  lease  contem- 

2  plate  that  all  the  interested  parties  shall  sign  the  same,  and  the 
lessee  is  obligated  to  work  and  pay  rent  for  the  premises,  it  is 
not  an  unilateral  instrument. 

Mines  and  mining:  leases:  acceptance.    A  lease  of  coal  land  exe- 

3  cuted  by  only  a  portion  of  the  grantors,  with  the  understanding 
that  it  was  not  to  be'  binding  until  signed  by  the  other  grantors 
and  the  lessee,  was  not  rendered  obligatory  by  the  fact  that 
the  lessee  without  signing  the  instrument  went  onto  the  premises 
and  prospected  for  coal  under  a  provision  that  he  might  do  so, 
and  if  in  his  opinion  coal  in  paying  quantities  was  found  he 
should  mine  the  same  and  pay  a  royalty  to  the  lessors,  since  by 
the  terms  of  the  contract  it  was  optional  with  him  whether  he 
should   mine  or  not. 

Appeal  from  Mahaska  District  Court. — Hon.  Bybon  W. 
Pbeston,   Judge. 

Monday,  Februaby  15,  1909. 

William  A.  Littlejohn  died  testate  April  20,  1902, 
survived  by  a  widow,  Rebecca  Littlejohn,  and  nine  chil- 
dren. By  the  terms  of  the  will,  the  use  of  the  realty 
was  given  to  the  wife  so  long  as  she  remained  his  widow 
and  during  her  natural  life,  and  upon  her  death  the  prop- 
erty to  be  divided  between  his  children,  share  and  share 
alike.     The  widow  accepted  under  the  will,   and  on  the 
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10th  day  of  October,  1906,  she  and  all  but  three  of  the 
children,  Melville  B.  Littlejohn,  Mary  A.  Smith,  and  Alta 
M.  Rogers,  signed  a  lease  conveying  coal  underlying  the 
surface  on  conditions  named  to  the  Crescent  Coal  Com- 
pany. This  company  in  prospecting  discovered  coal  in 
workable  quantities,  and  on  the  10th  day  of  July,  1907, 
assigned  the  lease  to  the  plaintiff.  On  April  30,  1907, 
the  widow  and  all  the  heirs  executed  a  somewhat  similar 
lease  permitting  the  removal  of  coal  on  specified  condi- 
tions to  H.  C.  Miller  and  A.  W.  McMillan,  and  after 
an  extension  of  time,  executed  May  20,  1907,  these  lessees 
assigned  the  lease  to  Andrew  Love,  who  after  drilling 
nine  holes  sunk  a  prospecting  shaft,  and  after  lifting 
considerable  coal  drove  an  entry.  The  ultimate  issue  was 
whether  plaintiff  or  Love  was  entitled  to  mine  the  coal 
from  the  land.  The  court  dismissed  plaintiff's  petition, 
and  it  appeals. — Affirmed, 

H.   H,   Sheriff,   for  appellant. 

John  F.  and  Wm.  R,  Lacey,  and  W.  H.  Keating,  for 
appellees  Littlejohn  and  others. 

Bolton  &  Bolton,   for  appellees   Love   and   others. 

Ladd,  J. — The  alleged  lease  to  the  Crescent  Coal 
Company  dated  October  10,  1906,  was  assigned  by  it  to 
the  plaintiff  July  10,  1907.  The  instrument,  which  for 
convenience  may  be  designated  the  first  lease,  purported  to 
be  from  the  widow  and  heirs  of  William  A.  Littlejohn  to 
the  former  company;  but  neither  it  nor  two  of  the  heirs 
ever  signed  such  instrument,  and  the  guardian  of  a  minor 
heir  had  signed  his  name  thereto  without  ,an  order  of 
court.  The  lease  executed  April  30,  1907,  bv  the  widow 
and  heirs  to  Miller  and  McMillan,  and  by  them  assigned 
to  Love,   is  not  challenged   save  as  purporting  to  permit 
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the  removal  of  coal  previously  disposed  of  by  virtue  of  the 
first   lease  under   which  plaintiff  claims. 

The   controlling   question    is    whether   the    instnmient 

of  May  10,   1906,  was  binding  on   the  parties  thereto  at 

the   time   the   second   lease   was  executed.     Appellees   con- 

I.  Landlord  ako    tend  that  the  first  Icasc  was  never  executed, 

leases:  cxecu-    and    that,    if    it    was,    it    was    subsequently 

tion:    parol  i  i  i  rrii  •  i  •  i       •  *" 

evidence.  abandoned.      The   evidence    is   conclusive    to 

the  effect  that  Crew,  representing  the  Crescent  Coal  Com- 
pany, and  the  widow  and  heirs  in  negotiating  the  lease, 
expressly  agreed  orally  that  the  instrument  should  not  be 
binding  on  the  parties  thereto  until  signed  by  all  the 
heirs  and  the  company  and  a  copy  signed  by  the  com- 
pany was  returned  to  them.  As  two  of  the  heirs  and 
the  company  failed  to  sign  the  paper,  it  never  was  exe- 
cuted. Appellant,  however,  argues  that  oral  evidence  of 
the  arrangement  under  which  part  of  the  heirs  signed  was 
not  admissible  because  tending  td  vary  or  contradict  a 
written  contract.  Such  was  not  the  purpose  of  the  evi- 
dence, but  rather  to  show  that  the  writing  never  became 
obligatory  at  all,  and  to  do  that  it  was  competent,  Sut- 
ton V.  Weber,  127  Iowa,  361;  Creveling  v.  Banta,  138 
Iowa,   47. 

But  appellant  contends  that  it  should  be  treated  as  a 
unilateral  agreement.  Such  was  not  the  intention  of  the 
parties,  for,  apart  from  the  oral  arrangement  referred  to, 
by  the  terms  of  the  lease  obligation  to  work 
**  cJaf^on?racr'  ^^^  mine  and  pay  rent  or  royalty  are  im- 
posed on  the  lessee,  and  the  instrument 
stipulates  that  the  parties  are  to  bind  themselves  by  sign- 
ing the  lease.  As  it  was  not  so  intended,  the  lease  should 
not-  be  construed  as  unilateral.  Flanders  v.  Merrill^  38 
Iowa,   583;   Cross  v.  Snakenherg,  126  Iowa,   638. 

Nor  was  such  lease  accepted  and  adopted  by  the  par- 
ties as  to  render  it  binding.  True,  the  lessee  was  to  "test 
said  land   by   drilling  and  otherw^ise,   and,    in   case   there 
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should  be  discovered  a  minable  vein  or  basin  of  coal  of 
Mines  and  suflScient  quantity  and  quality  to  justify  the 
ica2is:°'  opening  and  mining  of  said  coal  in  the  opin- 

acceptance.  ^^^  q£  g^j^  party,  then  they  agree  to  mine 
out  said  coal/'  and  pay  as  stipulated.  In  other  words, 
it  was  optional  with  the  company  whether  it  should  mine 
the  underlying  coal,  and  it  was  allowed  to  prospect  in 
order  to  enable  it  to  elect  whether  it  would  do  so.  It 
went  upon  the  land  for  the  purpose  of  investigation,  and 
not  in  pursuance  of  an  agreement  to  mine.  Such  posses- 
sion neither  bound  it  to  proceed  under  the  lease,  nor  was 
it  notice  of  acceptance  to  the  lessors.  In  prospecting  coal 
was  discovered  in  workable  quantities,  but  the  company 
never  so  advised  the  lessors.  Indeed,  the  president  of 
the  company  testified  that  "the  Crescent  Coal  Company 
had  never  made  up  its  mind  as  to  what  it  would  do,'' 
and,  believing  it  "a  better  proposition  to  sell  the  lease 
than  to  open  the  mine,"  assigned  the  lease  to  plaintiff. 
In  so  far  as  disclosed  by  the  record,  it  may  still  be  in 
this  condition  of  uncertainty.  As  it  had  neither  signed 
the  lease  nor  accepted  its  terms,  the  paper  never  became 
binding  on  the  parties  thereto.  The  widow  and  heirs 
could  not  have  enforced  the  terms  of  the  lease.  Love  r. 
Atkinson,  131  N.  C.  544  (42  S.  E.  966);  Castro  v. 
Gaffey,  96  Cal.  421  (31  Pac  363).  Nor  could  the 
Crescent  Coal  Company  without  signing  and  electing  tc 
proceed  to  mine  coal  thereunder.  Ordinarily  time  is  held 
to  be  of  the  essence  of  mining  contracts,  even  though  not 
expressly  so  stated,  and  parties  thereto  must  be  vigilant 
in  asserting  their  rights  thereunder.  See  Merh  v.  Bow- 
ery  Min.  Co.,  31  Mont  298  (78  Pac.  519);  Waterman 
V.  Banks,  144  U.  S.  394  (12  Sup.  Ct  646,  36  L.  Ed. 
479).  Whether  there  has  been  such  delay  in  this  case  as 
to  defeat  the  contract  need  not  be  considered,  as  the 
lease  never  became  binding  on  either  party  thereto,  and 
nothing  passed  under  the  alleged  assignment  to  plaintiff. 
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What*  we  have  said  sufficiently  answers  the  contention 
that  the  lease,  as  it  were  signed  by  the  widow,  a  life 
tenant,   was  valid. 

The  petition  was  rightly  dismissed,  and  the  judg- 
ment is  affirmed. 


W.  A.  Jordan  CoMPAi^Y,  Duband  &  Kasper  Company, 
and  W.  L.  Gerber,  Appellants,  v.  Sperry  Brothers, 
George  K.  Sperry  and  Grant  E.  Sperry,  Mrs.  Lou 
Farris,  Berberet  Brothers,  and  H.  Einspanjer 
&  Son,  Appellees. 

Creditors  suits:  failure  to  make  discovery:  remedy.     The  remedy 

1  for  failure  of  defendants,  in  a  proceeding  auxiliary  to  execution, 
to  make  such  answers  as  the  court  may  direct  is  not  a  motion  to 
strike  the  answers  from  the  files,  but  a  motion  to  require  full 
and  implicit  discoveries  by  process  for  contempt;  and  the  matter 
of  striking  a  pleading  is  so  much  within  the  discretion  of  the 
trial  court  that  generally  an  appeal  will  not  lie  from  the  ruling. 

Change  of  venue.     The  ruling  denying  a  change  of  venue  on  the 

2  ground  of  prejudice  of  the  trial  judge  will  not  be  disturbed 
except  upon  a  showing  of  an  abuse  of  discretion. 

Creditors  suits:    garnishment:    Res  judicata.    A  judgment  creditor 

3  in  garnishment  proceedings  is  bound  by  a  judgment  in  favor  of 
the  garnishee,  and  cannot  relitigate  the  matter  in  a  subsequent 
action  to  subject  property  of  the  debtor  to  the  satisfaction  of  the 
judgment. 

Election  of  remedies:  garnishment:  equitable  proceedings.    Judg- 

4  ment  creditors  who  have  pursued  their  garnishment  proceedings 
no  farther  than  to  notify  the  garnishees,  have  made  no  such  elec- 
tion of  remedies  as  to  preclude  them  from  maintaining  an  equit- 
able action  against  both  the  parties  and  the  property. 

Chattel  mortgages:  private  sale  of  property:  conversion.     Where 

5  a  chattel  mortgagor  turned  over  the  property  to  the  mortgagee 
for  the  purpose  of  sale  and  satisfaction  of  the  mortgage  note,  and 
it  did  not  appear  that  the  property  sold  at  private  sale  exceeded 
the  amount  of  the  debt,  or  that  fraud  was  practiced  by  any  of 
the  parties,  the  mortgagee  was  not  liable  to  judgment  creditors 
of  the  mortgagor  for  conversion  of  the  property,  even  though 
the  mortgage  was  unrecorded  and  was  not  foreclosed. 

Vol.  141  Ia.— IS 


Digitized  by  VjOOQiC 


226  JoBDAN  Co.  V.  Speeby  Beothebs.     [141  Iowa 

Appeal  from  Lee  District    Court. — Hon.   Heney   Bank, 

Je.,   Judge. 

Monday,  Febeuaey  15,  1909. 

Cbeditobs'  bill  to  subject  certain  property  to  the 
payment  of  judgments  against  Sperry  Bros.  The  trial 
court  dismissed  the  petition,  and  plaintiffs  appeal. — 
Affirmed. 

John  L.   Benbow,   for   appellants. 

Herminghausen  &  Herminghausen,   for   appellees. 

Deemeb,  J. — Each  of  the  plaintiffs  obtained  several 
judgments  against  Sperry  Bros.,  George  K.  Sperry  and 
Grant  E.  Sperry.  The  Jordan  Company  and  the  Durand 
&  Kasper  Company  sued  out  executions  on  their  judg- 
ments, and  thereunder  defendants  herein,  Mrs.  Lou  Far- 
ris,  Berberet  Bros.,  and  H.  Einspanjer  &  Son,  were  gar- 
nisheed  on  or  about  November  7,  1904,  and  n6tified  to 
appear  at  January  term,  1905,  of  the  district  court  of 
Lee  County.  Pursuant  to  notice,  they  appeared,  but 
their  answers  were  not  taken.  On  November  19th  the 
two  plaintiffs  last  above  named  commenced  this  suit  which 
they  denominate  a  creditors'  bill  against  all  the  defendants 
above  named.  This  suit  was  commenced  in  the  district 
court  of  Lee  County,  and  in  the  petition  it  was  alleged 
that  a  certain  chattel  mortgage  made  by  the  Sperrys  on 
or  about  January  6,  1904,  to  Mrs.  Lou  Farris  upon  a 
stock  of  merchandise  was  invalid  because  withheld  from 
record  by  agreement  until  October  21,  1904,  and  then 
recorded,  and  that  it  was  withheld  for  the  purpose  of  in- 
ducing others  to  give  credit  to  the  Sperry  Bros.  It  was 
also  alleged  that  Sperry  Bros,  had  transferred  their  books 
of  account  to  Einspanjer  &  Son  for  the  purpose  of  hin- 
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dering,  delaying,  and  defrauding  their  creditors.  It  was 
also  pleaded  that  Berberet  Bros,  had  possession  of  a  cer- 
tain delivery  wagon  covered  by  the  mortgage  to  Lou  Far- 
ris,  and  that  plaintiffs'  rights  theret6  were  superior  to 
those  of  said  defendants.  Defendants  answered,  denying 
the  allegations  of  the  petition.  Plaintiffs  thereupon  moved 
the  court  to  require  defendants  to  more  fully  answer  the 
petition,  claiming  that  they  had  not  complied  with  sec- 
tion 4088  of  the  Code.  They  also  moved  for  judgment 
because  of  the  want  of  sufficient  answers.  These  motions 
were  both  overruled,  and  thereupon  plaintiffs  filed  a  mo- 
tion for  change  of  place  of  trial  or  for  a  hearing  before 
another  judge.  This  motion  was  submitted  and  denied. 
Thereafter,  and  on  October  21,  1905,  plaintiff  W.  L. 
Gerber  came  into  the  case  by  leave  of  court,  joining  with 
the  other  plaintiffs  in  the  relief  demanded,  and  pleading 
a  judgment  obtained  by  him  against  Sperry  Bros,  and  the 
individual  members  of  the  firm  on  February  23,  1905. 
He  also  pleaded  that  he  had  gamisheed  the  defendants 
Farris,  Berberet  Bros.,  and  H.  Einspanjer  &  Son,  and 
that  these  garnishees  had  answered,  denying  that  they 
were  indebted  to  Sperry  Bros,  or  the  firm.  He  also 
repleaded  the  matter  stated  in  the  original  petition,  filed 
in  the  case.  Defendants  answered  the  petition  of  Gerber, 
denying  most  of  the  allegations  thereof  and  pleading  a 
former  adjudication  growing  out  of  the  garnishment  pro- 
ceedings which  they  said  had  proceeded  to  judgment  in 
their  favor.  Plaintiffs  then  replied,  denying  any  former 
adjudication.  Upon  these  issues  the  case  was  tried  to  the 
court,  resulting  in  a  decree  finding  that  the  plea  of  former 
adjudication  as  to  W.  L.  Gerber  was  good,  that  plaintiffs' 
petition  be  dismissed,  and  that  plaintiffs  pay  the  costs  of 
the  proceeding.  Whilst  the  action  is  in  equity  and  is 
triable  de  novo,  some  errors  are  assigned  which  must  be 
considered  before  we  go  to  the  real  merits  of  the  con- 
troversy. 
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I.     It  is  argued  that  plaintiffs*  motion  to  strike  the 

defendants'   answer,   which   was  simply  a  general   denial, 

should    have   been   sustained,    and    that   the    court   should 

have   required   a   full   discovery   from   them 

suits:  failure    as   required   by  section   4088   of  the   Code, 

to  make  dis-  i  ./  ? 

covery:  which  Tcads  as  follows:     "Answers  Verified 


— ^Petition  Taken  as  True.  The  answers 
of  all  defendants  shall  be  verified  by  their  own  oath,  and 
not  by  that  of  an  agent  or  attorney,  and  the  court  shall 
enforce  full  and  explicit  discoveries  in  such  answers  by 
process  of  contempt;  or,  upon  failure  to  answer  the  peti- 
tion, or  any  part  thereof,  as  fully  and  explicitly  as  the 
court  may  require,  the  same,  or  such  part  not  thus  an- 
swered, shall  be  deemed  true,  and  such  order  made 
or  judgment  rendered  as  the  nature  of  the  case  may  re- 
quire." The  exact  point  made  here  is  that  the  trial  court 
was  in  error  in  not  striking  defendants'  answer  from  the 
files.  Whilst  the  statute  requires  such  answers  a's  the 
court  may  direct,  the  remedy  for  failure  to  make  them  is 
not  by  motion  to  strike,  but  to  require  full  and  explicit 
discoveries  by  process  of  contempt.  If  an  answer  be  in- 
formal, redundant,  or  otherwise,  so  long  as  it  tenders  an 
issue,  the  remedy  is  not  by  motion  to  strike,  but  for  more 
specific  statement  or  by  demurrer.  Code,  sections  3575, 
3617,  3630.  Walker  v.  Pumphrey,  82  Iowa,  ^87.  The 
matter  of  striking  a  pleading  is  so  much  within  the 
discretion  of  the  trial  court  that  generally  an  appeal  will 
not  lie  from  such  ruling.  Allen  v.  Church,  101  Iowa, 
116;  Allen  v.  Cook  (Iowa),  71  N.  W.  534. 

II.  The  motion  for  change  of  venue  was  bottomed 
a.  Change  of        upon   prejudice   of  the   district  judge.      No 

VEHUE.  g^^i^   abuse  of  legal  discretion   is  shown  in 

the   ruling  denying   the   change   as   to   justify   our   inter- 
ference.    Petty  V.  Hay  den,   115   Iowa,   212. 

III.  One  of  the  main  questions  in  the  case  is  the 
correctness  of  the  trial  court's  holding  on  the  question  of 


Digitized  by  LjOOQiC 


Feb.  1909]  Jobbait  Co.  v.  Spebbt  Bbothebs.    229 

former  adjudication  in  so  far  as  plaintiff  Gerber  is  con- 

s.  OoDiTots         cemed.       In     the     garnishment     proceeding 

Sl^hment:     brought  bj  Gerbcr,  the  garnishees  answered, 

denying  liability  to  Sperry  Bros,  or  the  in- 
dividual members  of  the  firm.  This  answer  was  contro- 
verted by  Gerber,  and  in  his  pleading  he  tendered  the  very 
issues  against  Mrs.  Farris  which  he  presents  in  this  case. 
On  the  issue  thus  presented  there  was  a  j^udgment  in  favor 
of  Mrs.  Farris.  This,  without  doubt,  amounted  to  an 
adjudication  of  the  question  of  the  liability  of  Mrs.  Farris 
to  plaintiff  Gerber.  As  to  defendant  Berberet  Bros.,  they 
were  sought  to  be  held  because  they  purchased  a  wagon 
formerly  owned  by  Sperry  Bros,  from  Mrs.  Farris,  and, 
being  in  privity  with  her,  they  are  entitled  to  the  benefit 
of  the  adjudication  in  her  favor.  Einspanjer  &  Son  were 
sought  to  be  held  as  garnishees  by  reason  of  having  re- 
ceived certain  accounts  or  account  books  from  Sperry 
Bros.  The  record  shows  that,  at  the  conclusion  of  the  evi- 
dence upon  the  Gterber  garnishment  proceedings,  Eins- 
panjer &  Son,  moved  that  they  be  discharged  as  garnishees. 
This  motion  was  sustained,  and  they  were  released  and* 
discharged.  As  Gterber  is  now  attempting  to  hold  these 
people  on  the  identical  theory  upon  which  he  proceeded 
in  the  garnishment  proceedings,  he  surely  is  bound  by 
the  results  of  the  latter  proceedings,  and  can  not  relitigate 
the  matter  now.  This  is  fundamental  law,  and  the  follow- 
ing, among  other,  authorities,  support  the  conclusions: 
Madison  v.  Oarfield,  114  Iowa,  63,  and  cases  cited,  and 
Simmons  v.  Dolan  (decided  at  present  term)  119  N.  W. 
690. 

IV.     Of  course,  this  adjudication  is  not  binding  on 

the  Jordan  Company  or  the  Durand  &  Kas- 

**  tBMEDiEs:         per  Company;  but  it  is  insisted  that  having 

equitable  Started    the    garnishment    proceeding,    they 

elected  that  remedy,  and  can  not  now  proceed 
by  equitable  levy.     As  they  did  not  pursue  their  remedy 
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further  than  to  notify  the  defendants  that  they  were  gar- 
nisheed,  there  was  no  such  election  as  prevented  their  fol- 
lowing the  matter  up  with  an  equitable  proceeding  against 
both  the  parties  and  the  property.  With  reference  to  the 
delivery  wagon  which  went  to  Berberet  Bros.,  and  which 
it  is  claimed  belonged  to  Sperry  Bros.,  there  is  absolutely 
no  testimony  to  justify  a  finding  against  them.  They 
purchased  in  good'  faith  from  Mrs.  Farris,  paying  value, 
and  the  trial  court  was  clearly  right  in  dismissing  the  pe- 
tition as  to  them.  As  to  Einspanjer  &  Son,  the  testi- 
mony shows  that  they  took  an  assignment  of  Sperry  Bros.' 
books  of  account  to  satisfy  a  claim  they  had  against  the 
Sperry  Bros,  amounting  to  $58.  The  books  showed  debts 
to  the  amount  of  $370,  but  the  testimony  shows  that  most 
of  these  were  worthless,  and  that  they  had  not  been  able 
to  collect  more  than  $56  thereon.  There  is  an  entire 
absence  of  fraud  in  this  matter. 

V.     The   only   serious    or   debatable   question    in    the 

case  is  the  liability  of  the  defendant  Mrs.  Farris  to  the 

two   plaintiffs,    the   Jordan    Company   and   the   Durand   & 

5*  Chattel  Kaspcr  Company.     About  January  1,  1904, 

priTBte  tale       Sperry   Bros,    purchased    of   Mrs.    Farris   a 

of  property:  i.         •/  x 

conversion.  grocery  and  bakery  stock  and  business  in 
the  city  of  Ft  Madison  for  the  sum  of  $1,153,  paying 
$100  in  cash,  and  giving  a  note  for  the  balance,  which 
was  secured  by  mortgage  upon  the  property  conveyed. 
The  note  was  payable  in  monthly  installments  of  $100 
each,  and  the  makers  agreed  to  keep  the  stock  up  to  its 
value  at  time  of  purchase.  They  also  rented  the  building 
in  which  the  business  was  to  be  conducted  from  Mrs. 
Farris,  agreeing  to  pay  her  as  rental  therefor  the  sum  of 
$30  per  month.  The  mortgage  was  not  recorded  until 
October  29,  1904,  when  the  mortgagee  took  possession  of 
all  the  stock  and  other  property  belonging  to  the  mort- 
gagors. After  taking  possession,  Mrs.  Farris  sold  the 
wagon   hitherto  mentioned   to   Berberet  Bros,    and  to  one 
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Ben  Nelle  some  other  property  amounting  to  $188.64. 
Plaintiffs  claim  that  the  mortgage  was  fraudulent  because 
withheld  from  record  by  the  mortgagee,  that  the  mort- 
gagee, having  taken  possession  of  the  property  covered  by 
the  mortgage  and  without  foreclosure  having  sold  the 
same,  and  in  allowing  and  permitting  dealers  to  extend 
credit  to  Sperry  Bros,  on  the  strength  of  the  title  being 
unincumbered,  were  guilty  of  such  fraud  or  collusion  as 
makes  them  liable  to  plaintiffs,  who  were  and  are  creditors 
of  Sperry  Bros.  Plaintiffs  have  failed  to  show  that  the 
mortgage  was  withheld  from  record  by  agreement  either 
express  or  implied — indeed,  the  contrary  fairly  appears 
from  the  testimony.  Sperry  Bros,  supposed  it  was  re- 
corded, and  Mrs.  Farris,  being  a  woman  without  busi- 
ness exerience,  did  not  understand  the  necessity  for  plac- 
ing it  on  record.  There  is  no  evidence  to  justify  a  find- 
ing of  fraud  by  reason  of  the  withholding  the  mortgage 
from  record.  There  is  testimony  in  the  case  showing  such 
fraud  on  the  part  of  Sperry  Bros,  in  purchasing  goods 
after  they  had  given  the  mortgage  as  would  have  justified 
the  sellers  in  rescinding  the  sales;  but  there  is  not  suffi- 
cient testimony  to  connect  Mrs.  Farris  therewith.  The 
action  is  not  brought  by  the  sellers  to  rescind,  but  to  re- 
cover the  purchase  price  of  the  goods  sold.  The  conduct 
of  the  mortgagee  after  taking  the  goods  covered  by  the 
mortgage  did  not  amount  to  a  conversion.  The  testimony 
shows  that  the  goods  covered  by  the  mortgage  were  turned 
over  to  Mrs.  Farris  that  she  might  make  the  amount  of 
her  note  out  of  the  same,  and,  pursuant  to  that  plan,  she 
sold  the  delivery  wagon  and  the  other  goods  referred  to  at 
private  sale  as  she  had  a  right  to  do.  There  is  no  showing 
that  the  goods  exceed  in  value  the  amount  of  the  debt 
owing  Mrs.  Farris,  and  no  reason  appears  for  holding 
her  liable  for  the  amount  of  plaintiffs'  judgments.  The 
trial  court  saw  and  heard  all  the  witnesses,  and,  while 
there  is  some  conflict  in  their  testimony,  we  see  no  reason 
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for  disturbing  the   decree   entered.      Appellees'   motion  to 
strike  evidence  and  affirm  is  overrubd. 

The  decree  must  be,  and  it  is,  affirmed. 


William   Ceee,    Trustee,   Appellee,    v.    Bradley's   Bank 
OF   Mystic,    Appellant 

Admission    of    evidence:    harmless    error.    Reversal    of    a    cause 

1  will  not  be  ordered  because  of  the  admission  of  immaterial  evi- 
dence which  is  in  no  manner  prejudicial. 

Bankruptcy:  recovery  of  preference:  evidence.     It  is  incumbent  on 

2  a  trustee  in  bankruptcy  to  show  that  he  has  not  sufficient  assets 
in  his  hands  to  pay  the  claims  filed  and  allowed  against  the 
bankrupt  before  he  can  recover  a  preference  made  by  him;  and 
as  evidence  of  that  fact  he  may  introduce  the  schedule  of  claims 
filed  and  allowed  by  the  referee. 

Same:  proof  of  another  action  pending.     Evidence  that  a  trustee 

3  in  bankruptcy  had  instituted  an  action  against  the  purchaser  of 
his  property  for  its  value,  is  not  admissible  in  defense  of  another 
action  by  the  trustee  against  the  party  to  whom  the  proceeds  were 
paid  as  an  alleged  preference;  as  one  action  is  not  dependent 
upon  the  other. 

Appeal   from    Appanoose    District    Court. — Hon.    C.    W. 
Vermillion,    Judge. 

Monday,  February  15,  1909. 

This  is  an  action  by  the  plaintiff,  as  trustee  in  bank- 
ruptcy, to  recover  of  the  defendant  bank  money  paid  to 
the  said  bank  by  the  bankrupt  as  a  preferred  payment 
within  four  months  next  preceding  the  adjudication  of 
bankruptcy.  Verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appeals. — Affirmed, 

Frank  8.  Payne,  for  appellant 
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B.  E.   Valentine,  for  appellee. 

Evans,  C.  J. — In  January,  1906,  James  H.  Stevens 
was  adjudicated  a  bankrupt.  On  October  18,  1905,  he 
paid  to  the  defendant  bank  the  sum  of  $1,400  on  a  debt 
owing  by  him  to  said  bank.  The  plaintiff  alleged,  and  de- 
fendant denied  that  it  had  any  knowledge  or  reasonable 
cause  to  believe  that  such  payment  was  intended  as  a 
preference,  and  this  denial  presented  the  only  issue  of 
fact  in  the  case. 

The.  bankrupt  was  a  hardware  dealer  in  the  town 
of  Mystic,  and  had  been  indebted  to  the  bank  in  various 
amounts  for  a  long  period  of  time.  On  October  16,  1905, 
he  sold  his  stock  of  hardware  in  lump  to  one  Swanson 
for  the  sum  of  $1,600,  and  received  Swanson's  check 
therefor.  He  indorsed  this  check  to  the  bank  in  payment 
of  the  debt  before  mentioned,  and  received  the  difference. 
The  cashier  who  received  the  check  from  the  bankrupt 
said  that  he  did  not  know  at  that  time  that  the  bankrupt 
had  sold  his  stock  of  goods  to  Swanson.  At  the  time  of 
the  transaction,  and  for  some  time  previous  thereto,  the 
bank  was  holding  a  large  number  of  drafts  drawn  on  the 
bankrupt  by  various  creditors,  all  of  which  it  returned 
soon  after  the  transaction.  The  bankrupt  had  no  other 
property  except  his  homestead,  which  was  heavily  incum- 
bered by  a  mortgage  to  the  bank. 

I.     One  Teagarden   was  a   witness  on  behalf  of  the 

plaintiff.      His   wife    had   been    a    former   partner   of   the 

bankrupt,  and  had  sold  out  her  half  interest  to  him  about 

ten  months  previous  to  his  sale  to  Swanson. 

I.  Admission  _,,  .  » n    t      ^  .  t  . 

OF  evidence:      ihe  witncss  testified   that   the   consideration 

harmless  error. 

for  such  sale  was  $1,500.  This  testimony 
was  received  by  the  court  over  the  objection  of  the  defend- 
ant. We  are  unable  to  see  any  materiality  to  thi^  tes- 
timony. Nevertheless  it  is  manifest  that  it  could  not  have 
been  prejudicial. 
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Swanson  was  also  examined  as  a  witness  on  behalf 
of  the  plaintiff.  The  following  question  was  propounded 
to  him:  "Q.  What,  if  anything,  was  said  by  you  to 
people  who  came  into  the  store  about  the  change  of  owner- 
ship?" Defendant  objected  to  this  question  as  incompet- 
ent and  immaterial,  and  the  objection  was  overruled.  "A- 
I  expect  that  I  told  them  that  I  had  bought  the  stock." 
Appellant  urges  this  ruling  upon  our  attention.  We  are 
not  able  to  see  either  materiality  or  competency  to  this 
question  and  answer,  but  it  is  plain,  also,  that  there  is 
nothing  in  this  testimony  calculated  in  any  .degree  to 
prejudice  the  defendant.  It  is  undisputed  in  the  record 
that  the  store  was  sold  to  Swanson,  and  that  he  took  im- 
mediate possession.  There  is  no  claim  of  secrecy  in  the 
change  of  ownership. 

II.  For  the  purpose  of  showing  that  the  bankrupt 
was  insolvent,  the  trustee  testified  that  he  had  received 
no  property,  and  that  he  had  been  able  to  find  no  prop- 
a.  Bawkruptcy:  ^^ty.  The  record  of  the  bankruptcy  pro- 
JSferacc/  ceedings  was  also  introduced  in  evidence 
including  the  schedule  of  creditors^  claims 
filed  and  allowed  by  the  referee.  To  this  latter  evidence 
the  defendant  objected  as  incompetent  and  as  not  binding 
on  the  defendant,  because  not  a  party  to  the  proceedings. 
This  objection  was  overruled,  and  the  defendant  urges 
error  on  the  ruling.  There  was  no  error  in  the  ruling.  It 
has  heretofore  been  held  by  this  court  that  it  is 
incumbent  upon  the  trustee  to  show  that  he  has  not  suffi- 
cient assets  of  the  bankrupt  to  pay  the  claims  filed  and 
allowed  against  him.  Deland  v.  Bank,  119  Iowa,  368; 
Roney  v.  Conable,  125  Iowa,  664;  Crary  v.  Kurtz,  132 
Iowa,  105.  It  appears  to  have  been  held  otherwise  in 
Cullinane  v.  State  Bank  of  Waverly,  123  Iowa,  349. 
This  case  seems  to  be  inconsistent  with  our  other  cases  on 
that  subject  We  are  united  in  the  opinion  that  the 
record  of  the  allowance  of  claims  by  the  referee  is  ad- 
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missible  in  evidence  in  proof  of  the  indebtedness  of  the 
bankrupt.  In  so  far  as  the  CuUinane  case,  supra,  is  in- 
consistent with  this  view,  it  will  be  deemed  overruled. 

III.  On  cross-examination  of  the  plaintiff,  the  de- 
fendant undertook  and  offered  to  prove  by  him  that  he  had 
instituted  a  suit  then  pending  against  Swanson  for  $3,500, 

being   the   alleged   value   of   the  goods   pur- 
of  another  ac-    chascd  bv  Swanson  from  the  bankrupt.     The 

tlon  pending. 

court  ruled  out  the  proffered  testimony. 
The  defendant  also  offered  in  evidence  the  petition  filed 
by  the  trustee  in  the  Swanson  case.  This,  also,  was 
ruled  out,  and  of  these  rulings  the  defendant  complains. 
The  argument  in  support  of  defendant's  contention  at  this 
point  is  that,  if  the  plaintiff  had  a  cause  of  action  against 
Swanson  for  $3,500,  he  had  no  need  to  recover  against 
the  defendant.  If  this  argument  could  defeat  the  plain- 
tiff in  this  case,  a  like  argument  could  defeat  him  in 
the  Swanson  case.  If  a  right  to  recover  from  Swanson 
would  defeat  his  right  to  recover  from  the  defendant,  then 
his  right  to  recover  from  this  defendant  would  defeat  his 
claim  against  Swanson.  There  is  fallacy  in  the  argument. 
One  action  can  not  be  made  dependent  upon  the  other. 
There  was  no  error  in  this  ruling.  Plaintiff's  right  of 
action  is  purely  statutory.  The  statute  does  not  recognize 
the  exception  which  defendant  would  thus  engraft  upon 
it.  Whether  plaintiffs  causes  of  action  in  each  case  are 
substantially  identical  in  their  subject-matter,  and  whether 
plaintiff  will  be  entitled  to  more  than  one  satisfaction,  is 
a  question  not  involved  herein. 

IV.  The  only  other  error  assigned  by  the  defend- 
ant is  that  the  verdict  is  not  sustained  by  the  evidence. 
We  have  examined  the  evidence  with  care.  It  will  sub- 
serve no  useful  purpose  to  set  it  out  at  length.  It  was 
sufficient  to  warrant  the  jury  to  find  that  the  defendant 
bank  had  reasonable  cause  to  believe  that  its  debtor  was 
insolvent  and  that  the  payment  in  question  was  a  prefer- 
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ence,  and  was  intended  as  such.  The  case  was  submitted 
to  the  jury  upon  instructions  of  which  the  defendant  does 
not  complain. 

We  find  in  the  record  no  groimd  for  reversaL     The 
judgment  below  is  therefore  affirmed. 


The  City  of  Oskaloosa,  Appellant,  v.  The  Oskaix>08A 
Traction  and  Light  Company. 

Street  railways:   paving:   assessment:   conclusiveness.     Where  a 

1  city  council  simply  undertakes  to  determine  the  value  of  paving 
that  portion  of  a  street  which  is  chargeable  to  a  street  car  com- 
pany, for  the  benefit  of  abutting  owners,  under  Code  section  835, 
its  determination,  though  unappealed  from,  is  not  conclusive  of  the 
company's  liability  therefor. 

Same:  recovery  from  street  car  company.    Where  a  street  car  com- 

2  pany  lays  its  tracks  along  a  paved  street  it  can  only  be  required, 
under  the  provision  of  Code,  section  835,  to  pay  to  the  city  for 
the  benefit  of  abutting  owners  the  value  of  that  portion  of  the 
paving  between  and  adjacent  to  its  tracks,  which  has  been  appor- 
tioned among  abutting  owners  and  to  whom  compensation  has 
been  directed  to  be  made;  it  cannot  be  compelled  to  pay  the 
value  of  such  improvement  either  to  an  old  street  car  company 
whose  rights  have  been  completely  forfeited,  nor  to  the  city 
claiming  in  its  own  right  because  of  the  fact  that  the  street  abuts 
upon  a  public  square. 

Appeal  from  Mahaska  District  Court. — Hon.  W.  Q. 
Clements,  Judge. 

Monday,  Febeuaey  15,  1909. 

Action  to  recover  from  defendant  the  value  of  the 
paving  between  its  rails  and  within  one  foot  outside  there- 
of, where  its  track  was  laid  through  paved  streets  in 
plaintiff  city.  On  trial  to  the  court  without  a  jury 
judgment  was  rendered  for  plaintiff  to  the  amount  of  a 
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portion  only  of  its  claim,  and  on  account  of  refusal  to 
allow  the  portions  of  the  claim  rejected  the  plaintiflF 
appeals* — Afftrmed. 

C.  C.  Orvis  and  John  0.  Malcolm,  for  appellant. 

John  F.   &   William  B.  Lacey,  for   appellee.. 

McClain,  J. — Defendant  constructed  its  track 
through  plaintiffs  paved  streets  in  1902,  under  an  ordi- 
nance authorizing  It  to  do  so.  At  that  time  a  statute  was 
in  force  (since  amended)  requiring  any  street  railway 
company  laying  its  track  upon  any  paved  street  to  "pay 
into  the  city  treasury  the  value  of  all  paving  between  its 
tracks  and  one  foot  outside  thereof,  which  value  shall  be 
determined  by  the  city  council  .  .  .  and  the  money 
thus  paid  shall  be  refunded  to  the  abutting  property  own- 
ers on  said  street  in  proportion  to  the  amount  originally 
assessed  against  the  property  abutting  thereon."  Code, 
section  835.  The  city  was  allowed  to  recover  various  sums 
for  specified  abutting  property  owners  alleged  to  be  due 
and  payable  under  the  terms  of  this  statute,  but  was  refused 
an  allowance  of  any  amount  for  certain  portions  of  the  pav- 
ing between  the  rails  of  defendant's  track,  in  portions  of  the 
streets  previously  occupied  by  another  street  car  com- 
pany, the  franchise  of  which  had  been  revoked,  and  it  is 
of  such  refusal  that  complaint  is  made  on  this  appeal. 
A  preliminary  question  is  presented  as  to  the  eflPect 
of  what  is  called  an  assessment  by  the  city  council  against 
defendant's  grantor,  from  which  no  appeal  was  taken,  and 
X.  St»e«t  »ail-  ^^  ^^  claimed  that  such  assessment  is  conolu- 
liSinSTt"*'  sive  as  to  defendapt's  liability.  But  the 
con  u  vcncss.  q^^g^j^^  |q  |jg  determined  by  the  city  coun- 
cil under  the  statute  is  as  to  the  value  of  the  paving, 
and  not  as  to  the  liability  of  the  street  car  company  there- 
for, or  the  amount  to  be  collected  on  behalf  of  each  abut- 
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ting  owner.  At  any  rate  this  was  the  construction  put 
upon  the  statute  by  the  city  council,  which  determined 
that  for  certain  specified  portions  of  defendant's  track  it 
should  pay  40,  50,  or  60  percent,  as  the  case  might  be, 
of  the  original  cost  of  paving.  The  council  did  not 
attempt  to  determine  the  sums  to  be  paid  on  account  of 
particular  abutting  owners,  nor  did  it  fix  any  amount 
which  defendant  was  to  pay  in  pursuance  of  such  assess- 
ment Under  these  circumstances  the  assessment  was 
not  an  adjudication  of  defendant's  liability.  The  amount 
to  be  paid  was  left  for  subsequent  adjustment  or  recovery 
by  suit  The  provision  for  appeal  from  the  assessment 
added  to  Code,  section  835,  by  Acts  30th  Gteneral  Assem- 
bly (see  Code  Supp.  1907,  section  835)  if  applicable  to 
an  assessment  made  prior  to  the  taking  effect  of  the 
amendatory  statute,  relates  only  to  the  determination  of 
the  value  of  the  pavement,  and  not  to  the  fixing  of  the 
liability  of  the  street  car  company  to  the  persons  entitled 
to  recover  under  the  statute. 

Referring  again  to  the  statutory  provision  on  which 

defendant's  liability  is  predicated,   it   is  evident  that  the 

plaintiff  city  can  recover  only  on  behalf  of  the  abutting 

property   owners    to   whom    compensation    is 

ery  from  street   directed  to  be  made;  that  is  to  say,  the  city 

car  company.       ,  •/  /  •^ 

is  entitled  to  recover  such  money  as  it 
is  directed  to  refund,  in  the  event  of  recovery,  to  the 
abutting  property  owners.  There  is  no  provision  for  re- 
covering any  sum  which  is  not  to  be  thus  refimded  by  ap- 
portionment among  -such  property  owners.  The  city  is 
not  entitled  to  recover  in  its  own  right,  unless  it  is  an 
abutting  property  owner  within  the  language  of  the  stat- 
ute. It  is  not  contended  that  any  sum  was  due  to  it  as 
an  abutting  property  owner  and  the  court  allowed  recovery 
in  all  amounts  claimed  on  behalf  of  property  owners  speci- 
fied, and  the  sole  question,  as  we  understand  the  record, 
is  whether  the  city  had  the  right  to  recover  for  the  pop- 
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tion  of  the  pavement  which  was  originally  included  be- 
tween the  tracks  of  a  street  car  company  whose  fran- 
chise had  been  declared  forfeited,  and  whose  tracks  had 
been  removed  from  the  street  prior  to  the  enactment  of 
the  statutory  provision  above  referred  to.  Before  the 
enactment  of  the  present  statute  it  was  optional  with  the 
city  council  to  require  a  street  car  company  to  pay  for  a 
portion  of  the  paving  of  the  street  in  which  its  tracks 
were  laid.  Lacey  v.  Marshalltown,  99  Iowa,  367.  As 
we  understand  this  record,  the  street  car  company  pre- 
viously occupying  the  streets  had  not  been  required  to 
pay  for  the  portion  of  the  pavement  between  its  rails, 
but  had  been  authorized  to  lay  its  tracks  and  operate  its 
road  without  such  payment.  See  Oskaloosa  Street  B.  & 
L.  Co,  V.  City  of  Oskaloosa,  99  Iowa,  496.  However 
this  may  be,  it  can  not  be  contended  that  the  old  street 
car  company,  whose  rights  in  the  streets  have  been  fully 
and  completely  forfeited  and  extinguished,  is  in  any  sense 
an  abutting  owner  so  as  to  be  entitled  to  compensation 
under  the  present  statute  on  account  of  pavement  laid 
between  its  rails.  Neither  steam  railway  companies  nor 
street  railway  companies  enjoying  easements  in  a  street 
are  assessable  as  abutting  property  owners  for  the  improve- 
ment of  the  street.  Their  liability  is  only  such  as  is 
specially  imposed  by  proper  statutory  provisions.  Chi- 
cago, B.  I.  &  P.  B.  Co.  V.  Ottumwa,  112  Iowa,  300;  Ft. 
Dodge,  E.  L.  &  P.  Co.  v.  City  of  Fort  Dodge,  115  Iowa, 
568.  Nor  is  the  city,  as  owner  of  the  street,  an  abutting 
property  owner.  Council  Bluffs  v.  Omaha  &  C.  B.  8. 
B.  &  B.  Co.,  114  Iowa,  141.  Although  the  streets  to 
which  this  controversy  relates  adjoin  a  public  square,  it 
is  not  contended  that  the  city  is  the  owner  of  such  square 
and  on  that  account  an  abutting  property  owner. 

We  are  unable  to  see  any  authority  in  the  statute  for 
compelling  the  defendant  company  to  pay  the  value  of  the 
pavement  between  its  rails,   either  to  the  old  street  car 
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company,  whose  rights  have  been  completely  forfeited,  or 
to  the  city.  Even  if  the  old  company  had  paid  for  such 
pavement,  it  was  not,  at  the  time  defendant's  track  was 
laid,  the  owner  of  any  property  in  or  abutting  the  street, 
and  therefore  the  city,  whatever  its  rights  with  reference 
to  the  old  company,  is  not  the  owner  of  such  pavement 
otherwise  than  as  it  is  the  owner  of  all  the  pavement  in 
the  street.  As  already  indicated,  we  find  nothing  in  the 
statute  requiring  payment  by  the  defendant  company  of 
the  value  of  any  pavement  to  the  city  claiming  in  its  own 
right  As  all  the  claims  of  abutting  owners  were  allowed, 
we  think  the  court  gave  to  the  plaintiff  all  the  relief  to 
which  it  was  entitled,  and  the  judgment  is  affirmed. 


Mabthey  Undebwood,  Appellant,  v.  Modern  Woodmen 
OF  America,  Appellee. 

Mutual  insurance:  stipulation  :  estoppel.    Where  by  the  terms  of  a 

1  stipulation  in  a  suit  on  a  benefit  certificate  involving  the  question 
of  a  claimed  delinquent  assessment,  there  was  repeated  reference 

•  to  the  assessment  as  having  been  made  for  the  month  of  October, 
and  it  was  conceded  that  if  the  method  provided  for  giving  notice 
of  assessments  was  valid  the  defense  based  on  nonpayment  was 
complete,  the  plaintiff  was  estopped  to  deny  that  the  assessment 
was  due  for  the  month  specified. 

Same:  notice  of  assessments:  sufficiency.    The  agreement  between 

2  a  mutual  assessment  association  and  its  members  that  notice  of 
assessments  shall  be  given  by  means  of  a  printed  publication,  ad- 
dressed and  mailed  in  due  time  to  each  member,  is  not  so  unrea- 
sonable as  to  render  it  void;  and  conceding  that  a  further  pro- 
vision making  the  affidavit  of  the  publisher  conclusive  evidence  of 
the*  mailing  and  receipt  of  the  notice  to  be  unreasonable,  still 
such  proof  under  the  agreement  would  be  a  sufficient  pritna  facie 
showing  of  notice,  unless  overcome  by  other  evidence  offered  by 
plaintiff. 

Appeal  from  Scott  District  Coun. — ^Hon.  D.  V.  Jackson, 

Judge. 
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Tuesday.  Febeuaby  16,  1909. 

Action  upon  a  benefit  certificate  issued  on  the  life  of 
Bollin  Underwood.  Trial  to  the  court  upon  an  agreed 
statement  of  facts.  Judgment  for  defendant,  and  plaintiff 
appeals. — Affirmed. 

W.  M.  Chamberlain  and  Walter  H.  Peterson.,  for 
appellant. 

Truman  Plantz  and  Salinger,  Scott  &  Theophilus, 
for  appellee. 

Weavee,  J. — ^The  statement  of  facts  so  far  as  the 
same  is  material  -on  this  appeal  may  be  condensed  as  fol- 
lows: In  June,  1902,  Eollin  Underwood,  son  of  plaintiff, 
became  a  member  of  the  defendant  society  which  issued 
to  him  a  benefit  certificate,  undertaking  at  his  death  and 
upon  the  performance  of  certain  conditions  to  pay  to  the 
plaintiff  the  sum  of  $2,000.  As  a  part  of  the  considera- 
tion for  said  benefit,  he  undertook  to  pay  all  dues  and 
assessments  regularly  levied  within  the  time  limit  pro- 
vided by  the  laws  and  rules  of  said  society.  The  society 
was  not  of  a  merely  local  character,  but  was  extended  in 
the  form  of  local  branches  or  lodges  over  many  states, 
and  had  a  membership  of  about  650,000  persons.  Assess- 
ments were  made  from  time  to  time  by  a  board  of  direc- 
tors, notice  thereof  being  printed  in  a  monthly  publica- 
tion called  The  Modern  Woodmen,  issued  by  the  society; 
one  copy  being  mailed  to  each  member  in  good  standing. 
By  a  by-law  of  the  society  which  was  in  force  when 
RoUin  Underwood  became  a  member,  this  method  of  noti- 
fication was  provided  for,  and  failure  upon  part  of  any 
member  to  pay  such  assessment  on  or  before  the  1st  day 
of  the  month  following  the  date  of  said  notice,  or  upon 
failure  to  pay  the  quarterly  dues  to  the  local  camp  at  or 

Vol.  141  Ia.— 16 
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before  their  maturity,  was  made  to  operate  of  itself  as 
a  suspension  from  membership,  and  during  such  suspension 
his  benefit  certificate  was  to  be  "absolutely  null  and  void." 
Eollin  Underwood  died  November  20,  1902,  and  due  no- 
tice and  proofs  of  his  death  were  furnished  to  the  defend- 
ant, which  refused  to  recognize  any  liability  upon  said 
benefit  certificate  because  of  the  nonpayment  by  said  de- 
ceased of  an  assessment  levied  for  the  month  of  October, 
1902. 

As  the  question  here  raised  concerning  the  alleged  de- 
linquency  of   the   deceased   in   the   payment 

X.  Mutual  insur-       i?        •  i  .    •      .1  v-   i     ^1 

ance:  ttipuia-    of  saiQ  asscssmout  IS  the  one  upon  wnicn  the 

tion:  estoppel.  .  .  .  , 

entire  controversy  is  made  to  turn,  we  here 
quote  the  stipulation  of  the  parties  in  respect  thereto: 

(9)  It  is  stipulated  between  the  parties  to  this  action 
that  the  matters  set  out  in  said  answer  of  Modern  Wood- 
men of  America,  claimed  to  be  a  part  of  the  application 
made  by  said  Eollin  Underwood,  were  contained  in  and 
were  a  part  of  said  application.  It  is  also  stipulated  and 
agreed  that  a  regular  and  legal  assessment  by  the  board  of 
directors  of  said  Modem  Woodmen  of  America  for  the 
month  of  October,  1902,  was  properly  levied  and  called 
for  the  benefit  of  ?aid  Modern  Woodmen  of  America,  and 
that  said  RoUin  Underwood  was  liable  for  the  payment  of 
said  assessment  to  said  Modem  Woodmen  of  America,  if 
legally  notified  of  the  same,  and  that  said  Rollin  Under- 
wood did  not  pay  said  assessment,  and  that  the  same  was 
not  paid  by  anyone.     .     .     . 

(12)  It  is  stipulated  and  agreed  between  the  plaintiff 
and  the  defendant  that  the  only  evidence  in  existence  on  the 
question  as  to  whether  said  Eollin  Underwood  received  the 
notice  of  the  assessment  for  October,  1902,  is  the  aflidavit 
of  the  publisher  of  said  official  paper  attached  to  a  copy 
thereof,  together  with  a  copy  of  the  mailing  list,  and  that 
the  name  of  said  Rollin  Underwood  appeared  on  said  list, 
and  that  the  only  matter  in  dispute  in  the  case  is  the 
reasonableness  or  legality  of  said  sections  47,  48  and  49 
of  the  by-laws. 

(13)  It  is  admitted  by  the  plaintiff  and  the  defendant 
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thai  II  section  47  of  the  revision  of  1901  of  the  by-laws  of 
said  defendant,  as  herein  set  out,  is  a  legal  by-law  and  con- 
clusive upon  the  said  Eollin  Underwood  and  his  beneficiary, 
Marthey  Underwood,  the  plaintiff  herein,  that  this  action 
can  not  be  maintained  by  the  plaintiff,  and  that  judgment 
should  be  entered  in  favor  of  the  defendant  and  against  the 
plaintiff  for  costs. 

The  section  of  the  bylaws  referred  to  in  the  last  pre- 
ceding paragraph  is  in  the  following  words: 

Sec-  47.  Mailing  Copy  of  Paper  Shall  be  Notice 
to  Members  of  Assessments. — ^AfBdavit  of  Publisher  Con- 
clusive Evidence. — The  mailing  on  or  before  the  last  day 
of  the  month  preceding  the  call  for  any  assessment,  or  of 
the  issue  of  the  monthly  official  paper  containing  notice 
of  any  assessment,  shall  be  sufficient  service  of  such  notice 
on  each  beneficial  member  of  such  assessment  The  affi- 
davit of  the  publisher  of  said  official  paper,  attached  to  a 
copy  thereof,  together  with  a  copy  of  the  mailing  list, 
shall  be  conclusive  evidence  of  all  facts  therein  stated  rela- 
tive to  the  publication,  mailing,  time  of  publication,  and 
mailing  of  a  copy  of  said  paper  to  each  beneficial  member 
named  in  said  list,  and  it  shall  be  held,  upon  such  proof, 
that  each  beneficial  member  to  whom  a  copy  of  said  paper 
has  been  so  mailed,  as  shown  by  said  affidavit  has  received 
notice  of  said  assessment  in  due  time. 

In  argument  counsel  for  the  appellant  calls  attention 
to  the  fact  that  nowhere  in  the  stipulation  of  facts  is 
there  any  express  statement  of  the  precise  date  of  the 
assessment  in  question,  and  argues  that  we  can  not  pre- 
simie  that  it  had  become  delinquent  in  the  lifetime  of  the 
insured;  but,  conceding  the  omission  so  suggested,  we 
think  the  appellant  is  clearly  estopped  by  the  stipulation 
from  reaping  any  advantage  therefrom.  The  stipulation 
repeatedly  speaks  of  the  assessment  as  having  been  made 
"for  the  month  of  October,"  and  we  think  this  language 
is  to  be  fairly  construed  as  referring  to  an  assessment 
payable  during  the  month  named.     Moreover,  it  is  agreed 
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by  the  thirteenth  paragraph  of  said  stipulation  that  if 
section  47  of  the  by-laws  is  a  legal  by-law,  and  conclusive 
upon  the  member  and  the  beneficiary,  then  "this  action 
can  not  be  maintained  by  the  plaintiff,  and  judgment 
should  be  entered  in  favor  of  defendant  for  costs/'  This 
in  effect  is  a  concession  that,  if  the  method  of  giving  notice 
provided  for  in  section  47  of  the  by-laws  is  legal  and 
valid,  then  the  defense  based  on  the  nonpayment  of  the 
assessment  for  October  is  complete,  and  under  such  stipu- 
laiion  we  must  confine  our  attention  to  the  legal  sufficiency 
of  the  by-law  to  which  reference  is  made. 

It  is  further  contended  by  the  appellant  that  the 
provision  made  by  section  47  of  the  by-laws  for  giving 
notice  to  members  of  assessments  made  is  unreasonable 
and  void.  We  are  not  prepared  to  so  hold. 
ofauNessments:  So  loug  as  the  systcm  of  frcqucut  assess- 
ments for  small  sums  is  allowed,  it  is  mani- 
festly impracticable  without  very  burdensome  expense  for 
the  directors  of  a  society  composed  of  hundreds  of  thou- 
sands of  members  scattered  over  the  length  and  breadth 
of  the  land  to  send  to  each  a  notice  by  registered  letter 
or  other  direct  method  of  personal  communication,  and 
we  see  no  good  reason  why  a  provision  for  general  notice 
by  means  of  a  printed  publication  mailed  in  due  time  to 
the  address  of  each  member  may  not  be  agreed  to  by  the 
member  as  a  part  of  the  contract  between  him  and  the 
society.  Counsel's  chief  objection  to  this  by-law  seems 
to  be  in  the  provision  giving  conclusive  effect  to  the  affi- 
davit of  the  publisher  attached  to  the  mailing  lists  of  the 
paper  containing  the  notice.  We  may  concede  for  the 
purposes  of  this  case,  though  we  do  not  now  decide,  that, 
so  far  as  it  seeks  to  make  the  affidavit  conclusive  .evi- 
dence of  the  mailing  and  receipt  of  the  notice,  it  is  un- 
reasonable, and  to  uphold  it  to  that  extent  would  put  it 
within  the  power  of  a  single  officer  or  employee  of  the 
society  by  a  false  or  mistaken  affidavit  to  invalidate  the 
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benefit  certificate  of  every  member  without  recourse  or 
remedy  for  those  injured  by  his  negligence  or  wrong. 
But  there  is  no  apparent  unreasonableness  in  treating  such 
proof  under  the  agreement  of  the  parties  as  at  least  a 
sufficient  prima  facie  showing  that  the  directorate  has  done 
its  duty,  and  that  notice  has  been  duly  given  of  the  assess- 
ment to  the  membership.  Giving  it  this  effect,  the  plaintiff 
must  fail  in  her  appeal,  for  by  the  twelfth  paragraph  of 
the  stipulation  it  is  conceded  that  there  is  no  other  evi- 
dence upon  the  question  whether  EoUin  Underwood  re- 
ceived the  notice  than  such  as  is  offered  by  the  mailing 
lists  of  the  publication  containing  said  notice  and  the 
affidavit  of  the  publisher  thereto  attached.  To  say  the  very 
least,  we  think  the  burden  was  upon  the  plaintiff  to  over- 
come the  prima  facie  sufficiency  of  the  evidence  to  the 
use  of  which  RoUin  Underwood  had  agreed  by  his  con- 
tract of  membership.  This  was  not  done,  and  there  was 
no  error  in  rendering  judgment  in  the  defendant's  favor. 
We  do  not  undertake  any  review  of  the  authorities 
cited  by  counsel  on  either  side.  An  examination  of  them 
discloses  nothing  out  of  harmony  with  the  conclusion 
above  announced  which  is  grounded  upon  elementary 
principles  of  the  law  of  contracts.  The  judgment  of  the 
district  court  is  affirmed. 


Nbva  Cabb,  Appellant   v.  Geo.  W.  Way,  Appellee. 

Trial:  reopening  op  case:  review.    The  matter  of  reopening  a  case 

1  for  the  admission  of  further  testimony  is  largely  discretionary, 
and  the  action  of  the  trial  court  will  not  as  a  rule  be  interfered 
with  unless  the  other  party  has  not  had  a  fair  opportunity  to  meet 
the  same. 

Husband  and  wife:  praudulent  conveyances.     A  wife  who  is  a 

2  creditor  of  her  husband  may  take  a  valid  conveyance  from  him 
of  property  in  satisfaction  of  his  debt,  unless  in  doing  so  she 
participates  in  his  intent  to  defraud  other  creditors ;  but  if  she  pur- 


Digitized  by  LjOOQiC 


246  Caeb  v.   Way.  [141  Iowa 

chases  with  knowledge  of  his  fraudulent  intent,  no  matter  what 
her  purpose  may  be,  she  is  not  a  good  faith  purchaser. 

Same:  consideration:  burden  of  proof.    The  relation  of  debtor  and 

3  creditor  does  not  exist  when  a  wife  permits  her  husband  to 
take  and  use  her  property  for  the  benefit  of  the  family  with  no 
agreement  to  pay  her  therefor,  and  a  conveyance  of  property  to 
her  in  consideration  therefor  is  voluntary  and  void  as  against 
other  creditors  of  the  husband;  and  in  such  cases  the  burden 
is  upon  the  wife  to  show  that  the  husband  had  other  property 
sufficient  to  pay  his  debts. 

Same:  transactions  between  husband  and  wife.    G>urts  will  scan 

4  transactions  between  a  husband  and  wife  closely  where  the  rights 
of  creditors  are  involved. 

Appeal  from  Mahaska  District  Court. — ^Hon.   W.  G. 
Clements,  Judge. 

Tuesday,  Febbuaby  16,  1909. 

Suit  in  equity  to  set  aside  a  sheriff's  deed  and  to  quiet 
plaintiff's  title  to  a  certain  lot  in  the  town  of  Barnes  City. 
Decree  dismissing  plaintiff's  petition,  and  she  appeals. — 
Afp/rmsd. 

Shangle  &  Gordon,  for  appellant. 

S.  V.  Reynolds  and  J.  C.  Williams,  for  appellee. 

Deemer,  J. — In  February  of  the  year  1902  defend- 
ant herein  brought  action  against  one  J.  F.  Carr  upon 
a  promissory  note  and  caused  a  writ  of  attachment  to  issue 
which  was  levied  upon  lot  3  in  block  15  of  WelFs  addi- 
tion to  the  town  of  Barnes  City.  Carr  appeared  and 
moved  to  dissolve  the  attachment  because  it  was  levied 
upon  a  lot  in  block  15  instead  of  a  lot  in  block  13,  but 
this  motion  does  not  seem  to  have  been  disposed  of. 
Thereafter  and  on  March  5,  1903,  judgment  was  obtained 
against  Carr  upon  the  note  in  suit.  March  7th  of  the 
same  year  execution  was  issued  and  a  levy  made  on  lot 
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3,  block  13,  of  Well's  addition,  and  after  due  notice  a 
sale  was  had.  Way  being  the  purchaser  thereat.  Some- 
thing like  a  year  afterward  Way  received  a  sheriff's  deed 
for  the  property.  Plaintiff,  who  is  the  wife  of  J.  F.  Carr, 
thereupon  brought  this  action  to  set  aside  the  deed  and  to 
quiet  her  title  to  the  lot  During  the  pendency  of  the 
action  upon  the  note,  Carr  deeded  the  lot  to  his  wife  by 
deed  which  expressed  a  consideration  of  $780,  and  he 
claimed  that  this  was  made  in  satisfaction  of  an  indebted- 
ness  which  Carr  owed  his  wife.  The  trial  court  found 
that  this  conveyance  was  fraudulent  and  dismissed  the 
plaintiff's  petition.  For  plaintiff  it  is  contended  that  the 
trial  court  qrred  in  not  rendering  judgment  for  the 
plaintiff  at  the  conclusion  of  defendant's  testimony  and 
in  permitting  him  to  reopen  the  case  for  the  purpose  of 
taking  further  evidence. 

The  matter  of  opening  a  case  for  the  reception  of 
additional  testimony  rests  largely  in  the  discretion  of 
the  trial  court,  and  we  do  not  as  a  rule  interfere  with  the 
ruling  of  the  trial  court  on  such  applica- 
' '"  i^g^of  ISe?°  tions  unless  the  other  party  has  not  been 
given  time  or  opportunity  to  meet  the  addi- 
tional testimony.  With  this  testimony  admitted,  we  have 
nothing  left  in  the  case  save  the  sufficiency  of  the  testi- 
mony to  show  that  the  conveyance  from  Carr  to  his  wife 
was  without  consideration,  or  made  with  intent  to  defraud 
creditors  of  whom  defendant  was  one.  There  is  also  a 
claim  that  the  property  levied  upon  was  a  homestead  and 
not   subject   to   sale   for   the   husband's    debts. 

Plaintiff  claims  that  she  was  a  creditor  of  the  hus- 
band, that  she  took  the  conveyance  in  satisfaction  of  the 
debt,  and  for  other  considerations  at  the  time  paid,  with- 
a.  Husband  and     ^^^   noticc   or  knowledge   of   the   attachment 

len^con-*"^"'    ^^  of  defendant's  claim  against  her  husband. 

veyancefc  rpj^^  conveyance  was  made  pending  the 'liti- 

gation, and  we  have  no  doubt  that  thereby  J.  F.  Carr  was 
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intending  to  defraud  the  defendant  If  plaintiff  herein 
was  a  creditor  of  her  husband,  she  might  accept  payment 
of  her  debt  by  means  of  the  conveyance,  unless  she  was 
joining  with  her  husband  in  his  attempt  to  defraud,  and 
thereby  intended  to  defraud,  the  defendant  If  she  was  a 
purchaser  of  the  property  as  she  claims,  and  with  knowl- 
edge of  her  husband's  fraudulent  intent,  no  matter  what 
her  purposes,  she  can  not  be  held  to  be  a  good-faith  pur- 
chaser. The  distinction  between  the  rights  of  a  creditor 
who  is  endeavoring  to  protect  his  claim,  and  of  a  purchaser 
who  has  no  claim  to  protect  but  who  buys  with  knowledge 
or  notice  of  his  grantor's  fraud,  is  apparent  and  is  well 
sustained  by  authority.  Rosenheim  v.  Flanders,  114  Iowa, 
291;  Joyce  v.  Perry,  111  Iowa,  567;  Johnson  v.  John- 
son, 101  Iowa,  405.  We  are  fully  satisfied  from  a  read- 
ing of  the  record  that  J.  F.  Carr  made  the  conveyance 
with  intent  to  defraud  the  defendant,  and  that  his  wife, 
plaintiff  herein,  had  knowledge  of  that  fact,  or  sufScient 
notice  to  put  her  upon  inquiry  which  would,  if  pursued, 
have  resulted  in  such  knowledge. 

As  to  the  consideration  for  the  conveyance,  the  only 
claim  made  by  her  is  that  at  the  time  of  her  marriage 
to  Carr  her  relatives  gave  her  some  chickens  which  she  al- 
lowed   her    husband    to    sell    from    time    to 
eration:  bur-     time,    he    receiving   therefor   something   like 

den  of  proof.  i       i  i  i /•     i  i 

$50,  and  that  her  grandfather  gave  her  a 
cow,  which  her  husband  traded  for  another,  and  which 
other  he  traded  for  some  lumber,  which  afterward  went 
toward  the  improvement  of  a  house  upon  the  lot.  It  is 
also  claimed  that  plaintiff  turned  over  two  calves  to  her 
husband,  amounting  to  something  like  $14.25.  With  ref- 
erence to  this  property  we  are  satisfied  that  it  was  taken 
and  used  by  the  husband  without  any  agreement  on  his 
part  to  pay  his  wife  therefor  and  without  any  thought 
on  the  part  of  either  that  the  relation  of  debtor  and  credi- 
tor existed.     The  property  was  not  worth,  in  any  event, 
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more  than  $100,  yet  the  deed  recites  a  consideration  of 
$780.  AVhere  the  wife  allows  the  husband  to  take  and 
use  her  property  for  the  support  or  use  of  the  family  or 
otherwise  without  an  agreement  on  his  part  to  pay  her 
therefor,  the  relation  of  debtor  and  creditor  does  not  exist, 
and  a  conveyance  made  on  account  of  the  use  of  such 
property  is  voluntary  and  invalid  as  against  other  creditors 
Romans  v.  Maddux,  77  Iowa,  203.  The  conveyance  was 
made  during  the  pendency  of  the  suit  of  defendant  against 
J.  F.  Carr,  was  made  at  the  suggestion  of  the  husband, 
and  not  at  the  wife's  instance,  and,  if  for  any  considera- 
tion in  fact,  it  was  small,  although  a  large  one  was  ex- 
pressed in  the  deed,  and  the  grantor  undoubtedly  intended 
thereby  to  defraud  his  creditors.  We  are  constrained  to 
hold  that  the  conveyance  was  wholly  voluntary,  and  in  such 
eases  the  burden  is  upon  the  grantee  to  show  that  the 
grantor  had  other  property  sufficient  to  pay  his  debts.  The 
record  does  not  establish  this  latter  fact. 

The   conveyance   misstated   and   exaggerated   the   con- 
sideration   paid,    and    the    circumstances    surrounding    the 
transaction   are   suspicious.      It   is   the   duty 

4.  Same:  trans-  *  ,  *' 

actions  be-        of  the  courts  to  scau  such  transactions  close- 

tween  husband 

and  wife.  \y^    {qj.    ^Jj^    prcsumptions    are    against    the 

bona  fides  of  such  arrangements.  Hamill  v.  Augustine, 
81  Iowa,  302,  and  cases  cited. 

Upon  the  whole  record,  we  are  satisfied  that  the 
trial  court  was  right  in  dismissing  the  petition. 

The  decree  must  be,  and  it  is,  affirmed. 
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John  W.  Hall,  Appellant,  v.  The  Wabash  Railway  Co. 

Eminent  domain:  condemnation  of  right  of  way:   notice.     The 

1  owner  of  adjacent  tracts  of  land  over  which  a  railway  has  been 
located  may  describe  the  same  as  an  entirety  in  his  application 
for  the  appointment  of  a  sheriff's  jury  to  assess  the  damages,  and 
in  the  notice  served  upon  the  railway  company;  and  when  the 
location  of  the  right  of  way  is  not  specified  in  the  notice  and 
return  of  the  appraisers,  otherwise  than  as  upon  and  across  the 
land,  the  proceedings  should  not  be  construed  as  a  demand  for 
damages  for  a  portion  of  the  right  of  way  which  it  had  been  de- 
termined on  appeal  that  he  did  not  own,  and  his  application  on 
that  ground  should  not  be  dismissed. 

Same:  assessment  of  damages.    Where  it  was  a  matter  of  record 

2  that  the  plaintiff  in  condemnation  proceedings  never  acquired  the 
ground  from  which  the  right  of  way  was  taken  over  one  of  two 
tracts  described  in  the  proceeding,  it  will  be  presumed  in  estimat- 
ing the  damages  to  his  farm  that  the  jury  took  into  consideration 
only  the  damage  to  the  other  tract,  but  if  this  were  not  true  the 
error  could  be  corrected  on  appeal  to  the  district  court. 

Same.    The  issues  in  condehination  proceedings  are  the  same  on  ap- 

3  peal  as  before  the  sheriffs  jury,  though  the  estimate  of  damages 
is  to  be  made  without  reference  to  the  award  appealed  from. 

Appeal  from  Monroe   District   Couri.-^Hojsf.    Frank   W. 

ElCIlELBEROER,    JudgG. 

Tuesday,  February  16,  1909. 

On  August  8,  1902,  plaintiff  served '  notice  on  the 
sheriff,  advising  him  that  defendant  had  located  a  railroad 
from  Albia  to  Moulton,  and  that  "the  said  Wabash  Rail- 
road Company  having  refused  to  make  compensation  to 
John  W.  Hall,  owner  of  the  Northeast  ^,  section  29,  and 
Southwest  Vi  of  the  Northwest  ^/4,  section  28,  township  71, 
range  17,  in  Monroe  County,  Iowa,  upon  and  over  which 
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said  railway  is  located,  and  the  owner  of  the  said  real  estate 
and  the  said  Wabash  Kailroad  Company  being  unable  to 
agree  upon  the  compensation  to  be  paid  for  said  railroad 
right  of  way,  you  are  hereby  requested  by  John  W.  Hall, 
the  owner  of  the  real  estate  above  described,  to  appoint 
six  freeholders  of  said  county  as  by  law  provided  to  in-" 
spect  said  real  estate,  and  assess  the  damages  to  said 
owner  by  reason  of  the  appropriation  of  his  land  for  the 
use  of  said  corporation  for  right  of  way  purposes,  and 
make  report  in  writing  to  you."  On  the  following  day  a 
notice  of  like  purport,  and  saying  that  the  commissioners 
would  view  the  premises  for  the  purpose  of  ascertaining 
and  assessing  the  damages  on  August  21,  1902,  at  11:15 
o'clock  a.  m.,  was  served  on  defendant  The  commis- 
sioners met  at  the  time  and  place  specified,  and  assessed 
"the  damages  to  the  owner  of  the  northeast  quarter,  29 
and  southwest  quarter  northwest  quarter,  28 — 71 — 17,  in 
Monroe,  Iowa,  by  reason  of  the  location,  construction  and 
operation  upon  and  over  said  land  of  a  certain  line  of 
railroad  by  the  Wabash  Railroad  Co.,"  at  $1,100.  From 
this  award  the  defendant  appealed,  and  on  trial  in  the 
district  court  this  was  increased  to  $1,200.  From  judg- 
ment thereon  the  defendant  again  appealed,  and  this 
court  reversed  the  judgment  because  of  the  error  of  the 
district  court  in  instructing  that  plaintiff  was  entitled  to 
recover  for  the  right  of  way  over  the  forty  acres  in  sec- 
tion 28,  for  that  it  had  been  expressly  excepted  from  the 
deed  under  which  plaintiff  claimed.  On  remand  to  the 
district  court  defendant  moved  that  the  case  be  dismissed, 
and  the  motion  was  sustained.  The  plaintiff  appeals. — 
Reversed. 

Ben  McCoy,  R.  T.  Mason,  and  Fred  Townsend,  for 
appellant. 

Perry  &  Perry,  for  appellee. 
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Ladd,  J. — The  plaintiff  was  owner  of  the  N.  E.  % 
of  section  29,  and  the  S.  W.  %  N.  W.  14  of  section  28. 
The  track  of  the  defendant  extended  over  this  land  as 
indicated  in  the  plat: 
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As  was  determined  by  this  court  on  a  former  appeal 

(133  Iowa,  714)  because  of  an  exception  of  the  right  of 

way  in  the  deed  of  the  forty  acres  under  which  plaintiff 

claimed,  he  is  not  entitled  to  damages  there- 

main:  con-        for,  but  his  right  to  damages  for  the  taking 

demnation  of  i  i       i  i 

right  of  way:    tho  riffht  of  wav  ovcr  the  one  hundred  and 

notice.  .  . 

Sixty  acres  is  ruled  by  Remey  v.  Railway, 
116  Iowa,  133,  and  Russell  v.  Railway  (Iowa),  99  N.  W. 
1131.  Upon  remand  the  district  court  seems  to  have  been 
of  opinion  that,  inasmuch  as  plaintiff  might  not  have  had 
damages  assessed  for  the  right  of  way  over  the  forty  acres 
by  the  sheriff's  jury,  the  district  court  acquired  no  juris- 
diction by  the  appeal  from  the  award  of  that  body,  and 
for  this  reason  dismissed  the  cause.  Such  a  conclusion  is 
obviated  by  two  circumstances  appearing  of  record:  (1) 
The  two  tracts  of  land  are  adjacent,  and  are  described  in 
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the  notice  to  the  sheriff  demanding  the  appointment  of 
commissioners  to  assess  damages  as  an  entirety,  and  also 
■in  the  notice  to  the  defendant  and  the  commissioner's  re- 
turn; and  (2)  in  none  of  these  is  the  location  of  the  right 
of  way  specified  otherwise  than  upon  and  over  said  land. 
Had  the  owner  intended  to  exclude  the  right  of  way 
through  the  forty  acres,  he  might  properly  have  included 
the  several  parcels  of  land  as  constituting  his  farm  as  an 
entirety  in  the  notice,  for,  under  repeated  decisions  of  this 
court,  the  damages  to  the  farm  as  a  whole  are  to  be  esti- 
mated, rather  than  to  some  particular  government  subdi- 
visions from  which  the  right  of  way  has  been  taken.  Cooh 
V.  Railway,  122  Iowa,  437;  Peden  v.  Railway,  78  Iowa, 
131;  Cummins  v.  Railway,  63  Iowa,  397;  Loicgh  v.  Rail- 
way, 116  Iowa,  31. 

It  appeared  of  record  that  plaintiff  had  never  ac- 
quired the  ground  from  which  the  right  of  way  over  the 
forty  acres  was  taken,  and  it  is  to  be  presumed  that  the 
sheriff's  jury,  in  estimating  the  damages  to 
assessment  the  farm,  took  into  account  the  appropria- 
tion of  the  right  of  way  through  the  one 
hundred  and  sixty  acres  only.  If  they  did  include  more, 
the  error  was  such  an  one  as  may  be  corrected  on  appeal. 
The  decisions  relied  on  by  appellee  are  not  inconsistent 
with  this  conclusion.  In  Chicago,  R.  I,  &  P.  Ry.  Co. 
V.  Hurst,  30  Iowa,  73,  the  commissioners  assessed  dam- 
ages in  favor  of  Hurst  and  Smith  jointly,  and  the  court 
held  that  the  former  could  not  prosecute  an  appeal  to 
the  district  court  without  making  Smith  a  party  to  the 
proceedings.  In  Cedar  Falls,  I.  F,  &  N.  W,  Ry,  Co.  v. 
Railway,  60  Iowa,  35,  damages  for  the  appropriation  of 
a  right  of  way  through  the  E.  i/>  of  S.  W.  %  and  E. 
yi  of  N.  W.  14  <>f  a  section,  notice  being  served  on  Dows, 
who  was  the  only  party  to  the  condemnation  proceedings. 
Afterwards  the  Cedar  Rapids,  Iowa  Falls  &  North  West- 
em  Railway  Company  united  with  Dows  in  an  appeal  as 
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to  the  right  of  way  over  the  first-mentioned  eighty  acres, 
and  upon  return  asked  that  it  be  substituted  as  sole  plain- 
tiflf  because  the  owner  of  the  fee.  The  motion  was  denied, 
on  the  ground  that  an  appeal  may  not  be  taken  from  a 
part  of  the  award.  There  the  attempt  was  both  to  sever 
the  land  and  the  assessment  in  the  appeal,  while  here  the 
appeal  was  from  the  entire  award  as  made  by  the  commis- 
sioners, and  with  the  evident  object  of  having  the  assess- 
ment as  to  the  entire  tract  reduced.  How  this  shall  be 
accomplished,  whether  in  rejecting  elements  of  damages 
thought  proper  to  be  considered  by  the  sheriff's  jury  or 
excluding  a  portion  of  the  right  of  way  which  that  body 
erroneously  considered,  or  owing  to  a  different  estimate  of 
the  extent  of  the  injury,  is  not  material. 

The  issues  raised  on  the  appeal  were  not  different 
than  those  presented  to  the  sheriff's  jury,  though  the  esti- 
mate of  the  damages  is  to  be  made  without  reference  to 
that  appealed  from.  Hahn  v.  Railway,  43 
**    ^*"*  Iowa,   333.      The  vice  in   appellee's  reason- 

ing lies  in  the  assumption  that  the  appeal  is  from  the 
taking  of  two  parts  of  a  right  of  way,  for  only  one  of 
which  plaintiff  might  claim.  As  seen,  nothing  in  the 
notices  exacts  this  construction.  On  the  contrary,  these 
were  in  harmony  with  the  proposition  that  he  was  de- 
manding no  more  than  he  was  entitled  to.  Nor  can  it 
be  presumed  that  the  commissioners  took  into  considera- 
tion the  right  of  way  other  than  that  appropriated  from 
plaintiff's  land.  If  they  did,  this,  as  said,  was  a  matter 
appropriate  for  consideration  on  appeal.  See,  Oray  v. 
Railway,   129   Iowa,   68. 

The  order  of  dismissal  is  reversed. 
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Albia  State  Bank,  Appellant,  v.  Geo.  S.  Smith,  Zuulh 
H.  Smith,  R.  P.  Smith  &  Son's  Co.,  and  W.  T. 
Gabdneb,  Executor. 

Mortgages:  priority  of  liens:  subsequent  purchaser:  notice.     A 

1  simple  decree  in  favor  of  a  creditor  establishing  his  right  to 
subject  property  of  the  debtor  to  his  judgment,  will  not  entitle 
him  to  the  protection  of  the  recording  act  as  a  subsequent  pur- 
chaser, as  against  prior  equities  and  unrecorded  instruments;  it 
is  only  when  he  buys  in  the  property  at  execution  sale  that  he 
becomes   a   subsequent  purchaser. 

Same:   description:    sufficiency:    notice.     A   description   of   land, 

2  although  not  entirely  clear  and  satisfactory  in  itself,  which  is 
sufficient,  by  the  application  of  existing  facts  and  conditions 
ascertainable  on  reasonable  inquiry,  to  point  out  the  specific  tract 
intended  to  be  described  will  operate  to  charge  a  purchaser  with 
notice. 

Same.    Where  the  first  and  second  mortgages  contained  similar  and 

3  indefinite  descriptions  of  the  land,  but  the  second  expressly  re- 
ferred to  the  first  and  was  made  subject  thereto,  the  filing  of  a 
third  mortgage  for  the  purpose  of  correcting  the  description  in 
the  first  made  a  record  sufficient  to  charge  a  subsequent  pur- 
chaser of  the  land  described  in  the  third  mortgage  with  notice 
of  the  second  mortgage. 

Appeal   from  Monroe   District   Court. — Hon.    D.    M, 
Anderson,  Judge. 

Tuesday,  Februaby  16,  1909. 

Action  to  xoreciose  mortgages  as  against  defendants 
George  S.  Smith  and  Zulah  H.  Smith,  his  wife,  and  to 
have  plaintifPs  lien  thereunder  declared  superior  to  any 
claim  of  defendants,  R.  P.  Smith  &  Son's  Company  and 
W.  T.  Gardner,  executor.  The  decree  gave  the  last-named 
defendants  priority  as  to  one  mortgage  on  account  of  in- 
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definitenes3   of   description   therein,   and   plaintiff   appeals. 
— Modified   and    affirmed, 

II.  H.  Trimble  and  D.  W.  Bates,  for  appellant. 

Perry  &  Perry,  for  appellees. 

MoClain,  J. — The  two  defendants  first  named  in 
the  title  of  the  case  executed  the  mortgages  foreclosure  of 
which  is  asked,  and  the.  other  defendants  claim  liens  on 
the  property  covered  by  such  mortgages  superior  to  the 
lien  of  the  plaintiff  under  one  of  them,  and  to  avoid 
circuity  in  description  George  S.  Smith  and  his  wife  will 
be  referred  to  as  mortgagors,  and  the  other  two  defend- 
ants named  in  the  title  of  the  action  will  be  referred  to 
as  defendants.  In  1903  the  defendants  recovered  several 
judgments  against  the  mortgagors,  and  in  1904  instituted 
their  action  to  have  a  conveyance  of  property  by  mort- 
gagors set  aside,  and  the  property  subjected  to  the  payment 
of  their  judgments,  and  in  February,  1905,  the  relief 
prayed  for  was  granted  to  them,  and  the  lien  of  their 
judgments  established  as  against  the  mortgagors  and  their 
grantee.  The  description  of  the  property  in  this  decree 
was  as  follows:  "Commencing  at  a  point  on  the  east  line 
of  South  Main  Street,  148  ft.  south  of  a  point  2  rods 
south  of  the  north  line  of  the  northeast  quarter  of  the 
southwest  quarter  of  Sec  22  Twp.  72  R  17;  thence 
south  198  feet;  thence  east  17  rods;  thence  north  198 
feet;  thence  west  to  the  place  of  beginning."  After  the 
rendition  of  that  decree,  the  present  action  was  brought  to 
foreclose  two  mortgages  given  on  the  same  property  by 
the  mortgagors  above  referred  to,  the  first  to  the  Farmers' 
&  Miners'  Savings  Bank  of  Monroe  County,  duly  assigned 
to  plaintiff,  and  the  second  executed  to  plaintiff  directly 
with  a  reference  making  it  subject  to  the  first.  It  was 
also  asked  that  the  description  in  these  two  mortgages  be 
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corrected  so  as  to  cover  the  property  intended  by  the  par- 
ties which  it  sufficiently  appears  from  the  pleadings  was 
the  same  property  which  in  the  previous  action  by  these 
defendants  against  the  mortgagors  had  been  declared  sub- 
ject to  the  judgments  of  the  former.  The  mortgagors  as 
defendants  in  the  present  action  made  default,  and  it  is 
sufficiently  shown  by  the  record,  and  not  questioned  in 
argument,  that,  as  between  plaintiff  and  the  mortgagors, 
the  evidence  is  sufficient  to  warrant  a  reformation. 

The  defendants  claim,  however,  that  by  their  decree 

establishing   their   right   to   subject   the   property   to    their 

judgment  they  became  purchasers  in  such  sense  as  to  be 

protected   by  the   recording   act    (Code,   sec- 

I.  Mortgages:        tiou   2925)    against   the   mortgage   given   di- 

fiSw-subw-      rectly    to    plaintiff;    for    while    this    mort- 

quent  pur-  in  i  •   i 

chaser:  notice,  gage  as  wcli  as  the  first  mortgage  which 
plaintiff  holds  as  assignee  were  recorded 
prior  to  the  recovery  of  defendant's  judgments  against 
the  mortgagors,  and  the  defective  description  in  the  first 
mortgage  was  corrected  in  a  substituted  mortgage  which 
was  also  recorded  prior  to  the  recovery  of  defendant's 
judgments,  there  was  no  such  correction  made  as  to  the 
second  mortgage.  But  the  claim  for  defendants  in  this 
connection  that,  by  recovering  a  decree  to  subject  the  land, 
they  became  subsequent  purchasers  protected  under  the 
recording  act  against  prior  equities  and  unrecorded  in- 
struments, is  not  sound.  Defendants  certainly  acquired 
nothing  more  than  a  specific  lien  under  such  decree,  and 
this  lien  was  of  no  higher  right  certainly  than  that  of  an 
attaching  creditor  who  has  caused  real  property  to  be  levied 
upon  for  the  payment  of  his  claim,  and  it  is  well  settled 
that  an  attaching  creditor  is  not  protected  under  the  re- 
cording act  with  reference  to  real  property.  Even  after 
a  levy  under  attachment,  the  prior  conveyance  may  be  re- 
corded, or,  if  defective  in  description,  may  be  corrected 
SO  as  to  defeat  the  lien  of  such  attaching  creditor.  Bush 
Vol.  X41  Ia.— 17 
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V.  Herring,  113  Iowa,  158;  Bea  v.  Wilson,  112  Iowa, 
517;  Clark  v.  Bullard,  66  Iowa,  747.  Although  it  is 
otherwise  under  the  recording  act  relating  to  chattel  mort- 
gages (see  Code,  section  2906;  Bacon  v.  Thompson,  60 
Iowa,  284),  it  has  uniformly  been  held  under  the  statr 
ute  as  to  recording  of  instruments  affecting  real  property 
that  one  who  claims  protection  as  a  subsequent  purchaser 
must  have  proceeded  further  than  merely  to  levy  an 
attachment  or  execution  upon  the  property.  He  becomes 
such  purchaser  only  when  he  buys  in  the  property  at  exe- 
cution sale.  Norton  v.  Williams,  9  Iowa,  528;  Thomas 
V.  Kennedy,  24  Iowa,  397;  Chapman  v.  Coats,  26  Iowa, 
288;  Zuber  v.  Johnson,  108  Iowa,  273.  The  cases  of 
Bridgman  v.  McKissick,  15  Iowa,  260,  and  Fordyce  v. 
nicks,  76  Iowa,  41,  are  not  in  point,  for  they  relate  only 
to  the  priority  of  right  acquired  by  one  creditor  who  brings 
an  equitable  action  to  subject  property  to  the  lien  of  his 
judgment  as  against  other  creditors  having  general  judg- 
ment liens  without  acquiring  specific  liens  upon  the  prop- 
erty. 

But  on  other  grounds  we  think  that  defendants  are 
without  standing  as  against  the  second  mortgage,  even 
though  the  description  therein  was  imperfect  The  de- 
scription of  the  premises  in  the  first  mort- 
tfon'suffi^"**  gage  was  as  follows:  "Commencing  at  a 
point  148  feet  south  of  the  east  line  of  the 
south  extension  of  Main  Street  in  Albia,  two  rods  south 
of  where  said  line  intersects  the  north  line  of  the  N.  E. 
quarter  of  the  S.  W.  quarter  of  section  22,  township  72, 
range  17,  thence  running  south  198  feet;  thence  east  17 
rods;  thence  north  198  feet;  thence  west  to  the  place  of 
beginning."  In  the  execution  of  the  second  mortgage  this 
description  in  the  first  mortgage  was  substantially  copied 
from  the  first,  and  is  as  follows:  "Commencing  at  a  point 
one  hundred  forty-eight  (148)  feet  south  of  the  east  line 
of  the  south  extension  of  Main  Street  in  Albia,  Iowa,  two 
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rods  south  of  where  said  line  intersects  the  north  line  of 
the  northeast  quarter  (^4)  of  the  southwest  quarter  (1/4) 
of  section  twenty-two  (22)  township  seventy-two  (72) 
range  seventeen  (17);  thence  running  south  one  hundred 
ninely-eight  (198)  feet;  thence  east  seventeen  (17)  rods; 
thence  north  one  hundred  ninety-eight  (198)  feet;  thence 
west  to  place  of  beginning,  being  a  part  of  said  northeast 
quarter  of  southwest  quarter,  section  22,  township  72, 
range  17.^^  Subsequently  (and  still  prior  to  the  recovery 
of  defendant's  judgments)  a  substituted  mortgage  was  exe- 
cuted by  the  mortgagors  to  the  first  mortgagee  to  correct 
the  error  in  the  description  found  in  said  first  mortgage, 
in  which  the  premises  were  described  as  follows:  "Com- 
mencing at  a  point  on  the  east  line  of  the  south  extension 
of  Main  Street,  in  Albia,  Iowa,  eleven  (11)  rods  south 
of  where  said  line  intersects  the  north  line  of  the  north- 
east quarter  of  the  southwest  quarter  of  section  twenty- 
two  (22),  township  seventy-two  (72),  range  seventeen 
(17) ;  thence  south  along  east  line  of  said  Main  Street, 
one  hundred  ninety-eight  (198)  feet;  thence  east  seven- 
teen (17)  rods;  thence  north  one  hundred  ninety-eight 
(198)  feet;  thence  west  to  place  of  beginning."  No 
correction  of  the  description  in  the  second  mortgage  was 
ever  made  as  between  the  parties.  Plaintiffs  prayer  for 
correction  of  the  description  in  the  first  mortgage  as  orig- 
inally executed  and  in  the  second  mortgage  is  substantially 
that  such  descriptions  be  so  changed  as  that  they  shall 
correspond  to  the  description  in  the  correction  of  the  first 
mortgage.  As  the  mortgagors  made  no  defense,  the  prayer 
for  correction  involves  the  same  question  as  is  involved 
in  the  contention  that  defendants  secured  their  decree  to 
subject  the  property  to  the  payment  of  their  judgments 
without  sufficient  notice  of  plaintiffs  lien  under  the  sec- 
ond mortgage. 

There  are  two  grounds  for  holding  that  defendants 
were  charged  with  notice  of  the  second  mortgage,  although 
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the  description  therein  is  somewhat  defective  and  inaccur- 
ate, either  of  which  is  in  itself  sufficient  to  require  a  de- 
cree in  favor  of  the  plaintiffs  as  to  the  priority  of  the 
second  mortgage.  The  first  involves  a  consideration  of 
the  substantial  sufficiency  of  the  description  given  in  such 
mortgage.  The  second  involves  the  consideration  of  the 
effect  on  the  second  mortgage  of  the  recording  of  the  cor- 
rection in  the  first  mortgage  subject  to  which  the  second 
mortgage  was  taken.  When  the  defendants  instituted 
their  action  to  subject  the  premises  in  controversy  to  the 
lien  of  their  judgments  as  against  the  grantee  of  the  mort- 
gagors, they  were  charged  with  notice  of  the  record  of  an 
instrument  purporting  to  create  a  lien  in  favor  of  the 
plaintiff  on  a  parcel  of  land  the  description  of  which 
would  seem  at  first  sight  to  be  indefinite  because  the  start- 
ing point  in  the  description  was  located  148  feet  south  of 
the  east  line  of  the  south  extension  cf  Main  Street  in 
Albia,  and  it  is  quite  apparent  that  a  point  south  of  a 
north  and  south  line  must  be  indefinite  when  the  prop- 
erty described  is  bounded  by  that  line;  but  it  is  apparent 
from  the  balance  of  the  description  that  the  attempt  was 
to  describe  a  parcel  of  land  198  feet  long  by  17  rods 
wide  abutting  on  the  south  extension  of  Main  Street  and 
lying  east  thereof,  and  that  for  some  purpose  connected 
with  this  description  a  definite  point  was  named,  to  wit, 
a  point  two  rods  south  of  where  the  east  line  of  such 
street  intersects  the  north  line  of  the  quarter  section  in 
which  the  land  is  described  as  located.  Now,  we  think 
it  would  have  been  perfectly  feasible  for  one  seeking  to- 
locate  this  tract  of  land  to  go  to  the  point  specifically  desig- 
nated, and  understand  from  the  description  that  he  should 
proceed  148  feet  south  of  that  point  to  find  the  starting 
point  of  the  description;  that  is,  the  northwest  comer  of 
the  tract  described.  It  appears  from  the  evidence  that 
the  mortgagors  owned  no  other  tract  of  land  east  of  the 
street  within,  the  quarter  section,   and  that  on  this  tract 
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they  were  in  the  occupancy  of  a  homestead.  Under  tiiese 
circumstances,  we  are  satisfied  that  the  description  was 
sufficient  to  put  defendants  upon  inquiry,  for  it  was  such 
as  to  point  out  to  them  by  application  to  the  existing  facts 
and  conditions  which  were  ascertainable  on  reasonable  in- 
quiry the  specific  tract  intended.  Such  a  description, 
although  not  entirely  clear  or  satisfactory  in  itself,  is 
enough  to  charge  a  purchaser  with  notice.  Pursley  v. 
Hayes,  22  Iowa,  11,  39;  Barney  v.  Miller,  18  Iowa,  460, 
466;  jSaycr^  v.  City  of  Lyons,  10  Iowa,  249,  255;  Glenn 
V.  Maloney,  4  Iowa,  314;  Smith  v.  Trustees,  89  App.  Div. 
475  (86  N.  Y.  Supp.  34).  It  is  to  be  borne  in  mind  that 
this  is  not  a  case  where  other  property  is  described  than 
that  to  which  it  is  contended  the  description  should  be 
applied.  It  is  not  contended  that  any  other  parcel  of 
land  was  pointed  out  by  this  description,  but  only  that  no 
parcel  could  be  located  thereunder.  We  think,  on  the 
contrary,"  that  by  reasonable  inquiry  suggested  by  the 
description  itself  the  very  parcel  intended  to  be  mort- 
gaged could  have  been  identified. 

The  other  reason  above  suggested  for  holding  de- 
fendants bound  to  knowledge  of  the  lien  of  the  second 
mortgage  on  the  premises  which  they  attempted  to  sub- 
ject to  the  payment  of  their  judgment  is  to 
our  minds  also  conclusive.  When  defend- 
ants instituted  their  actions  to  subject  this  property,  they 
were  bound  to  know  that  there  were  of  record  three  in- 
struments by  which  the  mortgagors  had  attempted  to  in- 
cumber a  parcel  of  land  19.8  feet  long  by  17  rods  wide 
lying  adjacent  to  the  east  line  of  the  south  extension  of 
Main  Street,  and  that  the  parcel  described  in  the  second 
mortgage  was  the  same  as  that  described  in  the  first,  for 
the  second  mortgage  expressly  referred  to  the  first,  and 
was  made  subject  thereto.  They  were  also  bound  to  know 
that,  after  the  execution  of  the  second  mortgage,  these 
same  mortgagors  had  by  a  correction  mortgage  reformed 
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the  description  in  the  first  mortgage  so  as  to  describe  the 
very  land  which  defendants  were  attempting  to  subject. 
However  inadequate  the  description  in  the  second  mort- 
gage, defendants  were  referred  to  the  first  mortgage,  and 
were  advised  by  the  record  that  the  description  in  the  first 
mortgage  which  corresponded  to  that  in  the  second  was 
inaccurate,  and  that  this .  inaccuracy  had  been  corrected 
so  as  to  make  the  first  mortgage  cover  the  land  in  contro- 
versy. Defendants  were  therefore  put  on  inquiry  to  ascer- 
tain whether  the  land  described  in  the  second  mortgage 
was  the  same  as  that  in  the  correct  description  of  the 
first  or  was  a  different  tract  The  slightest  inquiry  would 
have  developed  the  fact  that  the  intention  of  the  parties 
in  the  second  mortgage  was  to  describe  the  same  tract  as 
that  correctly  described  in  the  substitute  for  the  first 
mortgage.  A  subsequent  purchaser  with  knowledge  of 
those  facts  as  to  which  he  is  put  on  inquiry  by  the  records 
is  not  a  purchaser  without  notice.  Higgins  v.  Dennis,  104 
Iowa,  605;  Ruber  v.  Bossart,  70  Iowa,  718;  Aetna  L. 
Ins.  Co.  V.  Bishop,  69  Iowa,  645 ;  Hall  v.  Orvis,  35  Iowa, 
366;  Mosle  v.  Kuhlman,  40  Iowa,  108;  Clark  v.  Stout, 
32  Iowa,  213;  State  v.  Shaw,  28  Iowa,  67. 

The  decree  of  the  lower  court  so  far  as  it  declared 
the  second  mortgage — ^that  is,  the  mortgage  executed  di- 
rectly to  plaintiff — ^to  be  subject  to  the  lien  of  defendants 
under  their  prior  decree  and  refusing  the  correction  of 
the  second  mortgage  as  against  said  defendants  so  as  to 
make  it  appear  of  record  that  it  covered  the  land  in  con- 
troversy, was  erroneous,  and  the  case  is  remanded  to  the 
lower  court  for  modification  of  the  decree  in  accordance 
with  this  opinion,  unless  plaintiff  elects  to  have  entered 
in  this  court  such  modified  decree  as  he  is  entitled  to 
under  the  facts.  As  appellant  secures  the  relief  sought  in 
his  appeal,  the  costs  are  taxed  to  appellee. — Modified  and 
affirmed* 
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r.  L.  Baenes,  Appellant,  v.  John  Love. 

Sales:    warranty:    instruction.     An   instruction   that   any   positive 

1  statement  of  fact  and  not  of  opinion  as  to  the  quality  or  condi- 
tion of  the  thing  sold,  which  naturally  and  fairly  sh6ws  that  the 
seller  intended  to  bind  himself  to  its  truth  and  the  buyer  so  under- 
stood and  relied  upon  the  statement,  constitutes  a  warranty,  and  is 
not  open  to  the  objection  that  it  makes  the  existence  of  the 
warranty  depend  upon  the  sellers  intention  to  bind  himslf  to  the 
truth  of  the  statement. 

Same.     Where  the  courts  instructions  in  a  breach  of  warranty  suit 

2  in  the  sale  of  a  horse,  were  all  on  the  theory  that  if  the  animal 
was  affected  at  the  time  of  the  sale  with  "moon  blindness"  she 
was  unsound  within  the  terms  of  the  claimed  warranty,  and  no 
other  unsoundness  was  referred  to  in  the  evidence,  a  further 
instruction  that,  disease  of  the  eyes  would  constitute  unsound- 
ness was  not  necessary. 

Appeal  from  Mahaska  District  Court. — Hon.   Bybon  W. 
Preston,   Judge. 

Wednesday,   February   17,   1909. 

Action  to  recover  the  consideration  paid  in  the  pur- 
chase of  a  mare.  Plaintiff  alleged  a  warranty  of  sound- 
ness, breach  of  such  warranty,  and  rescission  on  account 
of  such  breach.  Defendant  interposed  a  counterclaim  for 
the  keeping  of  the  mare  after  she  was  returned  to  him  in 
pursuance  of  the  attempted  rescission.  There  was  a  ver- 
dict against  the  plaintiff  as  to  his  claim,  and  in  favor  of 
defendant  for  expense  of  keeping,  and  from  judgment 
on  this  verdict   the  plaintiff  appeals. — Affirmed, 

David  Darid  and   W.   H,  Keating,  for  appellant. 
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Bolton  &  Bolton,  for  appellee. 

McClain,  J. — The  sole  •  question  of  fact  involved  in 
the  case  is  whether  the  defendant  warranted  the  mare  to 
be  sound  or  only  warranted  her  sound  so  far  as  he  knew. 
This  issue  was  submitted  to  the  jury,  and  was  determined 
against  the  plaintiff  by  the  verdict  There  is  no  claim 
that  the  verdict  is  without  support  in  the  evidence,  and 
there  is  nothing  in  the  record  on  which  the  contention  of 
the  appellant  that  the  verdict  was  the  result  of  passion 
and  prejudice  and  should  be  set  aside  on  that  ground  can 
be  sustained.  The  unsoundness  complained  of  by  plain- 
tiff was  that  the  animal  was  afflicted  with  periodic  or  re- 
current ophthalmia,  commonly  known  as  "moon  eyes,"  and 
that  this  fact  was  not  discovered  by  plaintiff  until  about 
a  month  after  the  purchase,  when  he  promptly  returned 
the  animal  on  that  account,  claiming  that  the  disease  con- 
stituted a  breach  of  oral  warranty.  The  suggestion  that 
our  decision  may  become  a  valuable  precedent  as  to  the 
nature  and  cause  of  the  disease  of  "moon  blindness"  in 
horses  has  not  persuaded  us  that  any  such  discussion  is 
important  or  justified.  Conceding  that  the  animal  had 
that  disease,  and  that  it  would  constitute  a  breach  of  war- 
ranty of  soundness,  the  question  remained  under  the  evi- 
dence whether  the  warranty  was  unqualified. 

As  to  the  instructions,  the  chief  complaint  is  of  one 

in  which  the  jury  was  told  that  "any  positive  statement 

or  affirmation  of  fact  and  not  of  opinion  as  to  the  quality 

or  condition  of  the  thing  sold  made  by  the 

warranty:         Seller  in  the  course  of  the  negotiations,  and 

instruction.  t     t>   •   t        •  •  ^  t         • 

naturally  and  fairly  importing  that  he  in- 
tends to  bind  himself  to  its  truth,  and  so  understood  and 
replied  upon  by  the  buyer,  constitutes  a  warranty."  So 
much  of  the  instruction  is  quoted  for  the  purpose  only  of 
showing  that  it  is  not  open  to  the  objection  made  by  ap- 
pellant that  under  it  the  defendant  would  not  be  bound 
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by  the  statement  made  unless  he  intended  to  bind  himself 
to  its  truth.  The  question  whetiier  the  language  used  con- 
stitutes a  warranty  is  not  made  to  depend  upon  the  inten- 
tion of  the  plaintiff,  and  the  criticism  of  the  instruction 
is  without  merit. 

Another  instruction  is  criticised  because  the  jury  is 
not  told  that  disease  of  the  eyes  would  constitute  unsound- 
ness, and  it  is  contended  that  the  court  erred  in  refusing 
to  give  two  instructions  asked  by  plaintiff 
on  this  question;  but  the  court  instructed 
the  jury  throughout  on  the  theory  that,  if  the  animal  was 
afflicted  at  the  time  of  sale  with  so-called  "moon  blind- 
ness," she  was  unsound  within  the  terms  of  the  warranty 
contended  by  plaintiff  to  have  been  given  and  the  jury 
could  not  possibly  have  misunderstood  the  instructions  in 
this  respect.  No  other  unsoundness  than  that  was  referred 
to  in  the  evidence. 

Complaint  is  made  of  each  of  the  other  instructions 
given,  but  the  objections  seem  to  be  so  entirely  without 
foundation  that  we  deem  it  unnecessary  to  discuss  them. 
The  mere  reading  of  the  instructions  has  satisfied  us  that 
they  fairly  presented  to  the  jury  all  the  questions  neces- 
sary for  their  determination  in  reaching  a  verdict. 

Alleged  errors  in  the  admission  of  evidence  are  recited 
in  the  argument,  but  without  discussion,  and  it  is  unneces- 
sary to  elaborate  the  grounds  of  possible  objection  in 
order  to  show  that  they  are  without  merit. 

The  judgment  is  aiJirmed. 


A.CME  Food  Company,  Appellee,  v.   W.  R   Howekton, 

Appellant. 

Sales:  failure  of  consideration  :  evidence.  Evidence  in  an  action 
I  for  the  price  of  stock  food  that  the  defendant  sold  the  first  ship- 
'   ment  which  was  all  right  but  that  his  customers  refused  to  buy 
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the  second  on  the  ground  that  it  was  worthless,  and  that  defend- 
ant used  some  and  found  it  worthless,  was  not  sufficient  to  support 
a  plea  of  failure  of  consideration. 

Pleadings:    misjoinder   of   parties  :    amendment.     The   inadvertent 
2    allegation  in  one  count  of  a  petition  that  plaintiff  was  a  corpora- 
tion when  it  was  in  fact  a  partnership  as  alleged  in  another  count, 
may  be  corrected  by  amendment  and  when  so  corrected  the  plead- 
ing does  not  present  a  diversity  of  parties. 

Appeal  from  Mahaska  District  Court. — ^Hon.  B.  W.  Pees- 

TON,  -  Judge. 

Wednesday,  Febeuaey  17,  1909. 

Action  for  goods  ordered  by  the  defendant  and  de- 
livered by  the  plaintiff.  There  was  a  directed  verdict  for 
the  plaintiff,  and  judgment  thereon.  Defendant  appeals. 
— Affirmed, 

Liston  McMillan,  for  appellant 

Irving   C.   Johnson,   for    appellee. 

Evans,  C.  J. — On  the  6th  day  of  July,  1899,  the 
defendant  signed  and  delivered  to  the  plaintiff  a  written 
order  for  Acme  Food  put  up  in  various  quantities,  to 
be  delivered  at  specified  prices,  amounting  to  a  total  of 
$162.  On  October  30,  1899,  he  signed  and  delivered 
another  order  for  an  additional  quantity  at  like  price?, 
amounting  to  a  sum  total  of  $450.  The  goods  ordered 
were  delivered  to  the  defendant  within  a  few  days  subse- 
quent to  the  delivery  of  the  order  in  each  case.  On  Oc- 
tober 8,  1900,  the  defendant  sent  a  remittance  of  $100, 
and  in  November  22,  .1900,  a  further  remittance  of  $50. 
Both  of  these  remittances  were  credited  by  the  plaintiff 
upon  the  first  order. 

I.     Plaintiff  brought   this   action   on   both   orders  in 
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two  separate  counts,  alleging  a  balance  due  on  the  first 
order,  and  alleging  that  nothing  has  been  paid  upon  the 
X  Sales-  secoud.     The  defendant  answered  by  a  gen- 

Sdlration:    ^^al  denial.     He  also  alleged  that  the  con- 
evidcnce.  sidcration  for   the   instrument  sued   on  had 

wholly  failed,  and  that  there  never  was  any  consideration 
for  the  same.  At  the  trial  the  execution  and  delivery  of 
the  contract  and  the  delivery  of  the  goods  in  pursuance 
thereof  were  proved  without  dispute.  In  support  of  his 
afBrmative  defense,  the  defendant  testified  as  a  witness 
in  his  own  behalf.  The  substance  of  his  testimony  is 
that  he  sold  the  first  "batch*'  to  his  neighbors,  and  that 
it  was  all  right,  but  that  they  refused  to  buy  the  second 
batch,  and  said  it  was  not  worth  anything.  "I  tried  some 
of  it  on  my  own  cattle,  and  found  that  it  made  them  scour, 
and  was  worthless."  He  also  testified  that  he  fed  and 
sold  about  one-third  of  the  second  batch,  and  kept  the  rest 
on  hand  for  about  two  years,  and  sold  it  for  $50.  He 
never  made  any  complaint  to  the  plaintiflF  until  the  year 
1902.  He  offered  no  other  testimony  in  support  of  his 
plea  of  failure  of  consideration.  It  is  very  clear  that  his 
own  testimony  did  not  support  the  plea.  The  written 
order  signed  by  the  defendant  contained  a  conditional  war- 
ranty on  the  part  of  the  plaintiff.  But  no  breach  of 
warranty  is  alleged,  nor  is  any  fraud  charged.  The  court 
properly  directed  the  jury  to  return  a  verdict  for  the 
plaintiff. 

II.     After  verdict,  the  defendant  moved  in  arrest  of 
judgment  for  misjoinder  of  parties  and  of  causes  of  ac- 
tion.    In   the  first  count  of  its  petition  the  plaintiff  de- 
Pleadikgs-        scribed  itself  as  a  partnership  and  set  forth 
of*partf<»:        *^®  names  of  its  members.     In  the  second 
amendment.       ^^^^^    j^    averrcd    itsclf    as    a    corporation. 
This  latter  averment,  however,  was  corrected  by  an  amend- 
ment filed  before  the  trial  of  the  case.     It  is  the  conten- 
tion of  the  defendant  that  the  original   averment  of  the 
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second  count  of  the  petition  was  conclusive  as  to  the 
identity  of  the  owner  of  that  cause  of  action,  and  that  it 
was  not  the  same  person  as  the  partnership  described  in 
the  first  count  of  the  petition,  and  that  the  apparent  di- 
versity of  parties  plaintiff  could  not  be  cured  by  the 
amendment  filed.  There  is  no  merit  in  this  contention. 
So  far  as  appears  here,  the  original  allegation  was  a 
mere  inadvertence  of  the  pleader,  and  was  corrected  as 
soon  as  discovered.  The  motion  in  arrest  was  properly 
overruled. 

The  judgment  below  is  affirmed. 


In  re  Will  of  Mary  Downs,  Deceased,  J.  L.  Downs  et 
AL.,  Proponents,  Appellants,  v.  Mes.  Kate  Bubgess 
and  W.  S.  Downs,  Contestants. 

Will  contest:  appeal  :  service  of  notice  on  co-parties.    Co-parties  not 

1  joining  in  an  appeal  must  be  served  with  notice  thereof,  unless 
it  is  made  to  appear  that  such  parties  can  not  be  prejudicially 
affected  by  a  reversal;  so  that  an  appeal  from  a  judgment  setting 
aside  a  will  taken  by  part  of  defendants  will  be  dismissed  for 
failure  to  serve  with  notice  those  not  appealing,  where  it  appears 
that  those  not  served  would  take  more  as  heirs  than  they  would 
under  the  will;  and  the  court  will  not  speculate  as  to  the  possi- 
bilities by  which  it  might  be  to  the  interest  of  such  co-parties  to 
sustain  the  will. 

Same.    Notation  on  the  appearance  docket  by  the  clerk  of  the  return 

2  of  service  of  an  original  notice  showing  who  of  the  parties  have 
been  served,  and  the  manner  and  time  of  service,  is  not  necessary 
to  charge  an  appealing  party  with  notice  as  to  what  parties  are 
entitled  to  notice  of  appeal. 

Appeal   from   Washington  District   Court. — ^HoN.    K.    E. 
WiLcocKsoN,   Judge. 

Wednesday,  Febettaey  17,  1909. 

In   a   proceeding   for   probate   of   will,    contested    on 
grounds  of  undue  influence  and  want  of  mental  capacity, 
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there  was  a  verdict  for  contestants,  with  a  special  finding 
in  their  favor  on  each  ground.  From  judgment  on  such 
verdict  the  proponents  appeal — ^Appeal  dismissed. 

John  F.  Lacey,  Wilson  &  Wilson,  Edmund  D,  Morri- 
son and  C.  J.   WUson,  for  appellants. 

Seerley  &  Clark  and  Eicher  &  Livingston,  for  appel- 
lees. 

McClain,  J. — ^Appellee's  motion  to  dismiss  the  ap- 
peal, submitted  with  the  case,  is  based  on  the  ground 
that  the  notice  of  appeal  was  not  served  on  two  parties 
to  the  proceeding  who  were  coparties  with  appellants.  As 
to  this  matter  the  facts  appearing  in  the  record  are  as 
follows:  In  February,  1907,  an  instrument  purporting 
to  be  the  last  will  of  Mary  Downs,  deceased,  and  appear- 
ing to  have  been  duly  executed,  was  filed  with  the  clerk 
of  the  district  court  of  Washington  County  for  probate. 
Mrs.  Kate  Burgess  and  W.  S.  Downs,  heirs  of  testatrix, 
each  filed  objections  to  the  probate  of  the  will,  and  on 
December  24,  1908,  service  of  the  notice  of  their  contest, 
addressed  to  J.  L.  Downs,  Mamie  Downs,  Pauline  Downs, 
Josephine  Downs,  Linnie  D.  Savage,  and  Grace  O.  Salis- 
bury, beneficiaries  under  the  will,  was  accepted  by  Mrs. 
Linnie  D.  Savage  and  Mrs.  Grace  O.  Salisbury.  So  far 
as  appears  this  was  the  first  and  only  notice  relating  to 
the  proposed  probate  of  the  will,  although  it  is  to  be 
presumed  that  there  was  general  notice  thereof  by  publi- 
cation as  provided  in  Code,  section  3284.  J.  L.  Downs 
appeared  by  attorneys,  and  Pauline  Downs  and  Josephine 
Downs  by  guardian  ad  litem,  to  sustain  the  will  as  against 
the  objections  made;  but  Mrs.  Savage  and  Mrs.  Salisbury 
who,  with  J.  L.  Downs,  were  heirs  as  well  as  legatees, 
made  no  appearance  and  took  no  part  in  the  proceedings. 
It  is  plain  that  J.  L.  Downs,  Pauline  Downs,  Josephine 
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Downs,  Linnie  D.  Savage,  and  Grace  O.  Salisbury  (no 
service  on  or  appearance  by  Mamie  Downs  being  shown) 
were  coparties  in  the  proceeding.  Each  was  a  legatee, 
and  they  therefore  had  apparently  a  common  interest  in 
sustaining  the  will.  The  judgment  deprived  each  of  any 
interest  in  the  estate  under  the  provisions  of  the  will. 

By  Code,  section  4111,  it  is  provided  that  "A  part 
of  several  co-parties  may  appeal;  but  in  such  case  they 
must  serve  notice  of  the  appeal  upon  those  not  joining 
therein,  and  file  proof  thereof  with  the  clerk 
Will  CONTEST-  ^^  ^^  Supreme  Court"  The  notice  of  ap- 
vl^f^jicc  V^^y  signed  by  the  attorneys  for  J.  L. 
on  coparties.  D^y^^  ^ud  the  guardian  ad  litem  of  Pauline 
Downs  and  Josephine  Downs,  was  addressed 
to  the  two  contestants  and  their  attorneys  and  the  clerk 
of  the  district  court,  but  no  notice  was  addressed  to  nor 
served  upon  Mrs.  Savage  or  Mrs.  Salisbury,  and  the  con- 
testants, appellees,  have  moved  in  this  court  to  have  the 
appeal  dismissed  for  want  of  service  upon  the  parties  last 
named.  While  the  failure  to  serve  coparties  does  not  pre- 
vent this  court  from  acquiring  jurisdiction  if  there  is  a 
notice  of  appeal  which  is  sufiicient  as  to  adverse  parties, 
nevertheless  the  court  will,  on  proper  objection  being  made, 
refuse  to  entertain  the  appeal  if  the  coparties  not  served 
might  be  prejudicially  affected  by  a  reversal  of  the  judg- 
ment from  which  the  appeal  is  taken.  Lippold  v.  Lip- 
pold,  112  Iowa,  134;  Clayton  v.  Sievertsen,  115  Iowa, 
687.  In  the  case  of  Dillavou  v.  Dillavou,  130  Iowa,  405, 
this  court  refused,  in  a  proceeding  for  the  construction  of 
a  will,  to  entertain  an  appeal  taken  by  a  part  of  the 
defendants  without  service  of  notice  on  a  codefendant 
not  joining  in  the  appeal,  although  he  was  served  with 
original  notice  by  publication  only  and  had  entered  no 
appearance;  the  judgment  appealed  from  being  such  that 
his  interest  under  the  will  would  be  diminished  in  amount 
and  value  by  the  success  of  the  appellants. 
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Several  reasons  are  assigned  by  appellant  to  show  that 
the  interest  of  Mrs.  Savage  and  Mrs.  Salisbury  could 
not  be  affected  prejudically  by  a  reversal  of  the  judgment 
in  this  case:  First,  it  is  said  that  the  judgment  deprives 
them  of  their  legacies,  and  therefore  they  would  be  bene- 
fited by  a  reversal.  It  must  be  remembered,  however,  that 
they  are  heirs  entitled  each  to  a  one-ninth  interest  in  the 
estate,  and  counsel  for  appellee  concede  that  under  the 
showing  in  the  record  such  a  share  exceeds  in  value  the 
legacy  of  each,  and,  as  the  will  disposed  of  all  the  proper- 
ty of  testatrix,  the  sustaining  of  the  will  means  a  loss  of 
any  interest  as  heir.  But  it  is  said  that  their  shares  as 
heirs  would  be  lost  to  them  by  the  probating  of  a  prior 
will  to  which  some  reference  is  made  in  the  record,  by  its 
terms  disposing  of  all  of  testatrix's  property  without  any 
provision  for  these  heirs.  We  can  not  presume,  however, 
that  there  was  a  prior  will  which  would  be  admitted  to 
probate  with  this  effect.  The  evidence  as  to  the  prior 
will  tends  to  show  that  it  was  destroyed  by  accident  or 
design,  and  it  does  not  appear  that  its  due  execution  can 
be  established  or  its  contents  proven  with  sufficient  cer- 
tainty to  justify  its  probate.  Finally,  it  is  said  that, 
after  the  execution  of  the  vsnill  now  under  consideration, 
testatrix  conveyed  to  each  of  these  two  heirs  by  trust  deed 
property  of  the  value  of  $1,500,  which  will  not  be  realized 
to  them  if  this  judgment  stands,  for  the  trust  deeds  may 
be  set  aside  on  the  ground  of  mental  incapacity  of  the 
grantor;  the  contention  being  that  the  same  evidence  which 
has  been  held  sufficient  to  defeat  this  will  would,  in  an 
action  to  set  aside  the  trust  deeds,  be  sufficient  to  show 
that  testatrix  remained  of  unsound  mind  until  her  death. 
But  we  can  not  speculate  as  to'  possibilities.  The  control- 
ling fact  is  that,  although  Mrs.  Savage  and  Mrs.  Salis- 
bury have  not  joined  in  the  contest,  they  are,  on  the  face 
of  the  record,  interested  with  their  coheirs,  the  contes- 
tants, in  having  the  judgment  refusing  probate  sustained, 
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for,  so  far,  as  has  been  in  any  way  determined,  they  will 
thus  be  entitled  to  an  interest  in  the  estate  as  heirs  of 
greater  value  and  in  a  different  right  than  that  which  they 
would  take  under  the  will  if  the  judgment  were  reversed 
and  on  a  new  trial  a  probate  thereof  should  be  awarded. 
The   statutory   rule   is   that   coparties   not  joining   in   an 
appeal  must  be  served  with  notice  thereof,  and  the  excep- 
tion has  no  application  unless  it  is  made  to  appear  that 
the  interest  of  such  coparty  can  not  be  prejudicially  af- 
fected by  the  success  of  the  appeal     This  is  substantially 
the  language  of  the  cases  which  have  already  been  cited. 
Our  attention  is  called,  however,  to  a  statutory  pro- 
vision requiring  that,  when  an  original  notice  shall  be  re- 
turned to  the  office  of  the  clerk  of  the  district  court,  he 
shall    enter    in    his    appearance    docket    "so 
much  of  the  return  thereon  as  to  show  who 
of  the  parties  have  been  served  therewith,  and  the  manner 
and  time  of  service.'*     See  Code,  section  290.     Although 
this  section  is  in  a  chapter  of  the  Code  having  no  special 
reference  to  probate  proceedings,  we  may  concede  for  pres- 
ent  purposes    that    it    applies    to    such    a    notice    as    was 
served  upon  Mrs.  Savage  and  Mrs.  Salisbury,  and  it  ap- 
pears that  the  only  entry  with   reference  thereto   in  the 
docket  was   of  the   filing   of   such   notice   on   January   8, 
1908,  without  setting  forth  any  portion  of  the  return  or 
acceptance  of  service.     But  the  filing  with  the  clerk  of  the 
notice    showing   acceptance    of   service    made    such    notice 
and  acceptance  a  part  of  the  record  in  the  case.     No  other 
method  of  procedure  to  make  such  notice   and  service  a 
part  of  the  record   is  pointed  out,   and  by  Code,   section 
4123,   notices  thus   filed  with   the  clerk   are  to  be  trans- 
mitted to  the  Supreme  Court  when  required  as  a  part  of 
the  record  of  the  case  on  appeal.     This  court  has  never 
held  or  even  suggested,  so  far  as  we  can  discover,  that  the 
entry  contemplated  by  Code,   section   290,   above  referred 
to,  was  necessary  to  charge  an  appealing  party  with  notice 
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as  to  who  are  the  parties  to  the  case  entitled  to  notice  on 
his  appeal.  He  is  bound  to  know  what  the  records  show  as 
to  notice,  service,  acceptance  and  like  matters.  ^ 

The  motion  to  dismiss  the  appeal  must  be  sustained. 
Other  motions  by  appellee,  also  submitted  with  the  case, 
are  overruled. 

The  appeal  is  dismissed. 


W.  J.  Hughes,  Appellee,  v.  The  Chicago,  Burlington 
AND  QuiNCY  Railway  Company  et  al..  Appellants. 

Real  property:  flooding  same:  permanent  and  temporary  injury. 

1  Although  a  railway  bridge  and  embankment  may  be  of  a  perma- 
nent character,  the  injury  caused  thereby  from  damming  the 
water  and  flooding  adjacent  land  is  not  necessarily  of  a  per- 
manent character,  but  may  be  temporary  or  intermittent. 

Same.     Where  the  structure  was  not  upon  plaintiff's  land  but  over 

2  a  stream  passing  through  the  same,  he  was  in  no  manner  re- 
quired to  take  notice  of  the  method  of  its  construction;  nor 
could  he  anticipate  injury  by  reason  of  its  insufficient  capacity, 
but  his  damage  occurred  whenever  it  obstructed  the  flow  of 
the  stream  causing  it  to  overflow  his  land,  and  was  not  per- 
manent but  temporary  or  continuing;  and  he  might  elect  to  so 
treat  it,  and  the  recovery  of  damages  for  one  or  more  invasions 
was  not  a  bar  to  an  action  for  subsequent  similar  injuries. 

Same:    instruction.     Where    there    was    evidence    to    support    the 

3  jury's  finding  that  plaintiff's  injury  was  due  to  the  obstruction 
of  the  stream  by  defendant's  bridge  and  embankment,  there  was 
no  occasion  to  instruct  the  jury  concerning  the  measure  of 
plaintiff's  recovery  in  case  it  should  be  found  that  the  injury 
was  caused  in  whole  or  in  part  by  another  insufficient  waterway 
or  obstruction. 

Appeal  from  Lucas  District  Court, — Hon.  D.  M.  Ander- 
son,  Judge. 

Wednesday,  February  17,   1909. 

Action  at  law  to  recover  damages.  Judgmen|  for 
plaintiff,  and  defendants  appeal.  The  material  facts  are 
stated  in  the  opinion. — Affirmed. 

Vol.  141  Ia.— 18 
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Stuart  &  Stuart,  for  appellants. 
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Mitchell  &  Hunter  and  John  T.  Clarksoh,  for  ap- 
pellee. 

Weaver,  J. — The  plaintiff  owns  a  farm  of  one  hun- 
dred and  sixty-five  acres  in  Lucas  County.  A  stream  of 
water  known  as  "Whitebreast  creek,"  flowing  from  the 
southwest  in  a  somewhat  northeasterly  direction,  lies  to 
the  southward,  and  a  considerable  portion  of  the  farm 
is  bottom  land  adjacent  to  this  water  course.  The  railroad 
company's  right  of  way  follows  substantially  an  east  and 
west  course  along  the  valley  or  bottom  lands,  crossing  the 
bends  of  the  stream  at  more  or  less  frequent  intervals. 
The  relative  situation  of  the  plaintiff's  farm  to  this 
stream  and  to  the  right  of  way  is  indicated  by  the  rough 
outline  plat  herein  included: 

MAPS. — Both  parties  used  and  introduced  maps  on  the  trial 
substantially  the  same  as  the  following,  which  were  shown  to  be  ap- 
proximately correct: 


HUGHES  (vl 
MOUSE    »^ 
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At  a  crossing  of  the  creek  to  the  southwest  of  plain- 
tiffs land  the  company  has  constructed  what  is  known  in 
the  record  as  the  "West  bridge,"  and  again  at  a  point 
slightly  to  the  southeast  of  said  premises  what  is  known 
as  the  "East  bridge."  Between  these  bridges,  for  much 
of  the  distance,  at  least,  the  railway  track  is  laid  on  a 
high  and  solid  embankment,  in  which  there  is  an  opening 
for  the  public  road,  and  another  to  allow  the  drainage  from 
the  south  to  pass  under  the  track  into  a  ditch  running 
from  the  point  marked  "A"  on  the  plat  eastward  to  "B." 
As  a  cause  of  action  the  plaintiff  alleges  that  defendant's 
east  bridge,  ~  is  negligently  constructed  and  maintained, 
in  that  the  opening  for  the  passage  of  water  thereunder  is 
smaller  and  of  less  capacity  than  is  afforded  by  the 
west  bridge,  with  the  result  that  in  times  of  floods  and 
freshets  the  waters  passing  under  the  west  bridge,  aug- 
mented by  the  additional  drainage  entering  the  stream  be- 
tween the  bridges,  is  dammed  or  held  back  an  unreason- 
able and  iinnecessary  length  of  time.  He  further  alleges 
that  by  reason  of  such  negligence  his  lands  were  flooded 
during  the  years  1904,  1905  and  1906,  destroying  his 
crops  and  injuring  said  lands  for  which  he  demands  com- 
pensation in  damages.  The  original  petition  was  drawn 
on  the  theory  that  the  alleged  injury  to  plaintiff's  lands 
was  of  a  permanent  .character,  but  by  amendment  the 
injury  was  alleged  to  be  of  a  continuing  or  recurrent  char- 
acter and  damages  were  asked   accordingly. 

The  defendant  denies  the  alleged  negligence,  and 
avers  that  said  bridges  were  reconstructed  about  the "  year 
1900,  with  an  enlarged  waterway  under  the  same,  using 
all  reasonable  care  and  skill  to  avoid  obstructing  the  nat- 
ural and  proper  flow  of  the  stream,  and  that  as  so  con- 
structed said  bridges  and  each  of  them  do  afford  ample 
passageway  for  the  prompt  escape  of  all  the  waters  flow- 
ing therein.  The  answer  further  alleges  that  the  damage, 
if  any,  which  plaintiff  has  sustained  is  chargeable  to  the 


Digiti 


ized  by  Google 


276  Hughes  v.  Railway  Co.  [141  Iowa 

insufficient  waterway  afforded  by  the  county  bridge  which 
spans  the  same  stream  between  the  two  railway  bridges. 
It  further  alleges  that  said  railway  bridges  were  not  con- 
structed by  itself,  but  by  a  preceding  owner  of  the  railway, 
and  if  insufficient  the  injury  therefrom  was  of  a  perma- 
nent character  for  which  the  party  building  it  then  became 
liable  once  for  all,  and  the  defendant  as  a  purchaser  of  the 
road  is  in  no  manner  liable  therefor.  For  further  answer 
it  is  alleged  that  in  the  year  1904  the  plaintiff  brought 
action  against  the  defendant  making  substantially  the  same 
allegations  of  n^ligence  as  he  now  relies  upon,  and 
demanding  damages  for  injuries  to  his  farm  for  the  years 
1902,  1903  and  1904,  and  that  on  November  28,  1904, 
the  parties  made  a  full  and  final  settlement  by  which  the 
defendant  paid  the  plaintiff  the  sum  of  $400  in  full  satis- 
faction of  all  his  claims  for  damages,  including  those  for 
which  this  suit  is  brought  On  trial  to  a  jury  there  was  a 
verdict  for  plaintiff  for  $750,  and  from  the  judgment  en- 
tered thereon  defendant  has  appealed. 

I.     The  first  and  principal  contention  of  appellants' 

counsel  is  that   if  plaintiff's  charge  of  negligence   in  the 

construction  of  the  railway  or  bridge  be  true  the  injury 

resulting  to  him  therefrom  was  of  a  perma- 

flooding  same:*   ncut   character,    and   having   once    presented 

and  temporary   a  claim  for  damages  which  has  been  satis- 

injury.  ^  ^ 

fied  and  discharged  by  the  settlement  of 
November  28,  1904,  no  further  action  can  be  maintained. 
The  question  thus  presented  is  a  frequently  recurring  one, 
and  the  precedents  thereon  are  not  entirely  harmonious. 
In  this  state,  however,  the  general  features  of  the  rule  are 
fairly  well  settled,  though  owing  to  variations  of  fact  con- 
ditions there  may  often  be  room  for  difference  of  opinion 
as  to  its  proper  application.  So  far  as  the  distinction  be- 
tween original  and  continuing  injuries  is  involved  in 
claims  for  damages  on  account  of  the  negligent  construc- 
tion of  a  railway,  the  case  now  before  us  is  clearly  gov- 
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erned  by  Harvey  v.  B.  B.  Co.,  129  Iowa,  465,  where  that 
subject  was  quite  thoroughly  considered,  and,  as  we  are 
still  satisfied  with  the  conclusions  there  announced,  it  is 
unnecessary  to  here  repeat  the  discussion  of  authorities. 
We  may  say,  however,  that  counsel  for  appellant  makes 
the  mistake  of  assuming  that,  because  the  structure  in 
question,  the  railway  embankment  and  bridges,  may  be 
considered  of  a  permanent  character,  the  injuries  result- 
ing to  the  plaintiff  are  therefore  also  original  and  perma- 
nent. But  this  does  not  follow.  Referring  to  this  very 
question  in  the  Harvey  case,  we  said  that  the  term  "per- 
manent," as  here  used,  'Tias  reference  not  alone  to  die 
character  of  the  structure  or  thing  which  produces  the  al- 
leged injury  but  also  to  the  character  of  the  injury 
produced  by  it  In  other  words,  the  structure  or  thing 
producing  the  injury  may  be  as  permanent  and  endur- 
ing as  the  hand  of  man  can  make  it;  yet  if  the  re- 
sulting injury  be  temporary  or  intermittent,  depending 
on  future  conditions  which  may  or  may  not  arise,  the  dam- 
ages are  continuing,  and  successive  actions  will  lie  for  suc- 
cessive injuries."  The  same  proposition  is  affirmed  in 
Troy  V.  B.  B.  Co.,  3  Foster  (N.  H.)  83  (55  Am.  Dec. 
177);  Bailway  Co.  v.  Biggs,  52  Ark.  240  (12  S.  W.  331, 
G  L.  R.  A.  804)  and  note  to  same  case  in  20  Am.  St. 
Rep.  176. 

It  is  to  be  remembered  that  the  railway  in  this  case 
is  not  constructed  upon  the  land  of  the  plaintiff.  In  con- 
structing it  there  was  no  trespass  upon  his  premises.  He 
was  not  required  to  stand  guard  over  the 
work  nor  take  notice  of  the  plans  or  meth- 
ods adopted  by  the  company  in  performing  it.  He  had 
the  right  to  assume  that  the  company  would  exercise  the 
proper  degree  of  care  to  avoid  obstructing  the  flow  of 
water  to  his  injury.  .  If  the  waterway  provided  by  the 
bridge  was  sufficient  for  ordinary  stages  of  the  stream  as 
the  evidence  indicates  it  was,   he  sustained  no  injury  in 
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fact  or  in  law  until  a  period  of  high  water  arrived  to  test 
its  capacity.  Until  the  delayed  floods  had  set  back  across 
the  intervening  land  and  invaded  his  premises,  he  had  no 
legal  right  to  complain — no  cause  of  action.  Until  then 
there  was  no  certainty  that  he  would  even  suffer  injury 
from  such  cause.  The  invasion  of  his  premises  was  not 
permanent  but  temporary,  and  each  recurring  invasion 
was  a  new  wrong  for  which  a  new  action  would  lie.  If, 
v/hcn  subjected  to  the  test  of  use,  the  bridge  was  foimd 
to  unduly  obstruct  the  flow  of  flood  waters,  to  plaintiff's 
injury,  he  had  the  right  to  assume  that  the  railway  com- 
pany would  remedy  the  defect,  or,  failing  so  to  do,  would 
make  adequate  compensation  for  such  injuries,  if  any,  as 
might  from  time  to  time  result  therefrom  to  him.  What 
would  have  been  plaintiff's  right  in  the  premises  had  the 
structure  complained  of  been  placed  upon  his  own  land 
without  his  authority  or  consent,  or  had  the  railway  em- 
bankn^ent  or  bridge  operated  from  the  first  to  set  the 
water  back  upon  his  land  in  the  form  of  a  permanent  pond 
or  lake,  we  need  not  consider.  As  it  was,  the  railway 
was  outside  the  limits  of  his  farm,  no  injury  followed  till 
the  floods  came,  and  without  some  injury  he  could  not 
rightfully  demand  damages  or  maintain  an  action  therefor. 
Suppose,  without  waiting  until  his  land  had  been  actually 
invaded  and  injured  by  high  water,  he  had  sued  the  rail- 
way company  because  of  anticipated  or  possible  injuries 
from  such  source,  would  counsel  contend  that  the  com- 
pany's demurrer  to  such  demand  might  not  be  sustained  ? 
To  uphold  such  a  cause  of  action  would  be  to  say  that  a 
farm  owner,  whose  negligent  neighbor  erects  an  insuffi- 
cient partition  fence,  need  not  wait  until  his  crops  have 
been  destroyed  by  trespassing  cattle  before  bringing  action 
therefor,  but  may  sue  at  once  because  of  the  loss  which  is 
'  uite  sure  to  come  some  time  in  the  indefinite  future  if 
\]'j'  uefects  in  the  fence  are  not  sooner  remedied.  This 
iixuotration  would  of  course  not  be  applicable  to  the  case 
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at  bar  if,  to  use  the  language  of  Mr.  Freeman  (20  Am. 
St.  Kep.  174),  the  construction  of  the  bridge  in  question 
had  at  once  upon  its  completion '  been  "productive  of  all 
the  damage  which  could  ever  result  from  it,"  for  in  such 
case  the  injurious  act  would  have  spent  its  force,  and 
action  would  at  once  lie  for  original  damages.  It  is  an 
elementary  proposition  that  negligence-  alone  gives  rise  to 
no  right  of  action;  it  is  not  until  injury  results  from  the 
negligent  act  or  omission  that  damages  may  be  recovered. 
It  is  true  that  where  the  cause  of  the  injury  is  permanent, 
and  the  resultant  injury  is  of  an  intermittent  character, 
but  likely  to  occur  from  time  to  time  in  the  future,  the 
party  injured  may  elect  to  treat  the  injury  as  permanent, 
and  recover  all  his  damages  in  a  single  action.  If  he  does 
so  it  is  obvious  that  subsequent  injuries  from  the  same 
cause  wiU  give  him  no  right  to  an  additional  recovery.  If, 
however,  he  elects  to  treat  the  injury  as  of  a  temporary 
or  continuing  character,  and  sues  for  damages  resulting 
to  him  from  one  or  more  specified  invasions  of  his  prop- 
erty, a  recovery  thereunder  is  no  bar  to  an  aotion  for  sub- 
sequent similar  injuries.  Harvey  v.  R.  R,  Co,,  129  Iowa, 
476,  and  cases  there  cited.  We  find  nothing  in  the  facts 
of  the  present  case  to  take  it  out  of  the  rule  to  which 
this  court  has  repeatedly  given  its  adhesion,  as  indicated 
by  the  authorities  cited,  and  we  hold  that  the  court 
did  not  err  in  refusing  to  hold  that  the  injury  of  which 
plaintiff  complains  was  of  a  permanent  character,  or  in 
submitting  the  claim  to  the  jury  as  one  for  continuing 
damages. 

II.  The  conclusion  reached  in  the  preceding  para- 
graph necessarily  disposes  of  the  alleged  settlement  ad- 
versely to  the  claim  asserted  by  appellant.  It  appears 
in  evidence,  without  dispute,  that  the  settlement  referred 
to  was  made  in  November,  1904,  and  by  its  express  terms 
related  solely  to  the  damages  claimed  bv  plaintiff  for  In 
juries  to  lands  during  the  years  1002   and  1903,  and  the 
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voucher  made  out  by  the  railway  company  for  payment 
of  the  sum  so  agreed  upon  states  it  to  be  for  damages  "for 
the  years  1902  and  1903.''  Indeed,  we  do  not  under- 
stand counsel  to  claim  anything  on  account  of  this  settle- 
ment, if  this  theory  of  the  permanent  character  of  the 
damages  suflfered  by  the  plaintiff  is  not  sustained  by  us, 
and  upon  that  pointr  we  uphold  the  position  taken  by  the 
trial  court. 

III.  Error  is  assigned  upon  the  alleged  failure  of 
the  trial  court  to  properly  instruct  the  jury  concerning 
the  measure  of  plaintiff's  recovery  in  case  it  should  be 
3.  Samb:  found  that  the  injury  was  caused  in  whole 

instruction.  ^^  j^^  ^^^  ^^  ^^^  allied  inadequate  water- 
way afforded  by  the  county  bridge,  or  by  hedge-rows 
or  driftwood  or  other  causes  than  the  negligence  of  the 
defendant  On  this  point  it  is  sufficient  to  say  that  the 
jury  specially  found  and  returned  that  the  flooding  of 
plaintiff's  land  was  caused  by  the  railway  bridge  and  em- 
bankment, and  not  by  any  of  the  other  suggested  possible 
obstructions.  *  There  was  evidence  on  which  these*  findings 
could  properly  be  based,  and,  in  view  of  such  finding, 
the  jury  had  np  occasion  to  consider  what  might  have 
been  the  measure  of  amount  of  plaintiff's  recovery  under 
a  state  of  facts  which  it  found  did  not  exist. 

Other  questions  argued  are  all  general,  governed  by 
the  conclusion  already  announced.  The  judgment  of  the 
district  court  is  affirmed. 


Eli  Allen>  Appellee,  v.  B.  TJrdangen,  Appellant. 

Exclusion  of  evidence:  prejudice.    Where  the  answer  of  a  witness 
I    on   cross-examination   was  confusing  and   his   redirect  examina- 
tion  did  not  clear  the  confusion,  its   exclusion   as   leading  and 
suggestive  was  not  prejudicial,  especially  as  no  further  attempt 
to  examine  the  witness  on  the  subject  was  made. 
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Same.     Where  defendant  in  a  suit  for  wages  testified  to  a  special 

2  contract  at  a  certain  price  per  day  and  that  he  had  paid  plain- 
tiff at  that  rate  for  all  the  days  he  had  worked,  which  was  ad- 
mitted, there  was  no  prejudice  in  excluding  the  further  in- 
quiry as  to  whether  defendant  had  paid  him  in  full  for  his 
services,  as  the  subject  had   already   been   fully   covered. 

Action   for   services:    Quantum   meruit:    evidence.    In   a    suit    on 

3  quantum  meruit  for  services  a  witness  may  testify  to  the  rea- 
sonable value  of  the  services  he  saw  plaintiff  perform,  and  to 
the  going  wage  at  the  time  and  place  for  similar  labor. 

Same.     Evidence  reviewed  and  held  to  sustain  a  verdict  for  plain- 

4  tiff  in  a  suit  for  the  reasonable  value  for  services,  as  against  the 
contention  of  defendant  that  the  work  was  performed  under 
an  express  agreement  as  to  per  diem. 

Appeal  from  Poweshiek  District   Court. — Hon.   K.   E. 
WtLCooKsoN,  Judge. 

Wednesday,  February   17,   1909. 

This  is  an  action  on  qaantum  meruit  for  balance  due 
for  the  value  of  services  rendered  by  plaintiff  to  defendant. 
The  defendant  admits  the  rendition  of  services,  but  avers 
that  the  same  were  rendered  in  pursuance  of  an  express 
agreement  that  they  should  be  paid  for  at  the  rate  of  $1 
per  day,  and  that  the  amount  so  agreed  upon  was  so  paid 
in  full  by  the  defendant  to  the  plaintiff  from  time  to  time 
as  the  services  were  rendered.  There  was  a  trial  before 
a  jury.  Verdict  and  judgment  for  the  plaintiff.  De- 
fendant  appeals. — Affirmed, 

J,  H.  Patton,  for  appellant. 

Boyd  &  Bray,  for  appellee. 

Evans,  C.  J. — In  April,  1906,  the  plaintiff  entered 
into  the  employment  of  the  defendant  for  the  performance 
of  common  labor,  of  a  miscellaneous  character.  Shortly 
prior  to  this  time  the  plaintiff  had  been   in   the  employ- 
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ment  of  the  defendant  at  an  agreed  wage  of  $1  per  day. 
It  is  claimed  by  the  plaintiff  that  at  the  time  of  the  latter 
employment  the  defendant  said  to  him  that  he  would 
pay  him  as  good  w^ages  as  he  could  get  anywhere,  and  that 
there  was  nothing  else  said  on  the  subject  of  wages.  The 
defendant  contends  that  the  plaintiff  came  to  him  to  seek 
work,  and  offered  to  work  for  $1  per  day,  and  that  the 
defendant  accepted  the  offer  and  set  him  to  worL  The 
plaintiff  worked  under  this  employment  w^ith  more  or  less 
regularity  until  about  February  19,  1907.  At  the  end  of 
each  week,  usually,  he  presented  to  the  defendant  a  state- 
liient  of  his  time,  and  received  pay  therefor  from  the  de- 
fendant at  the  rate  of  $1  per  day.  The  defendant  alleged 
an  oral  agreement  for  an  express  wage,  and  denied  that 
the  value  of  plaintiff's  services  was  greater  than  $1  per 
day.  The  case  is  presented  to  us  on  this  appeal  upon 
four  assignments  of  error,  and  we  wall  consider  them  in 
the  order  of  presentation  by  the  appellant 

I.     William   Vogt,   a   witness  for   defendant,   testified 
in  detail  to  a  conversation   had  between  himself  and  the 
plaintiff   while    the   plaintiff   was    in    defendant's   employ- 
ment.     He  testified   that   as  a   part  of  this 
I.  Exclusion         conversation   the   plaintiff   said   to   him   that 

OF  evidence:  .    .  a^  i  ^ 

•  prejudice.  he  was  receiving  as  wages  $1  per  day.  Un 
cross-examination  the  following  occurred: 
"A.  Well,  he  was  saying  that  he  was  working  for  Mr. 
Urdangen.  Q.  Was  that  all  he  said  ?  A.  Why,  yes, 
sir."  Redirect  examination:  ^^Q.  Kow,  Mr.  Vogt,  he 
asked  you  if  that  was  all  that  w^as  said,  that  he  was  work- 
ing for  Mr.  Urdangen.  Do  you  want  to  be  understood 
that  that  was  all  the  conversation  that  was  had,  or  do  you 
want  to  be  understood  that  the  conversation  was  had  as 
you  testified  first?  A.  Yes,  sir.  (Objected  to  as  leading 
and  suggestive,  and  putting  words  in  the  witness'  mouth. 
Sustained.)"  The  appellant  complains  of  this  ruling. 
Whether  right  or  wrong,  he  was  in  no  manner  hurt  by  it. 
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The  question  could  very  properly  have  been  permitted  by 
the  court  under  the  circumstances.  There  was  some  ap- 
parent confusion  as  to  what  the  witness  meant  by  his  an- 
swer on  cross-examination;  but  his  answer  on  the  redirect 
examination'  did  not  clear  the  confusion  to  any  extent. 
The  question  being  in  the  alternative,  an  affirmative  an- 
swer could  not  be  other  than  ambiguous.  Appellant's  coun- 
sel did  not  attempt  to  question  the  witness  further  on  the 
subject.  This  he  could  have  done,  notwithstanding  the  rul- 
ing of  the  court.  Appellant  has  therefore  no  ground  of 
complaint  at  this  point. 

II.  The  defendant  testified  as  a  witness  in  his  own 
behalf.  His  counsel  put  to  him  the  following  question: 
"Q.     Do  you  know  as  a  matter  of  fact  whether  or  not 

you  have  paid  him  in  full  for  all  the  serv- 
ices and  all  the  days  he  worked  for  you  ? 
(Objected  to  as  asking  for  the  conclusion  of  the  witness. 
Sustained.)"  The  refusal  of  the  court  to  permit  this 
question  could  work  no  possible  prejudice  to  the  defendant, 
lie  had  testified  fully  to  the  fact  of  paying  the  plaintiff 
$1  per  day  for  all  the  time  he  had  worked  for  him.  He 
had  also  testified  to  the  alleged  oral  agreement  that  $1 
a  day  was  to  be  the  wage.  The  plaintiff  conceded  that  he 
had  received  $1  per  day.  The  defendant  did  not  claim 
to  have  paid  him  any  more.  There  was  therefore  nothing 
left  to  be  covered  by  the  question  under  consideration, 
and  the  court  properly  excluded  it. 

III.  August  Schrader  was  a  witness  for  the  defend- 
ant. He  had  worked  for  the  defendant  as  a  co-employee 
of  the  plaintiff  for  a  number  of  days,  and  testified  specifi- 

AcTioN  poE  cally  as  to  the  kind  of  work  done  by  each. 
^nh^'mer-  ^^  ^^^  ^^^^  described  the  physical  condi- 
uir  evidence.    ^;^^    ^f   ^j^^   plaintiff,    as   he   saw    it.      The 

following  questions  put  to  this  witness  by  defendant's  coun- 
sel were  ruled  out  by  the  court  upon  objection  of  plain- 
I'flF:      "Q.    From   your   observation   of   his   labor   for  Mr. 
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Urdangen  do  you  know  what  the  labor  you  saw  him  per- 
forming was  reasonably  worth  ?  Q.  Do  you  know  what 
the  going  wage  in  Grinnell  for  common  labor  was  say  from 
April,  1906,  until  February,  1907?  Q.  During  that 
time,  did  Mr.  Allen  perform  the  labor  of  an '  able-bodied 
man?  Q.  At  that  time  was  Mr.  Allen  able  to  do  such 
work  as  carrying  up  the  sheeting  and  things  of  that  kind  V^ 
The  first  and  second  of  the  foregoing  questions  were  en- 
tirely proper,  and  could  have  been  permitted.  It  should 
be  said,  however,  that  the  witness  had  previously  answered 
similar  questions  in  the  negative.  He  afterwards  an- 
swered similar  questions  in  the  affirmative,  and  was  per- 
mitted to  testify  that  plaintitfs  labor  was  reasonably  worth 
$1  per  day.  The  ruling,  therefore,  worked  no  prejudice 
to  the  defendant.  The  objections  to  the  third  and  fourth 
questions  were  properly  sustained.  If  they  had  been 
answered  by  the  witness  in  the  negative,  they  would  have 
added  nothing  to  the  witness'  previous  testimony  except 
his  mere  conclusion. 

IV.     The  fourth  point  urged  by  the  appellant  is  that 
the  verdict  is  contrary  to  the  evidence,  and  to  this  point 
appellant's  counsel  devotes  his  principal  argument.      This 
question  has  given  us  no  little  trouble.     The 
**    ^    *  contention   of   the    defendant   as  •  to   an    oral 

agreement  for  an  express  wage  of  $1  is  very  strongly  cor- 
roborated by  many  undisputed  facts  of  the  case,  and  by 
much  of  the  testimony  of  the  plaintiff  himself.  That  the 
plaintiff  presented  to  the  defendant  at  the  end  of  each 
week  (with  one  or  two  exceptions,  in  the  absence  of  the 
defendant)  a  statement  of  his  time  and  received  pay  there- 
for at  $1  per  day  is  undisputed.  That  plaintiff's  last  serv- 
ices consisted  of  three  days  in  the  month  of  February,  for 
which  he  presented  his  statement  about  a  week  later  and 
received  of  the  defendant  $3,  without  objection  on  his 
part,  is  conceded.  The  plaintiff  was  sixty-eight  years  of 
age,  and  more  or  less  crippled,  and  walked  with  a  cane. 
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He  was  always  able,  however,  to  lay  aside  his  cane  to  do 
his  work.  That  he  could  not  do  very  heavy  work  was 
practically  conceded  by  him.  On  the  other  hand,  it  was 
conceded  by  the  defendant  that  he  was  a  very  efficient 
and  reliable  workman  to  the  extent  of  his  physical  ability. 
The  earning  power  of  the  plaintiff  was  a  proper  circum- 
stance to  be  considered  on  the  question  whether  he  did 
really  agree  to  work  for  $1  a  day;  it  being  shown  by 
many  witnesses  that  the  reasonable  wage  of  an  average 
man  was  $2  per  day.  The  fact  that  the  plaintiff  presented 
to  the  defendant  a  statement  of  his  time  weekly  and  re- 
ceived from  him  payment  at  the  rate  of  $1  per  day  is 
quite  inconsistent  with  plaintiff's  present  position,  if  un- 
explained. The  explanation  offered  by  plaintiff  is  that 
at  or  about  the  time  defendant  commenced  to  make  pay- 
ment at  that  rate  he  said  he  would  make  everything  right 
with  him  later.  While  such  an  explanation  is  easily 
made,  it  is  not  wholly  unreasonable.  The  work  to  be 
done  by  the  plaintiff  was  varied  in  character.  Some  of  it 
was  slight  and  some  of  it  was  quite  difficult  and  laborious. 
Undoubtedly  the  real  value  of  such  service  could  be  de- 
termined after  it  was  performed,  better  than  before  if  the 
parties  were  willing  to  leave  the  question  open.  To  our 
minds  the  weight  of  evidence  is  with  the  defendant,  but  we 
can  not  say  that  it  so  preponderates  as  to  justify  us  in 
overruling  the  verdict  of  the  jury  and  the  action  of  the 
trial  court  in  approving  same.  No  exception  is  taken  to 
the  instructions  of  the  trial  court.  On  the  whole  record 
we  see  no  ground  on  which  we  can  properly  interfere. 
Judgment  below  is  therefore  affirmed. 
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Rhoda    McDowell,    Appellee,    v.    P.    A.    McDowell, 

Appellant. 

Descent  and  distribution  of  estates:  rights  of  heirs:  estoppel. 
As  a.  general  rule  property  rights  created  by  estoppel  are  supe- 
rior to  the  statute  of  frauds  and  the  statutory  provisions  with 
reference  to  wills  and  conveyances  of  real  and  personal  prop- 
erty; so  that  where  a  decedent  having  no  issue  called  his  wife 
and  mother  to  his  bedside  just  prior  to  his  death  and  stated 
to  them  that  he  desired  his  wife  to  have  all  his  property,  to 
which  the  mother  consented,  and  he  therefore  made  no  will 
or  formal  transfer  of  the  property,  the  mother  was  estopped 
to  claim  any  interest  in  the  property  under  the  statutes  of 
descent. 

Appeal   from   Lucas    District    Court. — Hon.    Feank    W. 
Eichelbergeb,    Judge. 

Wednesday,  Febbuaey  17,   1909. 

This  is  an  action  to  establish  and  quiet  title  to  cer- 
tain real  and  personal  property  of  which  G.  J.  McDowell, 
the  husband  of  the  plaintiff,  died  seised.  Defendant  de- 
nied plaintiff's  title,  and  in  a  counterclaim  asked  that  her 
title  •  to  an  undivided  one-half  of  the  property  be  estab- 
lished. The  trial  court  granted  plaintiff  the  relief  prayed, 
and  defendant  appeals. — Affirmed. 

W.  W.  Bulman,  for  appellant 

Hickman  &  Wells,  J.  A.  Penich,  and  Stuart,  Stuart 
&  Stuart,  for  appellee. 

Deemeb,  J. — ^Plaintiff  is  the  widow,  and  defendant 
the  mother,  of  G.   J.   McDowell,  who  died  intestate  and 
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without  issue  December  20,  1906,  seised  and  possessed  of 
the  real  and  personal  estate  in  controversy.  For  appellee 
it  is  contended  that  while  deceased  was  lying  on  his  death- 
bed, and  fully  comprehended  that  dissolution  was  near, 
plaintiff  and  defendant  came  to  the  bedside,  and  that  he 
then,  which  was  within  a  few  hours  of  his  death,  stated 
in  the  presence  of  both  of  them  that  he  desired  his 
wife,  plaintiff  herein,  to  have  all  his  property  and  to 
keep  it,  which  she  said  she  would-  do,  and  that  he 
then  turned  to  defendant,  his  mother,  and  asked  her 
if  that  was  all  right,  to  which  she  responded:  "Yes, 
Jack,  it  is.  I  don't  want  a  cent  you  have  got.  You  and 
Khoda  have  worked  hard  for  what  you  have  got,  and  I 
don't  want  it  She  can  have  it."  With  this  he  expressed 
'satisfaction,  and  it  is  claimed  that  in  consequence  he 
made  no  will  or  other  conveyance  to  plaintiff.  These  facts, 
somewhat  elaborated  in  the  testimony,  are  relied  upon  as 
being  sufficient  foundation  for  plaintiff's  claim  to  the 
entire  property  left  by  her  husband.  The  trial  court  foimd 
that  defendant  was  estopped  from  claiming  any  interest 
in  or  to  the  property  left  by  the  deceased,  and  quieted 
the  title  thereto  in  plaintiff,  and  it  is  from  this  decree  that 
the  appeal  is  taken. 

Defendant  argues  the  case  as  if  plaintiff  were  relying 
upon  an  oral  will  made  by  deceased  during  his  lifetime, 
but  that  is  not  her  position.  She  is  claiming  the  prop- 
erty as  the  widow  of  the  deceased  and  pleads  as  against 
defendant,  the  mother  of  the  deceased,  an  estoppel,  based 
upon  her  statements  and  conduct  just  prior  to  the  demise 
of  G.  J.  McDowell.  While  there  is  a  conflict  in  the 
testimony  regarding  a  conversation  which  took  place 
between  the  deceased,  his  mother,  and  his  wife  just 
prior  to  his  decease,  we  think  the  preponderance  thereof 
shows  that  deceased  intended  that  his  wife  should  have 
all  of  his  property;  that  when  he  realized  death  was 
at  hand,  and  within  three  or  four  hours  of  the  time  it 
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occurred,  he  stated  to  his  wife  and  his  mother  that  it 
was  his  desire  that  his  wife  should  have  it  all,  and  at  the 
same  time  asked  his  mother  if  this  was  satisfactory  to 
her,  to  which  she  responded  in  language  substantially  as 
indicated  above;  all  parties  having  agreed  that  nothing 
further  was  done  by  deceased  in  the  way  of  making  a 
will  or  deed,  and  that  shortly  thereafter  he  died  in  the  be- 
lief that  his  wife  would  take  all  his  estate.  Following 
our  usual  custom,  we  do  not  set  out  the  testimony  upon 
which  we  base  these  conclusions,  as  to  do  so  would  serve 
no  useful  purpose.  The  fact  question  being  settled,  the 
only  remaining  one  is  of  law,  and  that  is,  will  these  facts 
constitute  such  an  estoppel  upon  defendant  as  will  deprive 
her  of  her  right  to  take  under  the  law  as  mother  of  the 
deceased,  who  left  no  children  surviving? 

The  better  procedure,  of  course,*  to  have  been  pursued 
by  the  deceased  was  to  have  made  a  deed  and  bill  of  sale 
of  his  property,  running  directly  to  his  wife,  or,  better 
still,  he  could  easily  have  made  a  wilL  But  he  did 
neither,  and  the  ultimate  question  here  is,  may  an  heir  or 
successor  in  interest  to  a  decedent's  property  so  conduct 
himself  as  that  he  will  be  barred  from  claiming  any  inter- 
est therein?  Unless  our  statutes  of  descent  are  to  be  re- 
garded as  absolute  and  as  inflexible  as  the  laws  of  the 
Medes  and  Persians,  the  facts  recited  should  estop  the 
defendant  from  claiming  any  interest  in  her  son's  estate. 
And  the  ultimate  question  in  the  case  is,  may  one  be 
estopped  by  declarations  or  conduct  from  claiming  under 
the  statutes  of  descent?  The  general  rule  announced  by 
the  decisions  is  that  a  property  right,  created  in  favor  of 
one  by  an  estoppel,  is  superior  to  the  statute  of  frauds  and 
the  statutory  provisions  with  reference  to  the  execution  of 
wills  and  conveyances  of  real  estate  and  personal  property. 
Cooley  on  Torts  (2d  Ed.)  latter  part  section  569.  As 
supporting  this  rule,  see  Dowd  v.  Tucker,  41  Conn.  197 ; 
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Judd  V. .  Mosely,  30  Iowa,  423 ;  Burden  v.  Sheridan,  36 
Iowa,   125. 

No  case  to  which  our  attention  has  been  called  is 
exactly  in  point,  although  the  Dowd  case,  supra,  is  like 
it  in  principle.  There  was  a  statement  by  testator  that  he 
wished  and  intended  a  particular  person  to  have  his  prop- 
erty, or  a  part  thereof,  and  a  devisee  under  the  testator's 
will,  who  would  take  if  the  will  were  not  changed,  was 
informed  of  this  desire,  and  consented  that  the  party 
named  should  have  it.  On  the  strength  of  the  promise 
testator  (ifd  not  change  his  will  by  codicil,  as  he  might 
have  done,  and  died  leaving  his  original  will  unchanged. 
The  Connecticut  court  on  this  state  of  facts  held  that  the 
devisee  under  the  will  was  a  trustee  for  the  benefit  of  the 
person  to  whom  the  testator  wished  to  give  the  property, 
and  ordered  the  devisee  to  make  a  conveyance  thereof  to 
the  party  to  whom  the  testator  intended  the  property  to 
go.  This  case  seems  to  announce  the  correct  doctrine.  The 
deceased  was  induced  not  to  make  a  will  or  deed  on  the 
strength  of  defendant's  assurance  that  plaintiff  was  to 
have  all  the  property.  On  the  faith  of  the  agreement  he 
permitted  a  title  to  one-half  of  the  property  to  vest  under 
the  statutes  of  descent  in  his  mother.  After  his  death  the 
mother  asserts  title  absolute  to  one-half  of  the  property 
under  the  statutes  of  descent  Under  such  circumstances 
it  is  not  difficult  to  find  a  trust,  either  expressed  or  im- 
plied, either  in  virtue  of  the  promise,  or  by  reason  of 
the  fact  that  to  allow  defendant  to  disregard  it  would 
constitute  a  fraud  upon  plaintiff,  and  thus  create  a  con- 
structive trust  for  her  benefit  Whether  this  be  worked 
out  by  estoppel,  or  upon  the  theory  of  a  trust,  is  entirely 
inunaterial. 

Appellant's  counsel  do  not  seriously  contend  that  such 
an  arrangement  as  is  claimed  by  plaintiff  may  not  be  en- 
forced in  equity,  but  she  insists  that  no  such  arrangement 
was  made,  and  that  whatever  the  agreement,  it  did  not 

Vol.  I4X  Ia.— 19. 
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contemplate  anything  more  than  that  the  deceased  might 
make  a  deed  or  will  transferring  or  devising  the  property 
to  the  plaintiff,  which  he  never  did.  In  this  connection  it 
must  be  remembered  that  the  conversation  between  the 
parties  occurred  but  a  few  hours — ^less  than  four — ^before 
his  death.  Indeed,  under  the  most  favorable  aspect  of  the 
case,  there  were  not  to  exceed  two  or  three  hours  within 
which  deceased  could  have  made  a  will  or  conveyance. 
True  he  might  have  done  so  during  this  interval  had  he 
thought  it  advisable,  and  the  very  fact  that  he  did  not  do 
so  is  indicative  of  his  reliance  upon  defendant's  assurance 
that  she  would  not  assert  any  claim  to  his  property,  and 
that,  his  (testator's)  wife  should  have  it  all.  This,  as 
we  have  said,  makes  out  a  very  clear  case  of  estoppeL 
The  foundation  of  this  doctrine  is  equity  and  good  con- 
science. And  its  object  is  to^  prevent  the  unconscientious 
and  inequitable  assertion  and  enforcement  of  claims  or 
rights  which  might  have  existed  or  been  enforced  by  other 
rules  of  law  unless  prevented  by  estoppel.  In  practical  ef- 
fect there  is,  from  motives  of  equity  and  fair  dealing,  the 
creation  and  vesting  of  opposing  rights  in  favor  of  the  party 
who  gets  the  benefit  of  the  estoppel.  Horn  v.  Cole,  51 
N.  H.  287  (12  Am.  Rep.  111).  See,  also,  2  Pomero/s 
Equity  Jurisprudence,  1417.  We  are  abundantly  satisfied 
from  a  perusal  of  this  record  that  the  trial  court  correctly 
found  that  defendant  is  estopped  from  claiming  any  title 
to  the  property,  and  that  plaintiff's  title  thereto  should  be 
quieted. 

The  decree  is  therefore  affirmed. 
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J.  N.  Patterson  and  B.  E.  Jones,  Appellants,  v.  City 
OF  Burlington  bt  al. 

Municipal  corporations:  street  improvement:  injunction  by  tax 

1  PAYER.  A  resident  tax  payer  of  a  city,  whose  property  is  un- 
affected by  the  improvement  of  a  street  and  the  building  of 
a  retaining  wall,  can  not  enjoin  the  city  from  making  the  im- 
provement on  the  ground  that  it  is  being  done  in  part  for  the 
benefit  of  a  street  car  company  by  construction  of  the  wall  out- 
side the  street  line,  where  the  same  appears  to  be  reasonable  and 
proper  for  public  use,  and  the  street  car  company  is  contributing 
to  the  expense  so  that  the  cost  to  the  city  will  be  less  than 
otherwise. 

Same:   acquisition   of  additional  land  for   streets:    irrevocable 

2  license.  Where  written  permission  has  been  given  the  city 
by  the  owner  of  ground  adjoining  a  street  to  erect  a  retaining 
wall  thereon  for  the  improvement  of  the  street,  and  the  city 
has  acted  thereon,  it  has  acquired  the  same  right  to  construct 
and  perpetually  maintain  the  wall  as  though  it  had  purchased 
or   condemned   the   ground. 

Appeal  from  Des  Moines  District   Court. — ^Hon.   W.    S. 
WiTHRow,  Judge. 

Wednesday,  February  17,   1909. 

Action  to  restrain  defendant  from  constructing  a 
retaining  wall  along  or  near  the  east  side  of  South  Main 
Street,  in  said  city,  the  complaint  being  that  the  proposed 
wall  departs  from  the  east  side  of  the  street,  and  is  to 
be  constructed  on  land  not  belonging  to  the  city.  After 
the  hearing  upon  the  merits,  the  court  on  defendant's  mo- 
tion dismissed  plaintiffs*  petition,  and  the  plaintiffs  ap* 
peaL — Aifirmed.   ' 

A.  M.  Antrobus,  for  appellants. 
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E.  L.  Hirsch  and  Seerley  &  Clark,  for  appellees. 

McClain,  J. — Plaintiffs  sue  as  residents  and  tax- 
payers of  defendant  city,  but  not  as  owners  of  any  prop- 
erty to  be  taken  or  interfered  with  or  in  any  way  damaged 
by  the  proposed  action  of  the  city  which  they  seek  to  have 
restrained.  As  the  evidence  shows  that  the  proposed  im- 
provement constructed  as  planned  by  the  city  will  cost  less 
than  it  would  cost  to  build  a  retaining  wall  along  the  east 
side  of  the  street  and  fill  the  street  to  grade  against  this 
retaining  wall,  and  that  the  improvement  as  proposed 
will  widen,  instead  of  narrow,  the  street  as  would  a  re- 
taining wall  built  within  the  street  limits,  we  can  not  see 
fliat  plaintiffs  as  taxpayers  have  any  ground  of  complaint 
which  justifies  them  in  seeking  to  interfere  with  the  dis- 
cretion of  the  city  council  in  the  improvement  of  this 
street. 

The  real  grievance  seems  to  be  that  the  city  council 

is  causing  the  retaining  wall  to  be  built  and  the   street 

brought  to  grade  for  the   accommodation  of  a  street  car 

company  desiring  to  put  in  a  loop  near  the 

''  il-»Jl?l^I:««     entrance  to  a  park  in  order  to  better  accom- 

COKPORATIOKS :  *^ 

SI^:*SFJnc*"  i^odate   the   public   resorting  to   such    park; 

payen^  ^^*  ^^^  ^^  appears  that  the  improvement  of  the 
street  itself  is  reasonable  and  proper  for 
the  public  use,  and  that,  by  an  arrangement  with  the 
street  car  company  to  do  the  filling  without  expense  to 
the  city,  the  total  cost  of  the  improvement  will  be  less 
than  it  would  be  if  the  retaining  wall  were  constructed 
along  the  line  of  the  street  and  within  the  street  limits. 
Owing  to  the  configuration  of  the  ground,  the  proposed  re- 
taining wall  so  far  as  it  departs  from  the  line  of  the  street 
is  shorter  than  would  be  necessary  if  it  were  built  on  the 
street  line.  . 

With  reference  to  the  claim  that  the  council  has  no 
right  to  expend  money  in  the  construction  of  a  wall  on 
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property  to  which  the  city  does  not  have  title,  it  is  enough 
to    say    that    the    statute    contemplates    the 
^  1to'of*?ddi-*'    acquisition    by    purchase    or    condemnation 
Snltrl^Ss:       proceedings  of   additional   land   adjoining  a 
iSS^.*^^*        street  upon  which   to   construct  a   retaining 
wall.     See  Code,  section  784;  Talcott  Bros. 
V.  Des  Moines,  134  Iowa,   113.     It  appears  that,  before 
the  council  passed  a  resolution  providing  for  the  proposed 
improvement,    the    abutting   landowner   upon   whose    prop- 
erty the  wall  was  to  be  constructed  in  writing  granted  to 
the  city  permission  to  build  the  retaining  wall  on  his  prop- 
erty  as   proposed,   and   this   permission   was   presented   to 
and  accepted  by  the  council,  so  that  the  city  constructing 
the  wall  will  do  so  under  a  license  from  the  abutting  owner 
which  when   acted  upon   by  the   city  will  be   irrevocable, 
and  will  confer  upon  the  city  the  right  to  maintain  said 
wall  in  perpetuity  as  completely  as  though  the  right  had 
been  secured  by  condemnation,  proceedings. 

We  are  unable  to  discover  any  equitable  grounds  on 
which  the  plaintiffs  are  entitled  to  have  the  city  enjoined 
from  making  the  proposed  improvement,  and  the  decree  of 
the  lower  court  is  affirmed. 


J.  L.  Jones  et  al.,  Trustees  of  Yellow  Spring  Township, 
Des  Moines  County,  Iowa,  Appellants,  v.  John  W. 
Thie,  Appellee. 

Highways:  hedge  fences:  trimming:  action  to  enforce  same: 
I  PLEADING  AND  PROOF.  The  Statute  requiring  the  trimming  of 
hedge  fences  along  public  highways  directs  the  road  supervisor 
to  see  that  it  is  enforced,  except  where  the  one  district  system 
for  the  township  has  been  adopted  and  then  the  duty  devolves 
upon  the  trustees;  but  where  the  trustees  may  maintain  an 
action  to  compel  the  trimming  of  a  hedge  by  the  landowner, 
which  is  not  conceded,  they  must  allege  and  prove  the  adoption 
of  the  one  district  system. 
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Same:  nuisance:  evidence.  G>nceding  that  township  trustees  in 
2  their  official  capacity  may  maintain  an  action  to  require  the 
trimming  of  highway  hedges,  on  the  ground  that  they  are  a 
public  nuisance,  the  evidence  on  that  question  in  the  instant 
case  is  sufficient  to  support  an  adverse  finding,  and  the  judg- 
ment will  not  therefore  be  disturbed  on  appeal. 


Appeal  from  Des  Moines  District  Cov/rt. — ^Hon.  James  D. 
Smyth,    Judge. 

Wednesday,  Febbuaby  17,  1909. 

This  is  a  suit  in  equity  by  the  plaintiffs  as  trustees 
of  Yellow  Spring  township,  Des  Moines  County,  Iowa. 
The  relief  prayed  for  is  a  mandatory  injunction.  Decree 
for   defendant.      Plaintiffs   appeal. — Affirmed, 

Power  &  Power,  for  appellants. 

Seerley  &  Clark,  for  appellee. 

Evans,  C.  J. — The  plaintiffs  are  township  trustees. 
They  purport  to  bring  this  action  in  their  official  capacity. 
The  defendant  is  the  owner  of  a  farm  which  abuts  on  the 
south  line  of  an  east  and  west  highway  in  the  township. 
Near  the  north  line  the  defendant  maintains  an  osage 
orange  hedge,  which  runs  parallel  with  the  highway  at  a 
distance  of  from  five  to  seven  feet  south  of  its  south  line. 
The  purpose  of  this  action  on  the  part  of  the  plaintiffs  is 
to  compel  obedience  on  the  part  of  the  defendant  to  the 
provisions  of  section  1570  of  the  Code  Supplement  of 
1902,  which  is  as  follows:  "Sec.  1570.  Owner  of  osage 
orange  ...  or  any  other  hedge  fence  along  a  public 
road  shall  keep  the  same  trimmed  by  cutting  back  within 
five  feet  of  the  ground  at  least  once  in  two  years  when 
so  ordered  by  the  trustees  of  their  respective  townships 
,     .     .     Upon    a    failure    to    comply    with    the    foregoing 


Digitized  by  LjOOQiC 


Feb.  1909]  Jones  v.  Thie.  295 

provision  the  road  supervisor  shall  immediately  serve  a 
notice  in  writing  upon  the  owner  of  the  hedge  to  trim  the 
same,  and  if  he  fails  to  do  so  for  sixty  days  thereafter, 
said  supervisor  shall  cause  the  same  to  be  done.  .  .  . 
Where  the  one  district  system  is  adopted  ...  it 
shall  be  the  duty  of  the  township  trustees  to  enforce  the 
foregoing  provision."  The  contention  of  the  plaintiffs  is 
that  the  defendant  has  failed  to  trim  his  hedge  as  required 
by  this  statute,  notwithstanding  that  they  served  written 
notice  upon  him  sixty  days  before  the  commencement  of 
this  suit.  The  contention  of  the  defendant  is  that  the 
plaintiffs  are  not  entitled  to  maintain  this  action  in  any 
event.  He  further  contends  that  his  hedge  is  not  a  fence 
within  the  meaning  of  the  statute;  that  it  is  not  sufficient- 
ly dense  for  that  purpose;  that  it  consists  of  stems  which 
are  several  feet  apart  in  most  places;  and  that  it  is  not 
upon  the  line  of  the  highway.  He  especially  urges  that 
there  is  neither  allegation  nor  proof  on  the  part  of  the 
plaintiffs  that  the  "one  district  system"  is  adopted  in  the 
township,  and  that  they  have  no  duty  to  perform  in  the 
enforcement  of  such  statute. 

I.     It  will  be  observed  from  the  statute  quoted  that 

the  duty  of  enforcing  its  provisions  is  laid  primarily  upon 

the  road  supervisor.     No  duty  of  enforcement  is  imposed 

upon    the    township    trustees,    except    where 

I.  Highways:        ^^^  ^^®  district  system  is  adopted.     We  see 

S^SSinlTac-'    no  escape  from   the  conclusion  that  it  was 

force^wme:       incumbcut  upou  the  plaintiffs  to  plead  and 

pleading  and  ,  .  i  i     •         i     j. 

proof.  prove  that  such  system  was  adopted  m  that 

township.  It  is  urged  by  the  plaintiffs  that 
such  fact  appears  by  fair  inference  in  their  petition,  and 
that,  in  the  absence  of  attack  thereon,  the  court  ought  to 
put  such  a  construction  upon  it.  If  we  should  concede 
the  claim  urged,  it  would  not  cure  the  absence  of  evidence 
on  the  question.  It  is  also  urged  by  counsel  that  the 
case  was  tried  in  the  court  below  on  the  theory  that  no 
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proof  was  necessary  on  that  question,  and  that  the  same 
theory  should  be  adopted  here.  We  have  heretofore  gone 
to  some  length  in  this  direction  in  support  of  the  judg- 
ment of  the  lower  court.  We  would  not,  however,  be  war- 
ranted in  assuming  facts  not  proved  for  the  purpose  of 
reversing  a  judgment  of  the  lower  court.  We  must  hold 
that  the  plaintiffs  have  failed  to  show  that  any  duty  has 
been  imposed  upon  them  to  enforce  the  provisions  of  the 
statute  in  the  case  at  bar.  We  may  say,  further,  that  we 
know  no  rule  that  will  warrant  the  township  trustees  as 
such  to  maintain  an  action  for  a  mandatory  injunction  in 
such  a  case. 

II.     The   plaintiffs  have   incorporated   in   their   peti- 
tion a  second  count,  wherein  they  charge  that  the  hedge  as 
maintained  by  the  defendant  is  an  obstruction  of  the  high- 
way   and    constitutes    a    public    nuisance    as 
nuisance:  such,  and  they  ask  that  the  same  be  abated. 

Without  holding  that  plaintiffs  occupy  any 
better  standing  on  this  count  than  on  the  first,  we  may  say 
that  the  evidence  on  this  feature  of  the  case  is  more  or 
less  conflicting.  It  is  doubtful  whether  any  of  the  evi- 
dence shows  an  obstruction  of  the  highway  within  the 
meaning  of  the  nuisance  statute.  In  any  event,  the  lower 
court  was  warranted  in  finding  adversely  to  the  plaintiffs 
on  the  evidence.  We  may  say  in  this  connection,  also, 
that  the  plaintiffs  seem  to  ask  equitable  relief  on  this 
count  solely  by  virtue  of  their  official  capacity.  They  do 
not  bring  the  action  as  private  individuals  suffering  some 
special  damage  from  the  alleged  nuisance  distinct  from 
damage  suffered  by  the  general  public.  No  authorities 
are  brought  to  our  attention  which  support  such  a  proceed- 
ing, and  it  may  well  be  doubted  whether  it  can  be  main- 
tained at  all.  In  any  event,  the  adverse  finding  of  the 
lower  court  is  supported  by  the  evidence.  The  judgment 
below  is  affirmed. 
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The  State  of  Iowa,  Appellee,  v.  W.  G.  Clabk, 
Appellant 

Grand  jurors:  member  op  election  board:  disqualification.    Mem- 

1  bership  of  an  election  board  does  not  disqualify  one  from 
serving  as  a  grand  juror,  and  the  mere  fact  that  the  name  of 
one  of  the  judges  of  election  was  returned  by  the  board  of 
which  he  was  a  member  affords  no  proof  that  the  same  was 
done  at  his  solicitation. 

Grand    jury:    drawing    of    panel:    immaterial    error.      A    slight 

2  deviation  from  the  statute  as  to  the  number  of  names  required 
for  a  grand  jury  list  from  which  the  panel  is  drawn  is  not  a 
material  error. 

False    pretense:    indictment:    description    of    person    defrauded. 

3  In  charging  a  crime  all  the  facts  which  are  necessary  to  con- 
stitute a  complete  offense  must  be  stated,  so  that  the  accused 
may  be  advised  of  the  nature  of  the  case  it  is  proposed  to 
make  against  him;  and  in  charging  the  crime  of  obtaining 
money  or  property  by  false  pretense  the  name  of  the  party 
whose  property  rights  have  been  invaded  must  be  expressly 
averred  and  not  left  to  inference.  The  indictment  in  the  in- 
stant case  is  held  defective  in  this  respect. 

False  pretense:  evidence.     The  record  of  an  unsatisfied  mortgage 

4  is  not  sufficient  to  disprove  the  truthfulness  of  a  grantor's 
representation  that  the  land  was  unincumbered  by  mortgage 
liens;  and  where  there  was  no  other  evidence  than  that  of 
the  county  recorder  that  the  original  instrument  was  not  in 
his  possession  or  under  his  control,  there  was  no  proper  founda- 
tion for  admission  of  the  record  as  secondary  evidence  of 
the   fact'  that  the  mortgage  was  unsatisfied,   even  if   competent. 

Appeal  from  Jefferson  District  Court. — Hon.  D.  M. 
Andebson,  Judge. 

Wednesday,  Febukary  17,   1909. 

Indictment   for   cheating  by  false  pretenses.      Trial 
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to  a  jury,  and  verdict  of  guilty.  Motion  for  a  new  trial 
overruled,  and  from  the  judgment  entered  on  the  verdict 
the  defendant  has  appealed. — Reversed  and  remanded  for 
a  new  trial. 

Claude  R.  Porter  and  Crail  &  Grail,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  C  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Weaveb,  J. — 1.  The  appellant  moved  to  set  aside 
the  indictment  because  of  the  alleged  disqualification  of 
three  grand  jurors  upon  the  panel  from  which  was  drawn 

G«AHD  uEiEs-  ^^  grand  jury  by  which  the  indictment  was 
'  J^^iHrd:    returned.     The   statute    (Code   Supp.    1907, 

disqualification,  g^ction  337)  makcs  it  the  duty  of  election 
boards  to  certify  that  the  jury  lists  returned  by  them  do 
not  contain  the  name  of  any  person  who  directly  or  in- 
directly requested  to  be  included  therein.  It  is  shown 
in  the  record  that  upon  the  full  panel  of  grand  jurors 
drawn  for  the  year  in  question  were  three  persons  each 
of  whom  had  served  upon  an  election  board  which  returned 
names  for  the  grand  jury  list,  though  no  two  of  them 
served  in  the  same  precinct.  One  of  these  persons  was  a 
member  of  the  grand  jury  which  returned  this  indictment 
It  is  argued  that  the  fact  that  the  name  of  a  member  of 
an  election  board  appears  upon  a  jury  list  is  conclusive 
evidence  that  it  was  so  returned  by  his  direct  or  indirect 
request,  and  that  such  fact  goes  to  the  legal  integrity  of 
the  panel,  and  invalidates  the  indictment  But  the  ar- 
gument is  unsound.  As  already  noted  no  two  of  these 
grand  jurors  were  members  of  the  same  election  board. 
These  boards  are  composed  of  at  least  three  members, 
and  the  mere  fact  that  the  name  of  one  of  them  appears 
in  the  list  returned  affords  no  proof  that  the  person  so 
designated  was   placed   therein   at  his   request.      This   we 
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have  already  held  in  a  late  case.  See  State  v.  Anderson, 
140  Iowa,  445.  Membership  of  the  election  board  is  not  a 
disqualification  for  jury  service.  The  purpose  of  the 
statute  referred  to  is  to  keep  the  jury  lists  free  from  the 
presence  of  those  who  solicit  or  seek  places  thereon.  The 
burden  is  upon  the  objector  to  show  the  fact  of  such  solici- 
tation or  seeking.  There  is  no  evidence  of  such  fact  in 
this  case,  and  the  presumption  is  that  the  lists  were  prop- 
erly made,  and  the  certification  that  they  contain  no  such 
names  is  true  and  correct. 

It  is  further  sought  to  set  aside  the  indictment  be- 
cause the  grand  jury  list  from  which  the  panel  was  drawn 
contained  but  seventy-three  names   instead  of  seventy-five 

2.  Giandjury:       ^^  required  by  law.     This  court  is  already 
^eiflmma-     Committed  to  the   doctrine   that  such   slight 

^^^'  deviations  from  the  statutory  methods  of 
selecting  a  grand  jury  involve  no  material  error.  See,  pre- 
cisely in  point,  State  v.  Carney,  20  Iowa,  82;  State  v. 
Brandt,  41  Iowa,  602.  The  motion  to  set  aside  the  in- 
dictment was  therefore  properly  overruled. 

II.     The  appellant  also  demurred   to  the  indictment 

because  of   its   alleged  failure  to   state   the   name  of  the 

owner  of  the   property  which   is   alleged   to 

3.  False  peb-        havo  been   obtained  by  false  pretenses,   and 

tsnsb:  indict-  .        . 

mcnt:  descrip.    docs  not  statc  facts  Constituting  an  offense 
son  defrauded,   against   the   laws   of   this   State.      This   de- 
murrer was   overruled,    and   error   is   predi- 
cated on  such  ruling.     The  material  portion  of  the  indict- 
ment is  in  the  following  language: 

The  said  W.  G.  Clark  on  the  9th  day  of  November, 
A.  D.  1904,  in  the  county  of  Appanoose  and  State  of 
Iowa,  did  thefi  and  there  unlawfully,  willfully,  felonious- 
ly, designedly  and  with  intent  to  defraud  one  Ella  Close, 
represent  and  pretend  to  said  Ella  Close,  he,  the  said  W. 
G.  Clark,  was  the  owner  of  certain  property  in  Center- 
ville,  Iowa,  to  wit,  lot  nineteen  (19)  in  Clark  &  Peatman's 
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addition  to  the  city  of  Centerville,  Iowa,  and  that  said 
property  was  free  from  all  incumbrances  of  every  kind, 
and  then  and  there  offered  to  convey  to  said  Ella  Close 
said  property  above  described  on  payment  to  said  W.  G. 
Clark  of  a  certain  sum  of  money,  to  wit,  nine  hundred  and 
fifty  dollars,  by  good  and  sufficient  warranty  deed,  and 
relying  on  said  representation,  and  in  pursuance  of  said 
offer,  the  said  Ella  Close  was  then  and  there  induced  to 
pay  to  the  said  W.  G.  Clark  the  simi  of  nine  hundred  and 
fifty  dollars  in  payment  for  the  purchase  of  said  prop- 
erty. WTiereas,  in  truth  and  in  fact,  said  land  above  de- 
scribed was  not  clear  and  free  from  all  incumbrances,  and 
the  said  W.  G.  Clark  did  not  have  a  clear  title  to 
said  land,  there  being  at  the  time  a  mortgage  in  existence 
covering  and  including  said  property  above  described, 
said  mortgage  being  for  the  sum  of  five  hundred  dollars 
and  given  by  one  C.  J.  Miller  to  one  John  Galbraith.  And 
the  said  W.  G.  Clark  falsely  and  fraudulently  made  said 
representations  to  said  Ella  Close,  designedly  and  with 
intent  to  defraud,  then  and  there  knowing  said  represen- 
tations to  be  false,  and  for  the  purpose  of  procuring  from 
said  Ella  Close  nine  hundred  and  fifty  dollars  as  afore- 
said. And  the  said  Ella  Close  believed  said  representa- 
tions and  pretenses  so  made  to  be  true,  and  relied  thereon, 
and  was  induced  to  deliver  to  said  W.  G.  Clark  said  nine 
hundred  and  fifty  dollars  as  above  mentioned,  and  said 
Ella  Close  was  thereby  defrauded,  contrary  to  law,  and  in 
such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  State  of  Iowa. 

These  allegations  we  think  are  open  to  the  objection 
made  by  the  appellant  While  under  our  statutes  and 
practice  mere  matters  of  form  are  not  insisted  upon  with 
the  strictness  which  marked  the  common  law,  there  has 
not  been,  nor  can  there  safely  be,  any  relaxation  of  the 
rules  which  require  a  legal  accusation  of  crime  to  state 
with  clearness  and  certainty  all  the  facts  necessary  to 
constitute  a  complete  offense,  and  disclose  to  the  accused 
the  nature  of  the  case  which  the  State  proposes  to  make 
against  him.  The  substance  of  the  alleged  crime — ^that 
is,  the  facts  which  are  necessary  to  constitute  a  complete 
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offense — ^must  still  be  stated  with  certainty  and  precision. 
Our  statute  expressly  provides  that  an  iii4ictment  "must 
contain  a  statement  of  the  facts  constituting  the  offense" 
(Code,  section  5280),  and  must  be  direct  and  certain  as 
to  the  particular  circumstances  of  the  offense  when  they 
are  necessary  to  constitute  a  complete  offense.  Code,  sec- 
tion 5282. 

There  are  crimes  which  may  be  committed  by  the 
accused  in  the  secrecy  and  solitude  of  his  room  which  do 
not  directly  or  immediately  affect  any  other  person,  and 
to  charge  such  a  crime  it  is  ordinarily  necessary  to  do 
no  more  than  to  charge  the  doing  of  the  act  and  the  un- 
lawful or  felonious  intent.  For  example,  the  accused  may 
be  charged  with  the  unlawful  possession  of  burglar's  tools, 
under  Code,  section  4790;  he  may  adulterate  food  with 
intent  to  sell  the  same  in  violation  of  Code,  section  4982 ; 
or  may  keep  intoxicating  liquors  with  intent  to  sell  in 
violation  of  the  prohibitory  law,  and  a  charge  of  an  offense 
of  this  class  may  be  made  without  alleging  the  purpose 
of  the  accused  to  injure  any  particular  person.  But  by 
far  the  larger  class  of  public  offenses  are  not  of  this  char- 
acter. In  most  instances  the  offense  against  the  State  is 
complete  only  as  the  wrongful  act  operates  upon  or 
affects  some  third  person.  For  example,  there  can  be  no 
assault  without  a  person  assaulted,  no  bribery  without  a 
person  bribed,  no  unlawful  sale  without  a  purchaser,  and 
no  unlawful  loaning  of  public  moneys  without  a  borrower, 
no  larceny  without  trespass  upon  the  property  rights  of 
another.  State  v,  Allen,  32  Iowa,  248;  State  r.  Brandt, 
41  Iowa,  593;  State  v.  Jackson,  128  Iowa,  543.  It  fol- 
lows of  necessity  that  in  such  cases  the  statement  of  the 
name  of  the  third  person  without  whom  the  crime  can 
not  be  committed  is  essential  to  the  statement  of  a  com- 
plete offense,  and  an  indictment  which  omits  to  state  such 
name  is  demurrable.  BucJcletj  i\  State,  2  G.  Greene,  1G2; 
State  V,  McConkey,  20  Iowa,  574;  State  v,  Allen,  supra; 
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People  V.  Minnock,  52  Mich.  628  (18  X.  W.  390); 
State  V.  Murplty,  17  R.  I.  698  (24  AtL  473,  16  L.  R.  A. 
650) ;  State  v.  Brandt,  supra. 

It  would  seem  to  require  no  argument  to  show  that 
the  crime  of  obtaining  money  or  property  by  false  pre- 
tenses is  of  the  latter  class.  The  offense  which  the  stat- 
ute creates  can  be  committed  only  by  obtaining  money, 
goods,  or  property  belonging  to  another  by  means  of  some 
false  pretense  or  false  token.  Code,  section  5041.  To 
charge  the  crime,  it  is  therefore  necessary  to  state  the 
name  of  the  person  whose  property  rights  have  been  thus 
trespassed  upon.  This  principle  has  been  often  affirmed 
and  reaffirmed  by  the  authorities — ^just  as  in  cases  of  rob- 
bery and  larceny.  Indeed,  these  three  crimes — robbery, 
larceny,  and  obtaining  property  by  false  pretenses — ^have 
many  essential  elements  in  common.  In  each  the  gist  of 
the  offense  is  the  felonious  taking  and  conversion  of  the 
property  of  another;  the  difference  between  them  relating 
solely  to  the  means  by  which  such  taking  and  conversion 
are  accomplished.  In  neither  can  there  be  any  completed 
offense  except  as  the  property  of  some  other  individual 
is  in  fact  obtained,  and  the  name  of  such  individual  is 
descriptive  of  the  offense,  and  must  therefore  be  averred  in 
stating  the  accusation.  This  was  our  holding  in  the  com- 
paratively recent  case  of  State  v.  Jackson,  128  Iowa,  543. 
The  rule  thus  approved  finds  sufficient  support  in  Leohold 
V.  State,  33  Ind.  484 ;  Washington  v.  State,  41  Tex.  583 ; 
People  V.  Krummer,  4  Parker,  Cr.  R  (K  Y.)  217; 
Thompson  v.  People,  24  lU.  66  (76  Am.  Dec  733); 
State  V.  Wasson,  126  Iowa,  320;  State  v.  Lathrop,  15  Vt 
279 ;  Jones  v.  State,  22  Fla.  532 ;  MovJie  v.  State,  37  Fla. 
321  (20  South.  554);  Halley  v.  State,  43  Ind.  509; 
Thompson  v.  People,  24  HI.  60  (76  Am.  Dec.  733) ;  State 
V.  Blizzard,  70  Md.  385  (17  Atl.  270,  14  Am.  St  Rep. 
366) ;  State  v.  Smith,  8  Blackf.  (Ind.)  489. 

The    Attorney    General,    in    argument,    concedes    the 
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rule  above  stated  to  be  the  law  of  this  State,  and  further 
concedes  that  the  indictment  before  us  contains  no  specific 
allegation  of  the  ownership  of  the  money  alleged  to  have 
been  obtained  by  the  appellant,  but  insists  that  the  lan- 
guage actually  employed  is  the  equivalent  of  such  specific 
all^ation.  But  this  can  not  be  allowed.  It  is  one  of 
the  most  elementary  rules  of  criminal  pleading  that  in 
construing  a  charge  of  crime  nothing  is  to  be  taken  by  in- 
tendment, nor  can  the  lack  of  material  averments  in  the 
indictment  be  supplied  by  mere  matters  of  recitation  or 
by  inference  from  other  statements.  True,  it  is  allied 
that  by  means  of  the  false  representations  Ella  Close  was 
induced  to  pay  over  to  the  appellant  a  certain  sum  of 
money;  but  it  nowhere  states  whose  money  was  thus  paid 
or  delivered,  nor  can  we  find  that  meaning  in  any  of  the 
language  employed  except  as  a  matter  of  mere  inference. 
Sill  V.  Regina,  16  Eng.  L.  &  Eq.  375.  That  ownership 
is  a  material  fact  which  must  be  expressly  averred  and 
not  left  to  inference,  see  Moulie  v.  State,  37  Fla.  321 
(20  South.  554).  The  demurrer  should  have  been  sus- 
tained. 

III.  To  support  its  case  the  state  offered,  and  the 
court  over  defendant's  objection  admitted,  testimony  to 
the  effect  that  in  some  five  or  six  other  instances,  during 

the  period  from  the  year  1903  to  1905,  the 
^  T«if«B:  appellant   had   sold   one   or  more   town   lota 

to  other  purchasers,  representing  them  to  be 
free  from  incumbrance,  and  that  in  each  instance  it  was 
afterwards  discovered  that  the  property  was  incumbered 
by  mortgage.  In  each  instance  the  prosecutor  having 
proved  the  representation  disputed  its  truth  by  putting 
the  county  recorder  upon  the  stand,  and  after  showing 
that  such  officer  did  not  have-  possession  of  the  mortgage 
constituting  the  alleged  incumbrance  had  him  identify 
certain  pages  of  the  books  of  his  office  showing  the  record 
of  a  mortgage  upon  the  property  in  question  which  had 
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never  been  discharged  of  record.  To  each  of  these  offers 
the  appellant  objected,  on  the  ground  that  the  evidence 
presented  was  incompetent  and  secondary,  and  that  no 
foundation  had  been  laid  for  its  admission.  The  overrul- 
ing of  these  objections  is  assigned  for  error.  We  are  dis- 
posed to  hold  that  under  well-settled  rules  this  evidence 
should  have  been  excluded.  The  only  foundation  laid  by 
the  State  in  each  instance  was  the  statement  of  the  record- 
er that  he  did  not  have  the  original  instrument  in  his 
possession  or  under  his  control,  and  this  we  think  was 
entirely  insufficient^  So  far  as  the  record  shows  each  and 
every  person  holding  mortgage  incumbrances,  if  any,  on 
these  lots  was  within  reach  of  a  subpoena,  and  the  best 
evidence  of  the  existence  of  such  liens  could  have  been  pro- 
duced. The  county  recorder's  office  is  not  a  depository  of 
mortgages  except  for  the  temporary  purpose  of  copying 
them  into  the  record,  and  the  fact  that  he  does  not  have 
these  instruments  in  his  possession  is  of  no  significance 
whatever  as  a  foundation  for  the  offer  of  secondary  evi- 
dence. Moreover,  an  uncanceled  record  of  a  mortgage, 
without  more,  is  wholly  insufficient  to  disprove  the  truth- 
fulness of  a  representation  that  the  property  is  unin- 
cumbered by  mortgage  liens.  The  mortgage  debt  may 
have  been  fully  paid;  it  may  have  been  barred  by  the 
statute  of  limitations,  and  many  other  reasons  may  be 
suggested  why  the  record  of  the  mortgage,  though  never 
formally  canceled,  does  not  necessarily  import  an  existing 
Hen.  We  may  concede  that  upon  a  proper  showing  the 
contents  of  a  deed  or  mortgage  may  be  shown  by  introduc- 
ing the  record  thereof  or  a  certified  copy  of  the  record 
(Code,  section  4630),  but  in  the  case  before  us  the  point 
sought  to  be  established  by  the  introduction  was  not  simply 
that  such  mortgages  had  been  executed  and  recorded,  but 
tiiat  defendant's  representations  made  at  a  later  date  to 
the  effect  that  the  lots  were  not  incumbered  were  falsely 
and  fraudulently  made.     Standing  alone  as  it  does,  proof 
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of  the  record  is  wholly  insufficient  to  support  Fuch  a  find- 
ing. The  same  questioft  was  before  this  court  in  State  v. 
Penny,  70  Iowa,  190.  In  that  case  as  in  this  the  defend- 
ant was  charged  with  obtaining  money  by  false  pretenses 
upon  property  falsely  represented  to  be  free  from  incum- 
brance. As  in  the  present  case  it  was  sought  to  prove  the 
falsity  of  the  representations  of  the  testimony  of  the 
county  recorder  who  produced  the  record  showing  uncan- 
celed mortgages  on  the  property,  and  it  was  there  held  that 
such  evidence  was  secondary,  and  that  the  testimony  of 
the  prosecuting  witness  showing  the  original  instruments 
not  to  be  in  his  possession  was  insufficient  to  make  them 
admissible.  The  force  of  the  suggestion  above  made  is 
emphasized  when  we  say  that,  aside  from  this  showing  of 
secondary  evidence,  there  is  not  a  word  in  the  record  to  in- 
dicate that  any  person  whomsoever  has  ever  asserted  any 
claim  or  lien  under  or  by  virtue  of  any  of  the  alleged 
mortgages,  or  that  any  of  said  purchasers  have  ever  suf- 
fered loss  or  damage  on  account  thereof.  That  the  admis- 
sion of  such  evidence  was  prejudicial  to  the  appellant  is 
too  clear  for  argument. 

We  reach  this  conclusion  all  the  more  readily  from 
the  fact  that  the  case  as  made  by  the  State  upon  the 
transaction  between  appellant  and  Mrs.  Close  is  of  a  weak 
and  unsatisfactory  character.  Taking  the  story  of  the 
prosecuting  witness  as  literally  true,  it  seems  to  present 
a  case  of  false  promises  rather  than  of  false  pretenses  in 
the  legal  sense  of  the  term.  The  contract  was  reduced  to 
Avriting,  and  the  imdertaking  there  is  not  that  the  proper- 
ty was  clear  of  incumbrance  at  that  date,  but  that,  when 
the  balance  of  the  purchase  money  was  paid  appellant,  a 
warranty  deed  showing  clear  title  would  be  delivered  to 
the  purchaser.  There  is  other  testimony  as  to  represen- 
tations which  have  a  tendency  to  establish  the  charge  as 
made,  but  it  is  neither  so  direct,  strong  or  positive  that 
we  can  say  that,  without  the  incompetent  evidence  to  which 
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we  have  called  attention,  the  verdict  must  still  have  been 
the  same. 

Other  questions  have  been  argued  by  counsel,  but 
those  we  have  already  discussed  being  decisive  of  the  ap- 
peal we  shall  not  protract  this  opinion  for  their  considera- 
tion. 

The  cause  must  be  remanded  for  a  new  trial. — Re- 
versed. 


Maggie   Wallace,    Appellant,    v.    Maboabst    Wallace. 

Default   judgments:    motion    to   set   Asn)E.     While   a   motion    to 

1  set  aside  a  default  is  not  the  proper  remedy  when  not  filed 
within  the  statutory  time,  still  where  it  contains  all  the  essen- 
tial allegations  required  in  a  petition  for  that  purpose  and  is 
verified  by  attached  affidavits,  it  will  be  treated  as  a  sufficient 
petition  under  Code  sections  4091  and  4094. 

Same:    misconduct  of  counsel:  presumption.    Where  a  motion  to 

2  set  aside  a  default  was  confessed  by  plaintiff's  attorney  in  the 
absence  of  defendant  and  his  counsel,  and  time  was  given  to 
answer,  and  upon  expiration  of  such  time  a  second  default  was 
taken  which  was  again  set  aside  on  defendant's  motion,  the 
fact  that  the  court  was  misled  in  making  the  order  when  the 
first  motion  was  confessed  may  be  inferred  from  the  fact  that 
the  second  motion  was  sustained. 

Same:  fraud:  new  trial.     A  litigant  will  not  be  allowed  to  profit 

3  from  the  breach  of  an  agreement  between  attorneys  respecting 
a  disposition  of  a  cause;  and  where  a  motion  to  open  a  default 
was  confessed  in  the  absence  of  opposing  counsel,  although 
there  was  an  understanding  that  the  matter  should  ^ot  be 
taken  up  until  both  counsel  were  present  and  time  was  given 
to  answer,  of  which  defendant's  counsel  had  no  notice  or 
knowledge,  but  upon  expiration  of  the  time  a  second  deiault 
was  taken,  defendant  is  held  entitled  to  a  new  trial  on  the 
ground   of    fraud  under   the   provisions   of    Code    section   4091. 

Appeal  from  Woodbury  District  Court. — Hon.  F.  R 
Gaynob,  Judge. 

Wednesday,  February  17,   1909. 
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Motion  to  set  aside  a  default  was  sustained,  and 
the  plaintiff  appeals. — Affirmed, 

Shidl,  Famsworth  &  Sammis  and  0,  D,  Nichle,  for 
^^    ellant. 

F,   B,   Robinson-  and  Jepson  &  Jepson,  for  appellee. 

Ladd,  J. — The  defendant  resides  in  Ireland.  T^l^ 
plaintiff  is  the  wife  of  her  son,  James  Wallace,  living  in 
Sioux  City.  Another  son,  John  M.  Wallace,  who  had  re- 
sided in  that  place,  owned  certain  real  estiite  prior  to  his 
death.  A  deed  from  him  to  a  sister,  Margaret  Wallace 
(now  Mrs.  Tinney),  appeared  of  record,  and  after  his 
death  another  deed  from  Margaret  Wallace  (Tinney)  to 
plaintiff  was  recorded.  The  plaintiff  instituted  this  action 
to  quiet  title,  and  obtained  a  decree  as  prayed  against  de- 
fendant, March  20,  1907,  on  service  by  publication. 
Thereafter,  and  about  August  20th  of  the  same  year,  de 
fendant  by  her  attorney,  Frank  B.  Kobinson,  moved  to 
have  the  action  retried,  and  that  she  bo  permitted  to  make 
defense.  On  September  17,  1907,  O.  D.  Xickle  appeared 
in  court  for  plaintiff,  and  confessed  the  motion,  whereupon 
the  court  ordered  that  security  for  costs  and  an  answer  l>e 
filed  by  October  1st  following.  As  this  was  not  done,  on 
the  following  day  Nickle  demanded  default,  and  an  order 
to  that  effect  was  entered.  The  defendant  on  December  G, 
1907,  moved  that  the  last-mentioned  order  be  set  aside 
and  canceled,  and  the  cause  be  opened  and  retried,  and  on 
hearing  January  20,  190cS,  this  motion  was  sustained. 
From  this  last  order  the  plaintiff  has  appealed. 

It  will  be  noted  that  the  motion  was  not  filed  until 
the  term  following  that  at  which  the  order  assailed  was 
entered,  and  subsequent  to  the  second  day,  so  that  relief 
by  motion  was  not  available.  Sections  3790,  4098,  Code. 
The  remedy  in  such  cases  is  by  petition.     Sections  4091, 
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4094.      The  motion  for  new  trial,  however,   contained   all^ 
the   allegations   essential   to   a   petition,    and 
'•  ^udgm^'ents:       ^11  ^f  ^^^^®  ^'^^^  verified  by  the  affidavits  at- 
™et^as"dc?  tached    thereto,     so    that    the     court    might 

well  have,  disregarded  the  objection  that  the 
remedy  was  by  petition  rather  than  by  motion,  and  treated 
the  paper  filed  as  a  petition,  in  compliance  with  the  stat- 
ute referred  to.     Council  Bluffs  L,  &  T,  Co.  v,  Jennings, 
•81  Iowa,  476.     See,  also,  Town  of  Storm  Lake  v.  Railway, 

02  Iowa,  218;  Sitzer  v,  Fenzloff,  112  Iowa,  491. 

II.  The  default  in  this  cause  was  procured  through 
a  bit  of  sharp  practice  indulged  in  by  O.  I).  Nickle, 
attorney  for  plaintiff.     Sometime  after  Robinson  had  filed 

3  Same-  ^'^  motiou   for  a  retrial  these  attorneys  had 
'     Cf'^cCUnseh        ^   couversatiou,    the    accounts   of   which,    ap- 

presumption,  pgaring  in  their  respective  affidavits,  do  not 
differ  very  materially.  Robinson  swore  that  on  the  4th  or 
5th  day  of  September,  1907,  O.  I).  Xickle,  attorney  of 
record  herein  for  the  plaintiff,  came  to  me,  and  said,  in 
substance:  "I  have  been  studying  the  law  and  the  cases 
in  reference  to  your  application  for  a  retrial  ,in  this  case, 
and  I  understand  that  we  have  no  right  to  appear  or  to 
contest  or  resist  the  same,  nor  even  any  right  to  notice, 
or  to  be  present  when  you  call  it  up,  but  as  a  matter  of 
courtesy,  I  would  like  to  have  an  understanding  that  you 
will  let  me  know  before  anything  is  done  about  it  To 
which  I  replied  that  I  was  about  to  be  gone  from  town 
for  a  month  or  so,  and  would  not  call  the  matter  up  for 
an  indefinite  time,  as  I  was  not  ready  to  answer,  not 
having  sufficient  information  as  yet  to  do  so  properly,  that 
I  had  made  the  application  that  they  might  have  knowl- 
eJge  of  our  intention  to  contest  their  judgment,  and  that  I 
would  be  very  glad  to  have  them  present  whenever  I  should 
call  it  up  for  an  entry  by  the  court,  and  would  notify 
^Ir.  Xickle,  as  requested."  The  affidavit  also  stated  that 
i^ickle,   in  calling  up  the  motion  for  retrial,  represented 
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to  the  presiding  judge  that  E.  P.  Farr,  Esq.,  was  asso- 
ciated with  Robinson  in  the  defense,  and  that  he  would 
notify  him,  and,  upon  procuring  the  order  of  default  for 
failure  to  answer,  falsely  represented  to  the  said  judge 
that  said  Farr  had  been  notified;  that  Kobinson  left  the 
city  September  5th,  and  did  not  return  until  October  4th, 
and  three  days  later  had  a  conversation  with  Xickle  con- 
cerning his  interview  with  Mrs.  Tinney  at  Seattle,  and 
they  frequently  mot^  but  no  reference  was  made  to  the 
default  until  on  November  30th,  when  Robinson  notified 
Xickle  that  he  would  call  up  the  motion  for  retrial;  that 
no  motion  book  was  used  in  the  court;  and  that  it  was  the 
uniform  custom  of  the  court,  either  to  make  sure  that  op- 
posite counsel  had  been  advised  of  the  intention  to  procure 
an  order,  or  cause  him  to  be  notified  of  its  entry.  Another 
affiant  stated  that  she  had  heard  the  conversation  between 
Robinson  and  Nickle  when  the  latter  told  Robinson  of 
the  default.  That  Robinson  said,  **Did  you  not  agree  with 
me  that  this  matter  should  only  be  called  up  by  me,  and 
that  I  should  notify  you  before  calling  it  up?"  to  which 
Nickle  replied,  "I  asked  you  to  notify  me  when  you  would 
call  it  up,  but  that  did  not  prevent  our  confessing  your 
motion  at  any  time  we  wanted  to."  That  Robinson  said, 
*'Even  without  notice  to  me,  and  during  my  absence?" 
and  Xickle's  response  was,  "Mr.  Farr  knew  all  about  it." 
Robinson  inquired  "what  Farr  had  to  do  with  it,"  to 
which  Nickle  answered  that  "he  was  associated  with  you 
in  the  case."  Farr's  affidavit  was  to  the  effect  that  he  was 
not  employed  in  the  case  and  was  never  advised  by  Xickle 
concerning  anything  in  the  matter.  On  the  other  hand, 
Xickle  in  his  affidavit  denied  that  the  c(mversation  with  Rob- 
inson was  "in  words  or  substance"  as  stated  by  Robinson; 
denied  that  he  ever  falsely  represented  to  said  judge  that 
Farr  was  associated  with  Robinson  in  the  case,  or  that  he 
would  notify  him,  and  stated  that  about  August  1st,  "T 
had  just  learned  that  he  had  filed  a  motion  for  a  retrl.i 
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in  the  Wallace  case,  and  that  I  had  not  looked  up  the  law 
on  the  question  as  to  whether  or  not  we  are  entitled  to 
notice  in  proceedings  of  this  kind,  but  that  I  did  not 
want  it  called  up  for  a  day  or  two,  until  I  could  see  what 
the  law  provided  as  to  our  right  to  appear  therein,  and 
tliat  said  Kobinson  in  reply  stated  to  me  that  he  did  not 
have  his  evidence  in  shape,  and  was  not  ready  to  call  it 
up;  that  on  the  next  regular  assignment,  being  the  next 
Monday  of  the  September  term  of  court,  I  assigned  the 
said  motion  for  hearing,  Hon.  F.  R.  Gaynor,  Judge,  set- 
ting it  for  Wednesday  morning,  September  11,  1907; 
tliat  on  Monday  afternoon  I  met  E.  P.  Farr,  an  attorney, 
whose  affidavit  is  attached  as  heretofore  mentioned,  and 
he  stated  to  me,  in  words  or  substance  as  follows:  *I  see 
you  assigned  the  motion  in  the  Wallace  matter  this  morn- 
ing,' to  which  I  replied  that  I  had,  and  he  said  that  Mr. 
Robinson  was  out  of  town,  and  would  not  be  back  for  at 
least  a  week  or  two."  He  also  swore  that  the  day  the  mo- 
tion for  retrial  was  assigned  for  hearing  he  telephoned  to 
the  office  of  Robinson,  and  was  informed  that  he  was  out 
of  the  city,  that  "for  several  days  I  attempted  to  get  some 
one  to  appear  so  that  the  motion  might  be  heard;  that  on 
September  17th  he  told  the  court  of  his  conversation  with 
E.  P.  Farr.  Wallace,  plaintiff's  husband,  swore  that  he 
was  present  at  the  time  the  order  ruling  on  the  motion  for 
retrial  was  entered,  and  that  Nickle  represented  that  Farr 
was  interested  in  the  matter,  but  was  not  an  attorney  of 
record.  The  stenographer  of  Robinson  made  oath  that  she' 
was  at  Robinson's  office  at  all  times  during  office  hours, 
and  that  Nickle  did  not  telephone  there  during  Robinson's 
ab-^enee,  and  McIIugh,  who  became  Robinson's  partner 
after  the  filing  of  the  motion  for  retrial,  stated  that,  though 
he  met  Nickle  frequently  during  the  time,  no  mention  was 
made  of  the  motion. 

This  somewhat  extended  statement  of  the  contents  of 
the  several  affidavits  has  seemed  essential  to  the  full  under- 
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standing  of  the  facts.  Therefrom  an  understanding  be- 
tween Xickle  and  Eobinson  that  the  motion  for  retrial 
was  to  be  taken  up  when  Robinson  should  elect  is  clearly 
to  be  inferred.  If  for  any  reason  Nickle  thereafter  con- 
cluded that  Robinson  was  unduly  deferring  the  matter, 
he  should  have  so  advised  him.  But  according  to  the  affi- 
davits, Xickle,  unbeknown  to  his  adversary,  and  after  he 
had  lulled  him  into  security  by  asking  for  a  few  days 
before  the  motion  should  be  called,  as  he  says,  or  that  he 
be  notified  when  it  should  be  called,  as  Robinson  swore 
and  is  the  more  likely,  and  by  interposing  no  objection 
thereto  when  so  promised,  with  the  statement  that  he 
(Robinson)  would  be  away  some  time  ascertaining  facts 
for  his  answer,  and  after  Robinson  had  departed,  as  he 
was  aware,  went  into  court,  and  had  th^  motion  filed  by 
Robinson  assigned  for  hearing  at  a  date  when  he  knew 
Robinson  would  be  absent.  And  on  the  day  the  order* 
fixing  the  time  for  filing  answer  and  cost  bond,  his  only 
purpose  in  mentioning  the  alleged  conversation  with  Farr 
to  the  court  must  have  been  to  mislead  the  court  into 
thinking  that  defendant  was  not  unrepresented,  and  that 
an  attorney  interested  in  the  cause  was,  or  would  be, 
aware  of  the  order.  That  the  court  was  misled  does  not 
appear  from  the  affidavit  of  the  presiding  judge,  but  as 
the  motion  was  ruled  on  by  the  same  judge  who  made  the 
order,  it  may  be  ihferred  that  the  court  so  found.  See 
Foley  V,  Leisy  Brewing  Co,,  116  Iowa,  176;  Willett  v. 
Millman,  61  Iowa,  123. 

Knowing  that  he  had  misled  Eobinson  into  thinking 
the  motion  would  not  be  taken  up  until  he  so  elected  and 
advised   Nickle,    the   latter   procured   the   entry   of   default 

the  day  before  his  return,  and  then,  although 
^'  n^^trk?"^'     nieeting  him  and  talking  of  the  case,  made 

no  reference  to  what  had  been  done  ulJ^il 
nearly  two  months  later.  Such  tactics  can  not  be  toleratv  1. 
Good  faith  in  carrying  out  arrangements  of  this  kind  La- 
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tween  attorneys  is  absolutely  essential  to  the  orderly  dis- 
position of  causes  in  court,  and  to  allow  a  litigant  to  profit 
from  their  breach  would  be  a  reproach  to  the  administra- 
tion of  justice.  The  case  is  not  like  Johnson,  Lane  & 
Co,  V,  Nash'Wright  Co,,  121  Iowa,  173,  for  there  the  at- 
torney having  charge  of  the  defense  was  notified,  and  an- 
other member  of  the  firm  was  present,  when  default  was 
taken.  Here  not  only  was  Robinson  not  notified,  but  his 
adversary  purposely  waited  until  he  was  beyond  reach, 
and  then  clandestinely,  in  so  far  as  his  opponent  was  con- 
cerned, procured  the  entry  of  default.  This,  as  it  was  in 
violation  of  the  understanding  had,  amounted  to  a  fraud, 
such  as  contemplated  by  section  4091  of  the  Code,  au- 
thorizing a  new  trial.  The  fact  that  the  record  recited 
that  Robinson  was  present  September  17,  1907,  was  no 
obstacle  in  the  way  of  the  court  ascertaining  the  fact  Such 
a  record  is  not  to  be  treated  as  a  verity  when  directly 
attacked,  as  here,  in  the  same  case,  and  for  the  manifest 
purpose  of  correcting  errors  in  the  prior  proceedings  of 
the  court. 

The  order  setting  aside  the  default  and  allowing  de- 
fendant to  answer  is  affirmed. 


W.  E.  Ratliff,  Appellant,  v.  J.   0.  Elwexl  and  Maby 

E.  Elwell. 

Homestead:  purchase  with  pension  money:  exemption:  result- 
ing TRUST.  A  homestead  in  the  name  of  the  wife  is  subject  to 
a  judgment  against  her  on  a  debt  antedating  its  acquisition  if 
in  fact  her  property,  though  purchased  with  pension  money  of 
the  husband;  but  if  the  entire  consideration  was  paid  by  the 
husband  from  his  pension  money,  and  the  naked  legal  title 
taken  in  the  wife,  to  whom  there  was  no  intention  of  trans- 
ferring the  real  ownership,  nor  understanding  or  duty  to  do 
so,  the  husband  remains  tTie  equitable  owner  under  a  resulting 
trust,  and  the  property  is  exempt  from  a  judgment  for  an 
antecedent  debt  against  either  the  husband  or  wife. 


Digitized  by  LjOOQIC 


Feb.  1909]  Ratliff  v.  Elwell.  313 

Appeal  from  Union  District  Court. — Hon.  H.  M. 
TowNEB,   Judge. 

Thursday,  February  18,  1909. 

Action  to  subject  the  homestead  of  defendants,  who 
are  husband  and  wife,  the  property  having  been  acquired 
with  the  husband's  pension  money,  and  at  his  request  con- 
veyed to  the  wife,  to  the  payment  of  a  judgment  recov- 
ered by  plaintiff  against  defendants  after  the  acquisition 
of  such  homestead,  but  on  an  indebtedness  antedating  such 
acquisition.  After  a  trial  on  the  merits  the  court  dismissed 
plaintiff's  petition,  and  he  appeals. — Affirmed, 

Bobbins  &  Wilkie,  for  appellant 

N.   W.  Rowell,  for  appellees. 

McClain,  J. — As  plaintiff's  judgment  was  on  an  in- 
debtedness against  both  husband  and  wife  antedating  the 
acquisition  of  the  homestead,  the  property  would  not  be 
exempt  to  the  wife,  from  sale,  under  the  judgment  as 
against  her,  although  purchased  with  her  husband's  pen- 
sion money,  if  she  was  in  fact  the  owner.  Whinery  v. 
McLeod,  127  Iowa,  11.  But  it  was  alleged  in  the  answer 
that  the  husband  was  vested  with  and  held  the  equitable 
title,  although  the  legal  title  was  in  the  wife;  that  the 
whole  consideration  paid  for  the  property  was  paid  by  the 
husband  with  his  pension  money,  and  that  after  the  pay- 
ment of  the  consideration,  and  without  any  intent  to  re- 
linquish, release,  or  part  with  his  equity  in  said  property, 
he  on  his  own  motion,  and  without  any  previous  arrange- 
ment with  his  wife  or  procurement  on  her  part,  directed 
the  legal  title  to  be  placed  in  her  by  means  of  conveyance 
from  the  person  to  whom  the  purchase  money  had  been 
paid.     This  allegation  was  supported  by  the  testimony  of 
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both  husband  and  wife,  and  there  was  no  evidence  to  the 
contrary,  nor  were  any  facts  shown  casting  discredit  on 
such  testimony.  That  one  who  pays  the  entire  considera- 
tion for  the  purchase  of  property,  and  for  his  own  pur- 
poses causes  title  to  be  placed  in  another,  to  whom  he  owes 
no  duty  to  make  conveyance,  and  without  the  intention  of 
thus  making  the  grantee  the  real  owner,  remains  the  equit- 
able owner  of  the  property  under  a  resulting  trust  seems 
to  be  well  established.  M alley  v,  Malley,  121  Iowa,  237; 
Seeberger  v,  Campbell,  88  Iowa,  63;  Hagan  v.  Powers, 
103  Iowa,  593;  Culp  v.  Price,  107  Iowa,  133.  The  case 
before  us  differs,  therefore,  from  that  of  Whinery  v.  Mc- 
Leod,  supra,  in  the  retention  of  equitable  title  by  the  hus- 
band paying  pension  money  for  its  purchase.  As  the 
real  title  was  not  in  the  wife,  the  homestead  can  not  be 
subjected  to  the  payment  of  plaintiff's  judgment  as  against 
her,  and  as  the  husband  acquired  his  title  solely  by  the 
payment  of  pension  money,  he  holds  such  title  exempt  from 
judgment,  even  for  antecedent  debts.  See  Code,  section 
4010. 

The  decree  of  the  trial  court  is  therefore  affirmed. 


J.  R.  Wood  &  Sons,  Appellants,  v.  J.  A.  Griffith. 

Appeal  on  certificate:  discretion.  The  power  of  the  trial  court 
to  certify  that  a  cause  involving  less  than  one  hundred  dollars 
is  one  in  which  an  appeal  should  be  allowed  should  be  exercised 
with  discretion,  and  where  the  questions  involved  are  not  of 
such  doubtful  character  as  to  call  for  an  adjudication  by  the 
Supreme  Court  the  appeal  will  be  dismissed  without  a  review 
of  the  record. 

Appeal  from  Keol-uk  District  Court. — Hon.  K.  E.   Wil- 
cocKsoN,   Judge. 

Thursday,  February  18,  1909. 


Digiti 


ized  by  Google 


Feb.  1909]       Wood  &  Sons  v.  Griffith.  315 

Action  for  balance  of  $35  alleged  to  be  due  resulted 
in  a  judgment  for  defendant  On  the  trial  judge's  certifi- 
cate the  plaintiff  has  appealed. — Affirmed. 

C.  M.  Brown,  for  appellant. 

T.  C.  Legoe,  for  appellee. 

Peb  Curiam. — ^o  doubtful  question  of  law  is  raised 
in  the  record  before  us,  and,  as  the  findings  of  the  trial 
court  on  the  issues  of  fact  are  as  conclusive  as  a  verdict 
of  a  jury,  the  conflict  in  the  evidence  precludes  any  inter- 
ference with  such  findings.  The  only  error  we  discover 
is  that  of  the  presiding  judge  in  certifying  that  the  cause 
is  one  in  which  an  appeal  should  be  allow^ed.  See  section 
4110,  Code.  The  theory  of  the  statute  in  limiting  appeals 
to  this  court  to  causes  wherein  the  amount  involved,  as 
shown  by  the  pleadings,  exceeds  $100,  is  that  little  advan- 
tage can  accrue  to  either  party  pwing  to  the  expense  of 
an  appeal  where  a  lesser  amount  is  in  issue,  and  the  ques- 
tions raised  are  not  likely  to  be  of  doubtful  character. 
Exceptions,  however,  are  recognized  and  so,  when  questions 
of  law  are  presented  in  a  cause  in  which  the  amount  in- 
volved in  the  pleading  is  $100  or  less  w^hich  should  be 
determined  in  order  that  the  decision  may  serve  as  a  pre- 
cedent, the  trial  judge  by  an  appropriate  certificate  may 
allow  an  appeal.  Section  4110,  Code.  Formerly  the  pre- 
cise question  was  required  to  be  certified.  Section  3173, 
Code  1873.  Now,  the  judge  merely  certifies  that  the 
cause  is  one  in  which  an  appeal  should  be  allowed.  This 
should  not  be  done  as  a  matter  of  grace  to  a  party  ap- 
plying therefor,  but  solely  on  the  ground  that  the  questions  . 
raised  by  the  record  are  of  such  doubtful  character  as  to 
call  for  adjudication  by  this  court.  McLaughlin  v.  Brad- 
ley (Iowa),  118  X.  W.  380. 

We  are  of  opinion  that  there  was  an  abuse  of  discre- 
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tion  in  allowing  the  appeal,  and,  for  this  reason,  the  judg- 
ment will  be  affirmed  w^ithout  reviewing  the  record. — 
Affirmed. 


144    m  S.    E.    Nixon    and   others,    Appellants,    v.    The    City    of 

Burlington' and  others,  Appellees. 

Municipal    corporations:    spixial    assessments:    estoppel.      Prop- 

1  erty  owners  who  have  appeared  before  the  city  council  and 
urged  their  objections  to  a  proposed  special  assessment  for 
a  pubHc  improvement,  and  having  failed  to  appeal  from  the 
action  of  the  council  with  respect  thereto,  are  thereafter  es- 
topped to  question  the  assessment  or  maintain  an  action  to 
enjoin  its  enforcement,  unless  the  council  was  wholly  without 
jurisdiction  to  order  the  same. 

Public   improvement:   resolution    of    necessity:    vote   of   coi'ncil. 

2  The  statute  requiring  a  three- fourths  vote  of  the  council  in 
ordering  a  street  improvement  when  not  petitioned  for  has 
no  reference  to  the  action  fixing  the  time  when  the  resolution 
of  necessity  will  be  heard,  a  majority  vote  of  the  council  being 
sufficient  for  that  purpose;  but  the  three-fourths  majority  vote 
applies  to   the   final   vote  ordering  the  improvement. 

Same:  letting  of  contract:  record  of  vote.     The  record  of  a  city 

3  council's  vote  in  letting  a  contract  for  a  public  improvement 
is  sufficient  if  made  upon  sheets  of  roll  calls  specially  prepared 
for   that    purpose. 

Notice  of  resolution   of  necessity:   publication   on    sunday.     The 

4  fact  that  the  last  publication  of  a  notice  of  resolution  falls 
on  Sunday  will  not  render  the  notice  insufficient ;  as  purely 
ministerial    acts    may    be    lawfully    performed    on    Sunday. 

Resolution    of    necessity:    details    of    pkoposiu    improvement.      It 

5  is  not  necessary  tb.at  the  pn-liniinary  resolution  of  necessity  for 
paving  a  street  state  the  details  of  all  materials  to  be  used 
and  the  method  and  manner  of  their  use:  so  that  omission 
from  such  resolr.iion  of  any  mention  of  the  foundation  for 
the   pavement  did   not   render   it   fatally   defective. 

Special   assessments:    waiver   of   objection.     Tlie   city   council   may 

6  by  appropriate  legislation  provide  for  a  wider  pavement  than 
that    contemplated    by    the    original    contract,    even    after    work 
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under  the  first  contract  had  commenced,  if  convinced  that 
public  convenience  requires  it ;  and  if  there  was  any  irregfu- 
larity  in  the  proceedings  by  which  the  burden  of  the  tax  payer 
was  unduly  increased  the  remedy  is  an  appeal  from  the  assess- 
ment,  otherwise   the    objection    is   waived. 

Same.  Objections  that  the  notice  to  contractors  was  not  definite 
7  and  specific;  that  the  record  of  the  city  clerk  does  not  show 
whether  an  improvement  was  made  upon  petition  or  on  motion 
of  the  council ;  that  a  fair  and  impartial  hearing  of  objec- 
tions to  the  assessment*  was  not  accorded  tax  payers,  do  not 
go  to  the  jurisdiction  of  the  council  and  the  remedy  is  by  appeal. 

Appeal   from  Des   Moines   District    Court. — Uon.    W.    S. 
WiTUKow,  Judge. 

WeDNKSDAY,    ilARCTl    11,    1908. 

Rehearing  Denied  Saturday,  February  20,   1909. 

Action  in  equity  to  restrain  the  defendant  city  and 
its  officers  from  levying  si)ecial  assessments  for  the  ex- 
pense of  certain  street  paving.  The  trial  court  dismissed 
the  bill,  and   plaintiffs   appeal. — Affirmed, 

J.  T.  Illich,  for  appellants. 

E.  L.  Hirsch  and  Seerley  &  Clark,  for  appellees. 

Weaver,  J. — Concerning  the  essential  facts  of  this 
case  there  is  little,  if  any,  dispute.  The  city  of  Burling- 
ton is  divided  into  seven  wards,  and  its  council  is  made  u]) 
of  one  member  from  each  ward  and  tw^o  members  at  large, 
presided  over  by  the  mayor.  A  vacancy  in  the  said  body 
created  by  the  resignation  of  one  of  the  members  at  large 
remained  unfilled  from  January  2,  190G,  until  April  1, 
190f>.  At  a  regular  meeting  of  the  council  of  ^farch  19, 
190G,  a  resolution  of  necessity  was  presented  for  the  pav- 
ing and  curbing  of  Maple  Street,  from  Eighth  Street  to 
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Sumner  Street,  the  pavement  to  be  laid  with  brick,  and  to 
be  forty-eight  feet  wide  between  the  curbs  from  Eighth 
Street  to  Central  Avenue  and  thirty  feet  wide  from  Cen- 
tral to  Sumner.  It  also  proposed  the  assessment  of  the 
cost  of  the  improvement  upon  the  abutting  property,  and 
named  April  16,  1006,  as  the  date  for  final  consideration 
of  the  resolution.  On  this  action  the  city  record  shows  a 
roll  call  and  a  vote  of  six  yeas  and  one  nay.  Notice  of 
this  resolution  was  published  in  a  daily  paper  of  the  city 
from  Thursday,  March  22  to  Sunday,  March  25,  inclusive. 
On  April  16,  1906,  a  written  protest  signed  by  most  of 
the  owners  of  the  abutting  property  was  presented  to  the 
city  council,  setting  forth  the  reasons  why  said  improve- 
ments should  not  be  ordered.  The  resolution  of  necessity, 
in  the  terms  above  stated,  was  then  passed  by  a  vote  of 
seven  yeas  to  two  nays.  A  further  resolution  directing 
the  city  engineer  to  advertise  for  bids  for  the  paving  ac- 
cording to  plans  and  specifications  was  then  adopted  by  a 
vote  of  six  yeas  and  three  nays.  Acting  upon  this  in- 
struction, the  city  engineer  prepared  a  notice  to  contractors 
which  he  caused  to  be  published  in  a  daily  newspaper  of 
said  city  on  Saturday,  April  28,  and  Sunday,  April  29, 
soliciting  proposals  for  grading  and  curbing  the  street, 
and  paving  the  same  with  brick  on  a  six-inch  concrete 
foundation  according  to  plans  on  file  in  the  engineer's 
office,  such  bids  to  be  received  until  4  o'clock  p.  m.  of 
Monday,  May  7,  1906.  On  ifay  14,  1906,  the  city  by  its 
officers  entered  into  a  contract  with  the  Burlington  Con- 
struction Company  to  construct  the  contemplated  improve- 
ment. After  the  work  had  been  for  some  time  in  progress, 
the  city  council  appear  to  have  thought  it  advisable  to  in- 
crease the  width  of  the  pavement  between  Eighth  Street 
and  Central  Avenue  from  forty-eight  feet  to  fifty-six  feet 
by  extending  the  same  a  distance  of  four  feet  on  either 
side.  To  that  end  a  resolution  of  necessity  was  presented 
to  the  council  on  July  16,  1906,  naming  August  6,  1906, 
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as  the  date  for  final  action  thereon.  Kotice  of  this  action 
was  published  on  July  17th,  18th,  19th  and  20th,  and  on 
August  6,  1906,  the  resolution  was  adopted  and  notice  to 
contractors  published  on  August  8  and  August  9,  1906, 
for  bids  to  be  presented  on  or  before  August  20,  1906. 
The  contract  was  let  to  the  Burlington  Construction  Com- 
pany at  the  price  per  yard  named  in  the  first  contract. 
On  October  15,  1906,  the  work  having  been  completed, 
separate  resolutions  were  introduced  in  the  city  council 
to  levy  the  cost  of  the  improvemejit  under  the  contracts 
aforesaid  upon  the  abutting  property,  setting  forth  a  list 
of  the  property  and .  the  proposed  amount  chargeable  to 
each  lot  or  parcel  of  land.  It  was  thereupon  ordered  that 
Ifovember  19,  1906,  be  set  for  the  hearing  of  objections, 
if  any,  which  might  be  made  to  such  assessments  by  the 
owners  of  the  abutting  property,  and  notice  of  said  action 
and  of  the  amount  of  his  assessment  was  given  to  and  re- 
ceived by  each  of  the  plaintiffs  herein,  all  of  whom  owned 
property  abutting  upon  said  improvement.  On  the  date 
named  the  plaintiffs  appeared  before  the  council  and  each 
filed  written  objections  to  the  assessments,  alleging  that 
they  were  in  excess  of  the  benefits,  in  excess  of  25  percent 
of  the  value  of  the  property,  that  the  proceedings  in  or- 
dering the  improvement  and  letting  the  contract  had  not 
been  conducted  according  to  law,  and  that  the  street  rail- 
way company  had  not  been  assessed  with  its  proportion 
of  the  burden.  These  objections  were  overruled  by  the 
council,  and  the  assessments  levied  as  proposed.  Xo  ap- 
peal from  this  action  or  from  any  order  made  by  the 
council  with  reference  to  said  improvement  was  ever  taken 
to  the  district  court.  The  foregoing  history  of  the  case, 
set  forth  with  more  than  ordinary  detail,  will  enable  us 
to  review  the  controlling  questions  presented  in  argument 
without  further  reference  to  the  pleadings. 

I.     The   statute   under   which   the   pavement  was   or- 
dered constructed  having  provided  for   a  hearing  by  the 
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council   of   all   objections   to   the   proposed   levy   of   special 
assessments    therefor    (Code,    section    823), 

1.  Municipal  COR-  ,     ,        .  i.        ,  »  ^     i       i  n        i 

poRATioNs:  spc-  and    navinff    further    provided    that    all    ob- 

ciai  assess-  ^  '^  ^'■ 

St?*^'i  jections    to    errors,    irregularities,    and     in- 

equalities not  so  presented  for  hearing  shall 
be  considered  waived  (Code,  section  824),  and  it  being 
still  further  provided  that  persons  aggrieved  by  the  orders 
and  decisions  of  the  council  have  a  right  of  appeal  "there- 
from to  the  district  court,  where  all  questions  touching 
the  validity  of  such  assessment  which  have  not  been  waived 
may  be  heard  and  determined  (Code,  section  839),  it 
follows  of  necessity  that  having  appeared  before  the  desig- 
nated tribunal  and  made  kno^\Ti  their  grievances,  and 
having  failed  to  appeal  from  the  order  made  thereon,  the 
property  owners  are  thereafter  estopped  to  question  the 
assessments  or  maintain  action  to  enjoin  their  enforcement, 
unless  it  be  found  tbat  the  council  was  wholly  without 
jurisdiction  in  the  premises.  Crawford  v,  Polk  County, 
112  Iowa,  118;  Nugent  v.  Bates,  51  Iowa,  77;  MacJclot  v. 
City,  17  Iowa,  387;  Harris  v.  Freemont,  63  Iowa,  639; 
Collins  V.  Keohvk,  118  Iowa,  30;  Stevens  v,  Carroll,  130 
Iowa,  465;  Owens  v.  Marion,  127  Iowa,  469;  Comstoch 
i\  Eagle  Grove,  133  Iowa,  589.  Indeed,  the  appellants 
do  not  deny  the  general  correctness  of  this  proposition,  but 
claim  that  in  the  present  instance  the  proceedings  of  the 
council  were  so  defective  as  to  be  void  for  want  of  juris- 
diction. 

II.     The  first  alleged  defect  has  reference  to  the  suffi- 
ciency of  the  vote  in  the  council  by  which  the  first  resolu- 
tion of  necessity  was  adopted.     The  objection  made  is  that 
the    proceeding   having   been    initiated    upon 
provement:       the    counciFs    own    motion,    and    not    upon 

resolution  of  ,   ,  r       i  •      • 

necessity:  vote   the    petition    01    the   majority   of   the    prop- 
erty   owners,    it    required    a    vote    of    three- 
fourths    of    the    council    in    support    of    the    order,    and 
that  the  vote  taken  did  riot,  in  fact,  fulfill  said  require- 
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ment*  The  objection  indicates  a  misapprehension  of  the 
record,  and  of  the  force  and  effect  of  the  statute.  The  pro- 
vision of  the  statute  referred  to  (Code,  section  793)  is 
that  "the  construction  of  the  improvement  shall  not  be 
ordered  made  until  three-fourths  of  all  of  the  members  of 
the  council  shall  assent  thereto,  unless  the  same  shall  be 
petitioned  for  by  the  owners  of  a  majority  of  the  lineal 
front  feet  of  the  property  abutting  thereon."  Now,  when 
was  this  improvement  "ordered  made?''  Certainly  not  at 
the  meeting  of  March  19,  1906,  when  the  resolution  of 
necessity  was  presented.  Under  the  statute  (Code,  sec- 
tion 810)  all  the  council  was  authorized  to  do  at  that 
meeting  was  to  receive  the  resolution,  and  fix  the  date  at 
which  after  due  notice  it  would  be  put  upon  its  passage. 
This  order  was  made  as  we  have  seen  by  a  vote  of  six  yeas 
to  two  nays.  The  vote  was  a  clear  majority  of  the  entire 
council  (making  no  deduction  for  the  single  vacancy  then 
existing),  and  this  in  our  judgment  was  all  that  was  re- 
quired. By  its  express  terms  the  statute  requiring  the 
three-fourths  vote  has  reference  only  to  making  the  order 
for  the  iipprovement,  and  this  was  not  attempted  in  the 
present  instance  until  the  meeting  of  April  16,  1906,  when 
the  resolution  was  passed,  and  the  order  made  by  a  vote 
of  seven  yeas  and  two  nays;  the  vacancy  in  the  council 
having  been  filled.  This  was  clearly  a  compliance  with 
the  statute,  and  the  objection  to  the  sufficiency  of  the  vote 
can  not  be  sustained. 

Objection  is  also  raised  to  the  sufficiency  of  the  record 
of  the  vote  by  the  council  for  the  letting  of  the  second 
contract;     It  would  seem  that  the  clerk  did  not  set  out  a 

detailed  statement  of  the  vote  in  the  general 
^'  of  con^aSt:      rccord  book,  but  did  record  the  same  upon 

sheets    of   roll   calls   specially    prepared   for 
that  purpose,  and  this,  we  think,  was  sufficient  compliance 
with  the  statute.     Moreover,  it  does  appear  that  all  mem- 
bers of  the  council  were  present,  that  a  roll  call  was  taken 
Vol.  141  Ia.— 21 
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on  the  passage  of  the  resolution,  and  that  all  voted  in  the 
affirmative. 

III.  The   statute   provides   that  twenty   days'   notice 
of  the  date  when  the  proposed  resolution  of  necessity  will 
be  considered  by  the  council  shall  be  given  by  four  publi- 
cations  in   some   newspaper   of  general    cir- 

4.  Notice  op  .      .  i  i.  i      i     .         i  •  mi 

RESOLUTION  OF   culatiou  publishcd   m  the  city.      Ihe  notice 

necessity:  .         ,  ,       .  .        -  n.  i      i 

puwicatwn  m  this  lustauce  was,  m  fact,  published  on 
each  of  four  successive  days  in  one  of  the 
papers  of  the  city  more  than  twenty  days  prior  to  the  hear- 
ing, but  the  last  of  these  publications  occurred  on  Sunday; 
and  the  point  is  made  that  such  publication  can  not  be 
taken  into  consideration,  and  that  in  the  eye  of  the  law 
there  were  but  three  publications,  and  any  action  based 
upon  such  incomplete  notice  is  void.  It  is  not  to  be  denied 
that  there  is  authority  tending  to  support  this  contention. 
Scammon  v.  Chicago,  40  111.  146;  Shaw  v.  WiUiams,  87 
Ind.  158  (44  Am.  Eep.  756).  But  this  court  is  commit- 
ted to  the  doctrine  that,  while  the  transaction  of  judicial 
business  on  Sunday  where  not  clearly  authorized  is  with- 
out authority,  yet  mere  ministerial  acts  may  be  lawfully 
performed  on  that  date.  In  State  v.  Ryan,  113  Iowa,  638. 
In  20  Encyc.  PI.  &  Prac.  1197,  this  is  said  to  be  the  pre- 
vailing rule  in  the  absence  of  any  prohibitive  statute.  See, 
also,  8,  &  L.  Society  v.  Thompson,  32.  Cal.  347.  We  are 
satisfied  with  the  rule  as  stated,  and  see  no  reason  to 
abandon  the  position  taken  by  us  in  the  Ryan  case.  The 
publication  of  the  notice  was  sufficient, 

IV.  The  resolution  of  necessity  described  the  pro- 
posed pavement  as  one  to  be  constructed  of  brick  and 
forty-eight  feet  wide  between  the  curbs;  no  mention  being 

made  as  to  the  foundation  or  substructure. 

$.  Resolution  ^,  .,,  _ 

OP  necessity:     1  he    councii  s    order    to    the    emrmeer    was 

details  of  i  .         4.  i. 

proposed  to  advertise  for  proposals     for  paving  Maple 

improvement  r      r  r  o  r 

Street  according  to  the  plans  and  specifica- 
tions on  file  in  his  office.^^     The  advertisements,  as  made, 


Digitized  by  LjOOQiC 


Feb.  1909]  Nixon  v.  City  of  Burlington.       323 

• 

called  for  proposals  for  tlie  grading,  curbing,  "paving  with 
brick  on  a  six-inch  concrete  foundation,'*  and  the  contract 
was  let  on  the  basis  of  such  specification.  Counsel  make 
the  point  that,  as  the  first  resolution  of  necessity  did  not 
mention  the  requirement  of  a  concrete  foundation,  the 
council  had  no  authority  to  let  the  contract  containing  such 
provision.  It  is  true  the  statute  (Code,  section  810)  re- 
quires the  resolution  to  state,  among  other  things,  the  kind 
of  pavement  proposed  and  the  method  of  construction; 
but  this,  we  think,  does  not  make  it  mandatory  that  all 
details  of  the  materials  to  be  used  and  the  method  and 
manner  of  their  use  shall  be  set  forth  in  the  preliminary 
resolution.  Xhe  office  of  the  published  notice  is  not,  we 
think,  to  describe  the  proposed  improvement  with  minute 
specifications  but  rather  to  apprise  the  public,  and  persons 
interested  of  its  general  character,  and  give  opportunity 
for  investigation  and  for  protest  by  those  desiring  to  make 
it  The  engineer  is  presumed  to  be  prepared  with  the 
details  and  with  the  plans  and  specifications  according 
to  which  the  work  must  be  performed.  Notice  that  the 
pavement  is  proposed  to  be  built  of  brick,  granite^  asphalt 
or  wood  blocks  implies  the  purpose  to  construct  it  upon 
a  sufficient  foundation,  and  in  the  usual  and  approved 
manner.  Common  observation  teaches  us  that  the  work  of 
paving  ordinarily  calls  for  the  use  of  a  large  amount  of 
materials  other  than  the  principal  item  from  which  the 
pavement  under  consideration  takes  its  name,  and  it  would 
be  impracticable  to  burden  a  resolution  of  necessity  with 
their  recitation.  It  is  sufficient  that  they  may  be  ascer- 
tained by  reference  to  the  proper  office  where  interested 
property  owners  and  contractors  may  obtain  the  necessary 
information.  There  was  no  fatal  defect  in  the  resolution 
in  this  respect. 

V.  The  action  of  the  city  council  in  providing  for 
an  increase  of  the  width  of  a  part  of  the  pavement  of 
Maple   Street   is  made   another   ground  for   objecting  to 
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the  validity  of  the  assessment.     It  is  possible,  as  argued 
^  ^  on  behalf  of  the  appellant,  that  the  manner 

6.  Special  assess-     ^  ^  ^  ^^  ' 

o?ob>ctiSJr*'^  in  which  this  was  done  was  unwise  or  un- 
businesslike; but  we  discover  no  reason  there- 
in for  holding  the  assessment  void.  If,  after  entering  upon 
the  performance  of  the  work  under  the  first  contract,  the 
city  council  became  convinced  that  public  necessity  or 
public  convenience  required  the  pavement  to  be  wider  than 
was  first  contemplated,  it  would  seem  to  be  reasonably  with- 
in the  scope  of  power  vested  in  that  body  to  legislate  upon 
the  subject,  and  to  take  the  necessary  measures  to  accom- 
plish that  purpose.  The  proceedings  had  with  reference 
thereto  seem  to  be  in  substantial  conformity  with  the  stat- 
ute, and,  if  there  was  any  error  or  irregularity  therein 
by  which  the  burden  of  any  taxpayer  was  unduly  increased, 
the  remedy  therefor  was  provided  in  the  right  to  appeal 
from  such  assessment  to  the  district  court.  No  appeal 
having  been  taken,  the  objection  must  be  held  to  have 
been  waived. 

VI.     Finally,    it    is    said    that   the   notice   given    for 
proposals   by   contractors   was   not  sufficiently   definite   and 
specific;  that  the  clerk  in  recording  the  order  for  the  im- 
Same  provettnent     failed     to    state     whether    such 

order  had  been  mjade  upon  the  petition  of 
the  property  owners  or  upon  the  motion  of  the  council; 
that  a  fair  and  impartial  hearing  of  the  plaintiffs'  objec- 
tion to  the  assessment  was  not  accorded  by  the  council; 
that  a  committee  of  the  council  appointed  to  confer  upon 
the  matter  of  their  complaint  refused  to  accord  them  a 
hearing,  but  none  of  these  matters  go  to  the  jurisdiction 
of  the  council,  and,  as  already  suggested,  the  remedy  for 
such  grievance  is  by  appeal. 

We  find  no  ground  for  disturbing  the  decree  entered 
by  the  district  court,  and  the  same  is  affirmed. 
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Maggie  P.  Webster,  Appellant,  v.  The  Shrine  Temple        }g    J^ 
Company  and  others.  Appellees. 

Boundaries:  adverse  possession.     Mere  possession  by  a  lot  owner 

1  of  adjacent  land  with  no  intention  of  asserting  title  beyond 
the  true  boundary  does  not  constitute  such  adverse  possession 
as  will  ripen  into  title. 

Same:   acquiescence:   burden   of  proof.     A  boundary  line  may  be 

2  established  by  acquiescence,  but  where  the  claimed  line  differs 
from  the  true  boundary  the  burden  is  upon  the  one  asserting 
the  claim  of  acquiescence  to  show  that  the  same  has  been  rec- 
ognized by  both  parties  as  the  true  line  for  the  statutory  period. 
Evidence  held   insufficient  to   show   acquiescence. 

Appeal  from  Polk  District  Court. — Hon.  Hugh 
Bbennan,  Judge. 

Tuesday,  September  22,  1908.  * 

Rehearing  Dejjied  Saturday,   February  20,   1909. 

Action  to  determine  a  disputed  boundary  line  and 
quiet  title.  Decree  for  defendants,  and  plaintiff  appeals. 
— Affirmed. 

Sullivan  &  Sullivan  and  Dunshee  &  Dom,  for  appel- 
lant 

Read  &  Read  and  C.  L.  Nourse,  for  appellees. 

Weaver,  J. — The  plaintiff  is  the  owner  of  the  south 
half  of  lot  1  in  block  4  in  Holcomb's  addition  to  Des 
Moines.  The  defendant  Shrine  Temple  Company  is  in 
possession  of  the  north  half  of  said  lot  under  a  contract 
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of  purchase  from  the  First  Methodist  Episcopal  Church 
of  Des  Moines,  which  for  many  years  prior  to  April,  1905, 
had  occupied  and  used  it  as  a  site  for  its  church  building 
and  parsonage.  The  lot  as  platted  has  a  frontage  of  sixty- 
six  feet  and  depth  of  one  hundred  and  thirty-two  feet, 
the  evidence  tends  to  show  that  in  actual  measurement  it 
is  somewhat  in  excess  of  the  width  named.  The  deeds  in 
the  line  of  the  plaintiffs  title  describe  her  property  as  the 
south  half  of  the  lot,  and  in  the  line  of  the  defendants' 
title  as  the  north  half  thereof,  and  in  neither  case  is  the 
width  of  the  property  conveyed  expressly  mentioned. 
Plaintiff  and  her  grantors  have  for  many  years  occupied 
the  south  half  of  the  lot  as  residence  property.  The  par- 
sonage building  on  the  north  half  stands  at  or  near  the 
south  line  of  the  church  property,  and  for  some  years 
a  fence  has  extended  from  the  east  front  of  the  lot  to  a 
point  near  the  southeast  corner  of  the  parsonage  building, 
and  from  at  or  near  the  southwest  corner  of  said  build- 
ing to  the  west  end  of  the  lot.  It  is  claimed  by  the  plain- 
tiff that  these  fences  and  the  eaves  line  of  the  parsonage 
mark  the  division  between  the  two  tracts,  and  this  division 
or  boundary  she  claims  has  been  established  and  deter- 
mined by  adverse  possession  and  by  the  acquiescence  of 
all  parties  in  interest  for  more  than  ten  years.  The  trial 
court  found  against  plaintiff  on  both  propositions,  and  she 
appeals. 

I.     Cases  of  this  general  character  have  been  so  fre- 
quently before  the  courts,  and  the  law  governing  them  is 
so  well  settled,  that  we  do  not  deem  it  proper  to  consume 
the  time  or  space  to  review  them.     The  only 

1.  Boundaries:  ,  ,         ,  ,  .   .  i    i  i 

adverse  debatable  propositions  presented  by  the   ap- 

possession.  r      r  r  »/  r- 

peal  are  those  of  fact,  and  nothing  is  to  be 
gained  by  an  extended  statement  of  the  testimony.  We 
have  first  to  inquire  whether  there  is  any  showing  of  facts 
on  which  the  court  can  uphold  the  claim  of  adverse  pos- 
session.    An  examination  of  the  record  leads  us  to  agree 


Digitized  by  LjOOQiC 


Feb.  1909]     Websteb  v.  Sheine  Temple  Co.  327 

with  the  trial  court  that  this  inquiry  must  be  answered 
in  the  negative.  The  plaintiff,  testifying  as  a  witness, 
expressly  admits  that  she  never  at  any  time  intended  to 
make  any  claim  to  the  property  other  than  such  as  belonged 
to  her,  and  that  she  claimed  up  to  the  alleged  boundary 
because  she  believed  and  supposed  it  to  be  the  correct  line. 
Under  the  rule  established  in  this  State,  possession  thus 
taken  and  held  by  mistake,  and  without  intention  to  as- 
sert title  beyond  the  true  boundary,  is  not  adverse,  and, 
without  more,  never  ripens  into  title.  See  Miller  v.  Mills 
County,  111  Iowa,  654,  and  cases  there  cited.  Moreover, 
the  conduct  of  the  plaintiff  on  the  one  hand  and  the 
church  authorities  on  the  other,  as  developed  in  the  tes- 
timony, tends  strongly  to  rebut  the  theory  that  plaintiff 
and  her  grantors  made  any  claim  of  right  or  title  to  the 
property,  except  so  much*  thereof  as  was  included  within 
the  true  boundaries  of  the  tract  described  in  their  deeds. 
II.  The  only  other  question  to  be  considered  is 
whether  the  plaintiff  has  shown  such  acquiescence  in  the 
line  marked  by  the  fences  and  the  eaves  line  of  the  parson- 
age as  will  entitle  her  to  a  decree  under 
wccn'se:  bur-     our  statutc.     For  the  purposes  of  this  case 

den  of  proof.       , 

it  may  be  admitted  that,  if  the  plaintiff  has 
succeeded  in  showing  that  the  owners  of  the  property  on 
both  sides  have  recognized  and  acquiesced  in  the  line  to 
which  she  now  claims  for  a  period  of  ten  years  or  more, 
she  is  entitled  to  the  relief  demanded.  But  in  our  opin- 
ion the  evidence  does  not  bear  out  her  contention.  The 
fences  to  the  east  and  to  the  west  of  the  parsonage  were 
not  constructed  to  coincide  with  the  extension  of  the 
eaves  line  which  plaintiff  claims  marks  the  boundary.  At 
the  southeast  comer  of  the  parsonage  there  was  an  open 
passageway,  and  at  the  southwest  comer  a  gateway,  giving 
the  occupant  of  the  north  half  of  the  lot  entrance  to  the 
strip  now  in  dispute.  The  parsonage,  which  was  original- 
ly  built    further   to   the   north,   was   latter   moved    to    the 


Digitized  by  LjOOQiC 


328       '  FiTZGiBBON  V.  Dbedgino  Co.        [141  Iowa 

south  and  so  located  as  to  project  southward  heyond  the 
line  of  the  fence.  During  the  years  since  the  fence  was 
built  the  occupants  of  the  north  half  of  the  lot  appear  to 
have  used  and  claimed  the  right  to  use  the  disputed  strip, 
or  parts  thereof,  and  have  exercised  that  right.  I.  N. 
Webster,  who  at  one  time  held  the  title  to  the  south  half 
and  is  the  principal  witness  for  plaintiff,  being  asked 
whether  persons  representing  the  church  during  the  last 
twenty  or  twenty-five  years  came  over  on  the  south  side 
of  the  fence  to  paint  and  make  repairs,  replied:  'TTes, 
sir;  they  used  it  just  as  though  it  was  theirs.'  I  have  been 
furnishing  a  lot  there  for  the  last  twenty-five  years." 
Other  indications  are  not  wanting  that  the  fence  was 
mutually  regarded  as  a  merely  tentative  line;  the  location 
of  the  actual  line  having  never  been  definitely  ascertained. 
The  burden  was  upon  the  plaintiff  to  show  the  necessary 
acquiescence,  and  we  are  satisfied  that  in  this  she  has 
failed. 

The  surveys  made  and  shown  in  evidenfce  indicate 
that  the  true  line  is  at  the  point  fixed  by  the  trial  court, 
and  the  decree  appealed  from  is  affirmed. 


Henbt    Fitzgibbon,    Appellee,    v.    Westebn    Dredging 
Company  et  al..  Appellants. 

Drainage:    construction    of    ditch:    injury    to    adjacent    land: 

1  liability  of  contractor.  In  excavating  a  drainage  ditch  in  a 
district  established  by  public  authority  the  contractor  is  re- 
quired to  use  reasonable  care  to  avoid  injury  to  adjacent  lands; 
but  he  is  not  liable  for  injury  the  natural  result  of  carrying 
the  plan  of   drainage   into   execution 

Same:   means  employed  for  excavating.     In  constructing  a  public 

2  drainage  ditch  the  contractor  may  employ  the  means  and  method 
of  excavation  usually  and  generally  approved  for  that  kind 
of  work,  where  there  is  no  provision  otherwise  in  the  contract. 
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Same.  Where  the  plan  of  a  public  drainage  ditch  cuts  across  the 
J  course  of  a  stream,  but  there  was  no  provision  of  the  con- 
tract requiring  the  contractor  to  take  care  of  surplus  water 
by  means  of  a  dam  or  by-pass,  he  was  not  liable  for  injury 
to  adjacent  lands  on  account  of  overflow  from  the  ditch  of 
water  naturally  accumulating  therein,  where  he  followed  the 
plan  furnished,  used  the  usual  machinery^  for  such  work  and  by 
no  act  or  omission  of  his  own  increased  the  flow. 

Appeal  from  Harrison  District  Court. — Hon.  A.   B. 
Thornell,  Judge. 

Tuesday,  September  29,  1908. 
Rehearing  Denied  Saturday,  February  20,   1909. 

Action  at  law  to  recover  damages  to  crops  by  over- 
flow occasioned  by  the  alleged  negligence  of  defendants. 
Judgment  for  plaintiff,  and  defendants  appeal — Reversed. 

C.   W.  Kellogg,  for  appellants. 

/.  8.  Dewell,  for  appellee. 

Weaver,  J. — The  ooimties  of  Harrison  and  Potta- 
wattamie, Iowa,  having  by  appropriate  actions  of  their 
respective  boards  of  supervisors  established  a  drainage  dis- 
trict embracing  lands  in  both  jurisdictions,  the  contract 
for  excavating  the  required  ditch  was  let  to  the  defendants. 
At  the  point  involved  in  this  controversy  the  course  of  the 
ditch  is  along  the  general  course  of  a  waterway  known  as 
"Willow  creek,"  but,  as  said  channel  is  very  crooked,  the 
ditch  in  places  cuts  across  its  loops  and  bends,  shortening 
the  route  of  its  flow.  The  general  situation  and  the  loca- 
tion of  plaintiff's  land  with  reference  to  the  ditch  are 
made  reasonably  clear  in  the  accompanying  plat: 
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Plaintiff's  demand  for  a  recovery  in  this  action  is 
based  upon  the  theory  that  defendant  in  constructing  the 
ditch  and  working  in  a  southwesterly  direction  down  the 
course  of  the  stream  cut  through  its  banks  at  the  point 
marked  A  on  the  plat,  and  in  so  doing  negligently  ob- 
structed the  channel,  and  after  cutting  through  the  south- 
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westerly  bank  failed  to  restore  or  close  it  against  the 
escape  of  the  waters  of  the  creek  into  the  ditch,  and  failed 
to  protect  the  adjacent  lands  from  the  resulting  overflow 
by  providing  an  outlet  or  escape  therefor  into  the  creek 
below  in  advance  of  the  dredge  or  by  other  reasonable 
means  protecting  such  lands  from  injury.  It  is  further 
claimed  that,  by  reason  of  such  negligence,  the  water  from 
the  creek  swollen  by  storm  passed  into  the  ditch  and  over- 
flowed its  banks,  and  extended  westward  across  the  land  of 
an  intervening  owner  to  the  land  of  the  plaintiff,  and 
caused  the  injury  of  which  complaint  is  made.  The  alle- 
gations of  negligence  and  damage  are  denied  by  the  plain- 
tiff. There  is  substantial  harmony  in  the  testimony  as 
to  many  of  the  material  facts  to  be  considered,  and  the 
arguments  of  counsel  are  directed  in  the  main  to  ques- 
tions of  law  which  they  believe  to  be  involved  in  the  ap- 
peal. Of  these  we  think  it  necessary  to  discuss  the  fol- 
lowing only.  Among  other  things,  the  court  charged  the 
jury  as  follows: 

As  before  stated,  it  appears  without  conflict  that  the 
defendants  were  not  acting  wrongfully  or  illegally  in  dig- 
ging the  ditch  in  question,  but  were  doing  it  under  the 
authority  of  law;  and  it  further  appears  that  at  the  time 
of  the  flood  in  question,  and  at  the  time  the  defendants 
cut  the  banks  of  Willow  creek,  the  ditch  was  being  dug 
by  defendants  on  the  line  and  substantially  according  to 
the  plan  adopted  by  the  counties  in  providing  for  said 
ditch.  Under  such  circumstances,  the  defendants  had  the 
right  to  cut  the  banks  of  Willow  creek,  and  their  act  in 
so  doing  was  not  illegal  nor  negligent.  But  if  when  tak- 
ing into  account,  so  far  as  shown  by  the  evidence,  the  flow 
of  water  in  the  creek,  and  all  that  was  known  to  the  de- 
fendants, or  ought  to  have  been  known  to  them  in  the 
exercise  of  reasonable  care  upon  their  part,  as  to  what 
floods  were  likely  to  occur  along  said  stream  and  ditch 
before  they  would  again  reach  said  creek  at  a  point  lower 
down  in  the  construction  of  said  ditch,  it  appears  from  the 
evidence    that    reasonable    prudence    would    have    dictated 
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when  they  cut  the  bank  of  the  creek  and  crossed  same  with 
the  ditch,  that  they  should  have  closed  up  the  opening  thus 
made  in  the  bank  of  the  creek  with  a  dam,  or  should  have 
provided  some  outlet  ahead  of  their  dredge  boat  to  carry 
the  flood  waters  likely  to  come  down  the  ditch,  and  there- 
by prevent  same  from  flooding  the  lands  adjoining  or  near 
the  ditch,  then  it  was  their  duty  to  do  so,  and  if,  under 
such  circumstances,  it  appears  that  they  failed  to  build 
such  dam  or  to  provide  such  outlet,  such  failure  on  their 
part  would  constitute  negligence. 

The  central  thought  of  this  instruction,   that  in  per- 
forming their  contract  it  was  defendant's  duty  to  use  rea- 
sonable care  in  the  manner  and  method  of  its  performance 
to  avoid  injury  to  the  adjacent  lands,  is  un- 
*'  ?tniction*or"'  doubtedly   correct.      It   is  equally  true  that, 
to  adja?inr      ^^^    "^'^^^^    ^ciug    constructcd    by    the    State 
^f"com?acton     acting  through  its  local  agencies  in  the  ex- 
ercise of  its  power  of  eminent  domain,   the 
contractor  and  laborers  who  do  the  work  of  actual  excava- 
tion are  not  liable  for  damages  which  naturally  result  to 
said  lands  from  carrying  the  scheme  or  plan  of  drainage 
into  execution.     In  other  words,  if  the  contractor  or  labor- 
er  makes   the   ditch   substantially   in   accordance   with   the 
plan  furnished  him,  taking  reasonable  care  to  avoid  doing 
or   causing   unnecessary    injury    to    adjacent   lands,    he    is 
not  charged  with  responsibility  for  injurious  effects  which 
naturally   follow   the   authorized    improvement. 

In  the   absence  of  any   provision   to   the   contrary  in 

the  contract,   it  will   also  be  conceded   that  the  contractor 

may  employ  means  and  methods  of  excavation  which  are 

usual    and    approved    erenerally    amonsr    per- 

2.  Same:  means  .  ,  ^  -     i       r  •  a       • 

employed  for     sons  performing  that  kind  of  service.     As  is 

excavating.  . 

well  known,  drainage  ditches  of  any  consid- 
erable proportions  in  this  State  are  quite  generally  con- 
structed by  the  use  of  steam  dredges  mounted  on  a  boat  or 
raft  working  from  the  highest  elevation  on  the  route  down 
grade  in  the  direction  of  the  outlet,  the  boat  or  raft  float- 
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ing  upon  the  water  which  accumulates  in  the  ditch  as  the 
work  advances.  Katurally  the  further  the  work  progresses 
the  larger  the  body  of  water  which  may  be  expected  to 
accumulate  behind'  the  dredge,  and,  where  many  ponds  or 
swampy  places  are  tapped,  it  is  inevitable  that  some  of  the 
water  so  collected  w^ill  fill  or  overflow  the  banks  of  the 
ditch  before  the  pressure  is  relieved  by  the  completion  of 
the  excavation  to  some  outlet.  For  damages  caused  by  such 
overflow,  the  contractor  under  the  rule  already  stated  is 
not  to  be  held  liable  without  it  being  shown  that  such 
overflow  was  caused  or  augmented  by  some  negligent  act 
or  omission  on  his  part.  There  is  no  contract  relation 
express  or  implied  between  him  and  the  landowner,  and 
the  measure  of  his  duty  in  the  premises  is  found  in  the 
general  rule  which  binds  each  person  to  so  use  and  en- 
joy his  own  rights  and  privileges  as  to  avoid  injury  to  his 
neighbor.  We  can  conceive  that  if  it  were  alleged,  and 
there  were  any  evidence  to  sustain  the  allegation  that  it 
was  customary  or  usual  for  contractors  under  such  circum- 
stances to  guard  against  the  excessive  accumulation  of 
water  in  the  ditch  by  damming  the  flow  or  by  digging  a 
by-pass  ahead  of  the  dredge  to  some  outlet,  and  that  the 
contract  was  made  with  reference  to  such  custom  or  usage, 
a  very  different  conclusion  might  be  reached.  But  there  ' 
is  neither  allegation  nor  evidence  to  that  effect  in  the 
case  before  us,  and  upon  such  a  record  we  are  persuaded 
that  failure  to  make  use  of  this  expedient  can  not  be 
held  to  be  negligence. 

The   defendants  were  employed   to   construct  a   ditch, 
an  open  channel  for  the  flow  of  water,  and  not  to  dam  the 
flow  thus  provided   for.      The   plan   required  the   ditch   to 
Same.  ^  ^^^  across  the  course  of  Willow  creek  at 

the  particular  point,  and  the  fact  that 
water  from  said  channel  would  run  into  the  ditch  and 
follow  the  course  of  the  dredge  must  have  been  antici- 
pated  by   all  parties   concerned.      In   the   very   nature   of 
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things,  having  cut  through  the  banks  of  the  stream,  it 
would  be  impracticable  to  dam  the  opening  thus  made 
until  the  dredge  had  proceeded  far  enough  for  the  boat 
or  raft  carrying  the  machinery  to  pass  through,  and  the 
time  required  to  thereafter  construct  a  dam  may  have  been 
sufficient  to  carry  the  dredge  forward  to  the  outlet  pro- 
vided by  the  next  crossing  of  the  course  of  the  stream. 
A  dam  across'  the  ditch  which  would  have  been  sufficient 
to  protect  the  plaintiff's  land  might  have  served  to  overflow 
and  injure  the  land  of  some  other  proprietor.  If  the  con- 
tractors are  to  be  held  to  care  for  the  surplus  water  in 
the  ditch  by  constructing  dams  and  digging  by-passes,  it 
will  be  readily  seen  that  such  responsibility  will  often 
involve  largely  increased  liability,  and  necessitate  a  cor- 
responding increase  in  the  compensation  to  be  paid  for 
these  works  of  public  improvement.  It  would  doubtless 
be  competent  for  the  board  of  supervisors  in  letting  the 
contract  to  provide  that  the  contractors  shall,  by  the  con- 
struction of  dams  and  dikes  or  other  suitable  devices,  pre- 
vent the  overflow  of  water  from  the  ditch  to  adjacent 
lands,  and  possibly  this  provision  would  be  available  to 
the  owner  of  such  lands  in  an  action  ex  contractu  under  a 
principle  analogous  to  that  which  was  applied  in  Hipwell 
V.  Surety  Co.,  130  Iowa,  656.  Where  such  condition  is 
exacted,  the  contractor  is  forewarned  and  makes  his  bid 
with  the  obligation  in  view;  but,  where  no  such  condition 
is  provided,  and  the  contractor  undertakes  simply  to  ex- 
cavate the  ditch  on  the  line  according  to  the  plan  laid  down 
for  his  guidance,  he  does  not  in  our  judgment  assume  any 
liability  for  the  care  of  the  water  naturally  accumulating 
behind  his  dredge.  He  must  not^  of  course,  by  his  own 
negligent  act  or  omission  increase  the  amount  of  water 
in  the  ditch  beyond  that  which  naturally  accumulates 
from  its  construction  according  to  the  authorized  plan,  nor 
by  his  negligent  opening  or  breaking  down  or  weakening 
the  banks  contribute  to  the  escape  of  the  water  to  the  in- 
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jury  of  others,  and  for  failure  of  duty  in  this  respect 
his  liability  can  not  be  questioned.  But,  in  the  absence 
of  any  other  showing  than  the  undertaking  to  excavate 
the  ditch  according  to  a  given  plan,  we  think  the  contractor 
is  under  no  duty  to  protect  adjacent  lands  against  overflow 
from  such*  ditch  by  diking  its  banks  or  damming  the 
channel  which  he  makes  or  by  constructing  by-passes  to 
carry  off  the  floods.  If  a  city  orders  the  grading  of  a 
street  upon  a  plan  the  natural  effect  of  which  is  to  arrest 
the  escape  of  surface  water,  and  set  it  back  upon  the  prop- 
erty of  adjacent  owners,  the  contractor  or  employee  who 
performs  such  work  according  to  the  plan  is  not  liable  for ' 
the  injuries  resulting,  unless  he  contributes  thereto  by 
some  negligence  on  his  part.  We  think  no  one  would  con- 
tend that  he  must  take  notice  of  the  defects  in  said  plan 
and  provide  means  by  which  to  protect  the  adjacent  prop- 
erty against  injury  arising  from  the  fault  of  the  city  in 
planning  the  improvement.  Pearson  v.  Zahle,  78  Ky. 
170;  ShxAV  v.  Crocker,  42  Cal.  435.  If  this  be  true,  and 
we  doubt  if  any  authority  can  be  cited  to  the  contrary, 
we  can  conceive  of  no  reason  for  applying  any  different 
rule  to  cases  like  the  one  now  before  us.  Chapel  v.  Smith, 
80  Mich.  100  (45  K  W.  69).  *      • 

The  trial  court  in  the  case  at  bar  correctly  held  as 
a  matter  of  law  that  the  defendants  had  the  lawful  right 
to  excavate  the  ditch  across  the  course  of  the  stream,  and 
that  at  the  time  of  the  injury  complained  of  they  were 
doing  said  work  in  substantial  accordance  with  the  author- 
ized plan.  There  was  also  no  error  in  stating  that,  in  per- 
forming their  said  contract,  the  defendants  were  bound 
to  exercise  reasonable  care  to  avoid  the  unnecessary  flood- 
ing of  the  adjacent  lands,  but  we  hold  that  no  case  was 
made  by  the  plaintiff  which  would  justify  the  jury  in 
charging  defendant  with  negligence  in  failing  to  intercept 
and  prevent  such  flow  by  damming  the  ditch  behind  the 
dredge,  or  by  constructing  some  temporary  ditch  or  trench 


Digitized  by  LjOOQiC 


336  BURCHAKDT    V.    ScOFIELD.  [141    loWE 

to  carry  off  the  surplus  waters,  and  that  the  submission 
of  such  question  to  the  jury  was  prejudicial  error. 

Other  alleged  errors  are  not  likely  to  arise  on  a  re- 
trial, and  we  shall  not  discuss  them. 

For  the  reasons  stated,  a  new  trial  must  be  ordered. 
The  judgment  of  the  district  court  is  therefore  reversed. 


1141      3331 
141    sisj       •   Nick    Bubchaedt,     Appellant,     v.     William    Scofield, 

Appellee. 

Taxation:   erroneous    sale:    official   recobd   of   same:    rights   of 

1  OWNER.  Where  a  tax  payer  has  paid  the  taxes  demanded  of 
him  but  the  treasurer  gave  him  a  receipt  covering  an  incor- 
rect description  by  omitting  a  portion  of  the  premises,  and 
after  sale  but  before  time  for  redemption  expired  he  discovered 
the  error  and  made  a  notation  on  the  tax  record  of  the  fact 
that  the  sale  was  erroneous,  as  authorized  by  statute,  the  owner 
can  rely  on  the  record  so  made;  and  the  treasurer  has  no 
authority  to  erase  the  entry  and  issue  a  deed  to  the  purchaser 
without  notice  to  the  owner  and  an  opportunity  fi^ven  for  him 
to   protect    his    rights. 

Same:   negligence:   equitable  relief.     A  tax   payer  is  not   to  be 

2  charged  with  negligence  simply  because  he  relies  upon  informa- 
tion given  him  by  a  county  treasurer  respecting  the  taxes  he 
is  required  to  pay,  and  if,  having  made  timely  effort  to  pay 
the  same  or  to  redeem  from  a  sale,  he  is  misled  by  tjie  con- 
duct or  mistake  of  the  officer  a  court  of  equity  will  grant  him 
relie' 

Appeal   from    Washington   District    Court. — Hon.    W.    G. 
Clements,  Judge. 

Monday,  October  26,   1908. 

Rehearing  Denied  Saturday,  February  20,  1909. 
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Action  to  set  aside  tax  deed  and  to  redeem  land 
from  tax  sale.  Decree  for  defendant,,  and  plaintiff  ap- 
peals.— Reversed. 

/ 

Charles  A.  Dewey,  for  appellant. 

W.  M.  KeeUy,  for  appellee. 

Weaveb,  J. — The  record  in  this  case  is  quite  compli- 
cated, and  not  a  little  difficult  to  understand,  but  we 
gather  therefrom  the  following  facts:  Prior  to  September 
28,  1901,  the  plaintiff  owned  among  other  tracts  in  the 
same  section,  twenty-three  and  three-quarter  acres  of  land 
in  section  27,  township  74,  range  8,  in  Washington  Coun- 
ty. Of  this  land  fifteen  acres  constituted  a  part  of  the 
west  half  of  the  southeast  quarter  of  the  northeast  quarter 
of  said  section,  while  the  remainder  lay  on  the  other  side 
of  the  half  section  line.  The  land  now  in  controversy  is 
the  north  five  acres  of  the  fifteen-acre  tract.  On  the  date 
above  named  plaintiff  conveyed  the  twenty-three  and  three- 
quarter  acres  to  one  Simpson,  who  held  the  same  until 
the  year  1906,  when  he  reconveyed  all  of  the  tract  to 
plaintiff.  In  1902  Simpson,  who  then  owned  no  other 
land  in  said  section,  paid  the  taxes  on  the  entire  twenty- 
three  and  one-half  acres  for  the  year  1901,  and  on  October 
28,  1903,  offered  to  the  county  treasurer  to  make  payment 
of  the  taxes  thereon  for  the  year  1902.  It  appears,  how- 
ever, that  none  of  the  land  had  been  assessed  in  his  name, 
and  the  five  acres  in  question  were  assessed  to  one  Van 
Sant,  a  former  owner,  while  the  rest  of  the  twenty-three 
and  one-half  acres  was  included  in  the  assessment  to  the 
plaintiff  Burchardt,  who  was  the  owner  of  several  other 
small  tracts  in  the  immediate  vicinity.  The  description  of 
Simpson's  land  being  somewhat  complicated,  he  or  the 
treasurer,  or  both,  appear  to  have  become  confused  over 
it,  with  the  result  that  the   treasurer  received  the  taxes, 
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and  issued  to  Simpson  a  receipt  for  the  taxes  of  1902  upon 
twenty-three  and  one-half  acres  of  land  by  an  indefinite 
description,  which,  as  near  as  can  be  traced,  covers  land 
immediately  south  and  east  of  the  true  description.  At 
the  tax  sale  in  December  of  the  same  year,  the  tax  assessed 
to  Van  Sant  upon  the  five-acre  tract  being  uhpaid,  said 
tract  was  struck  off  to  the  defendant  herein.  Later  when 
Simpson  reconveyed  to  plaintiff,  he  passed  over  to  the 
grantee  the  tax  receipt  above  mentioned,  and  plaintiff, 
being  unable  to  identify  the  land  by  its  description  as  a 
fractional  pa?*t  of  the  section,  took  it  believing  it  evidenced 
the  payment  of  the  taxes  upon  the  entire  twenty-three  and 
one-half  acres.  The  evidence,  however,  tends  to  show  that 
Simpson  had  become  aware  of  the  tax  sale,  and  visited 
the  treasurer's  office,  where  he  exhibited  his  receipt,  and 
asked  to  have  the  matter  corrected.  He  claims  to  have  been 
informed  by  the  treasurer,  who  does  not  deny  the  statement, 
that  an  error  had  been  made,  and  the  money  received 
from  defendant  for  the  sale  of  this  tract  would  be  refund- 
ed to  him,  thus  clearing  the  cloud  from  Simpson's  title. 
After  plaintiff  had  become  repossessed  of  the  title  he 
employed  the  assistance  of  one  Deeds,  and  went  with  him 
to  the  treasurer's  office,  where  he  again  exhibited  the  tax 
receipt,  and  with  the  aid  of  counsel  sought  to  have  the 
land  relieved  from  the  sale.  The  treasurer,  appearing  to 
be  convinced  that  it  was  a  meritorious  case,  wrote  upon 
the  proper  book,  opposite  the  record  of  the  tax  sale  of  the 
five-acre  tract,  as  provided  in  Code,  section  1447,  the  fol- 
lowing entry:  "Erroneous.  Double  assessment,  (Jet 
refund  by  order  of  Board.*'  This  entry  was  made  both  in 
the  Auditor's  record  of  sales,  and  in  the  appropriate  books 
in  the  treasurer's  office.  Plaintiff  testifies  that  at  the  time 
this  entry  was  made  he  informed  the  treasurer  he  was 
ready  and  willing  to  pay  the  taxes,  if  any  were  required, 
to  clear  the  land  from  the  claim,  but  was  informed  by  said 
officer  that  no   payment  was  necessary,    as   the  board   of 
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supervisors  would  refund  the  money  to  the  defendant. 
Thereafter,  the  three-year  period  of  redemption  having 
expired,  the  defendant  presented  his  certificate  of  pur- 
chase to  the  treasurer,  and  demanded  a  deed.  The  treas- 
urer thereupon,  after  some  investigation  and  inquiry,  but 
without  notice  to  plaintiff,  erased  from  his  books  the  entry 
we  have  above  quoted,  and  executed  and  delivered  the  tax 
deed  under  which  the  defendant  claims  title. 

We  have  been  favored  by  quite  elaborate  briefs  by 

counsel  for  the  respective  parties,  discussing  various  phases 

of  the  law  governing  tax  liens  and  tax  titles,  but  we  think 

it  unnecessary  to  review  all  the  points  made. 

*•  '^ajcatioh:         ^q  regard  it  as  well  established  by  the  rec- 

erroneous  o  v 

•d^j>fficiai  Qj,^  |.jjg|.  Simpson,  who  then  held  the  title, 
of°own^**  applied  in  due  time  and  in  good  faith  to  the 
county  treasurer  to  pay  the  taxes  on  the  land 
in  question.  He  paid  the  taxes  demanded  of  him,  and  the 
treasurer  gave  to  him  a  receipt  therefore  covering  an  in- 
definite ambiguous  description,  which,  so  far  as  it  is  cap- 
able of  location,  does  not  seem  in  fact  to  include  this  tract. 
After  the  sale  had  been  made,  but  before  the  time  for  re- 
demption had  expired,  the  attention  of  the  treasurer  being 
called  to  the  confusion  in  the  record,  and  to  plaintiff's 
claim  that  the  tax  had  been  paid,  he  conceded  the  claim, 
and,  following  the  direction  of  the  statute  above  quoted, 
made  an  entry  upon  the  record  designating  this  sale  as  er- 
roneous, and  presenting  a  proper  case  for  a  refund  by 
the  coxmty  to  the  purchaser,  and  therefore  requiring  no 
redemption  by  the  plaintiff.  In  our  judgment  the  plaintiff 
had  a  right  to  rely  upon  this  action  of  the  treasurer,  and 
upon  the  record  so  made,  and  the  treasurer  could  not  right- 
fully thereafter  erase  such  record,  and  issue  a  deed  to  the 
purchaser,  without  notice  or  opportunity  to  plaintiff  to  re- 
deem or  otherwise  protect  his  rights  in  the  premises.  The 
statute  referred  to  provides  that  when  it  shall  be  made  to 
appear  to  the  treasurer,  before  the  execution  of  a  deed  for 
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land  sold  for  taxes,  that  such  taxes  had  in  fact  l>ecn  paid 
before  the  sale,  he  shall  make  an  entry  opposite  such  tract 
in  tlie  sile  book  that  the  same  "was  erroneously  sold,  and 
sucli  entry  shall  be  evidence  of  the  fact  therein  stated,  and 
the  purchase  money  shall  be  refunded  to  the  purchaser.'' 
Such  entry,  once  made,  is  not  to  be  treated  aft  a  mere 
private  memorandum  of  the  officer,  subject  to  be  erased 
or  chanc:e(l  by  him  at  the  solicitation  of  any  person  ad- 
versely interested.  It  is  an  official  record,  presumed  to 
have  been  made  upon  sufficient  showing  and  due  investi- 
gation, and  is  by  statute  made  evidence  of  the  truth  and 
correctness  of  the  fact  therein  stated.  For  the  purposes 
of  this  case  it  is  immaterial  whether  the  finding  so  made 
and  entered  by  the  treasurer  might,  upon  proper  trial, 
have  been  found  to  be  a  mistaken  one.  It  was  not  for  him 
to  attempt  to  correct  tlie  mistake,  if  any  was  made.  Wliile 
the  treasurer  is,  generally  speaking,  not  a  judicial  officer, 
he  is  charged  with  some  quasi  judicial  functions,  and  his 
finding  and  entry  in  this  matter  involve  a  finding  from 
evidence  wliich  satisfied  his  own  mind  that  the  case  was 
one  of  double  assessment  or  taxation,  and  such  finding, 
entered  upon  the  appropriate  books,  constitutes  a  statutory 
record,  which  we  think  must  stand  until  a  court  of  compet- 
ent jurisdiction  shall  adjudge  it  to  have  been  erroneously 
made,  lie  is  not  empowered  to  sit  in  review  of  his  own 
acts  done  under  statutory  authority  or  direction. 

The  case  of  People  r.  WempJe,  144  X.  Y.  478  (39 
X.  E.  397)  is  quite  in  point.  There  the  comptroller,  act- 
ing in  ignorance  of  certain  material  facts,  and  having 
granted  an  order  permitting  a  redemption  from  tax  sale, 
was  asked  to  reconsider  his  action,  but  refused,  on  the 
ground  that  he  had  no  power  to  correct  or  change  the 
order  when  once  made.  On  certiorari  this  position  was 
held  to  be  sound,  the  court  saying:  "His  action,  so  far 
as  it  was  of  a  judicial  character,  was  bounded  and  eon- 
trolled  by  the  strict  and  limited  jurisdiction  conferred  by 
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the  statute.  That  gave  him  no  right  to  review  his  own 
orders  and  annul  or  vacate  them  exee])t  in  the  simj)le  ease 
of  a  cancellation  of  a  tax  sale.  .  .  .  But  it  is  said 
that,  since  an  officer  acts  judicially  in  granting  the  re- 
demption, he  has  inherent  power  to  vacate  his  own  orders. 
I  do  not  understand  he  has  any  power  except  such  as  tlie 
statute  gives  him.  It  is  the  general  rule  that  officers  of 
special  and  limited  jurisdiction  can  not  sit  in  review  of 
their  own  orders  or  vacate  or  annul  fhem.''  Any  other 
rule,  in  cases  like  the  one  before  us,  would  expose  the  land- 
owner to  great  prejudice  and  loss  without  fault  on  his  part, 
and  w^ithout  adequate  remedy  or  redress. 

The    taxpayer    is    not    to   be    charged    with    negligence 
simply  because   he  relies   upon   information   given   him   by 
the   county   treasurer   with    respect    to    the    taxes   he    is   re- 
quired  to   pay;   and,   if  he   makes   a   timely 
gence:  equit-      and   houcst   cffort   to   pav   such    taxes,    or   to 

able  relief.  i  •       i         i      /•  "^  i     • 

redeem  his  land  from  tax  sale,  and  is  mis- 
led by  the  conduct  or  mistake  of  said  officer,  a  court  of 
("piity  will  grant  him  relief.  ConiiiKj  r.  Davis,  44-  Iowa, 
(►22;  llrndrrson  r.  liohinson,  70  Iowa,  (U)*] ;  lliniiHujcr  v. 
Malionej/,  78  Iowa,  r);>7.  The  case  at  bar  appears  to  come 
fairly  within  the  equitable  principles  recognized  and  ap- 
plied in  our  j)recedeuts.  When  the  treasurer  found  that 
tli(^  sale  was  erroueou'^,  and  nuide  entry  of  such  finding 
upon  the  sale  book,  it  necessarily  had  the  effect  to  remove 
that  tract  of  land  from  the  list  of  those  for  which  a  deed 
could  properly  be  issued,  until  at  least  such  finding  had 
been  properly  set  aside  or  canceled  by  some  competent  tri- 
bunal. It  follows  that  the  tax  deed  should  have  b^^en  set 
a^de   by   the   trial   court. 

'  The  record  does  not  fairly  disclose  whether  the  de- 
fendant has  paid  any  taxes  upon  the  property  pending 
this  litigation  for  which  he  has  an  equitable  claim  to  be 
reimbursed,  but  if  there  be  any,  his  rights  can  be  pro- 
tected by  the  final  decree. 
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The  decree  appealed  from  is  reversed,  and  cause  re- 
manded, for  a  decree  in  harmony  with  this  opinion. — 
Reversed. 


Frakoi8  J.   MoCTJu.oiroH  and  Jitlia  M.   MoCulloitgh, 
V.  MiwiOB  R  HouAE,  Appellant 

Landlord  and  tenant:  disturbance  op  possession:  damages.  A 
tenant  can  not  offset  against  his  rent  a  claim  of  damages  by 
reason  of  the  fact  that  the  tenants  of  other  apartments  in 
the  same  building  so  conduct  the  same  as  to  constitute  a 
nuisance,  where  the  landlord  upon  complaint  did  what  he  could 
to  terminate  the  nuisance  and  caused  the  objectionable  parties 
to  vacate,  and  after  making  complaint  the  tenant  paid  rent 
without  further  objection. 

Appeal   from  Scott   District   Court. — ^Hon.    J.    W.    Bol- 
LiKGEB,   Judge. 

Friday,   Ootobeb  30,   1908. 

Rehearing  Denied  Saturday,  February  2.0,  1909. 

The  plaintiff  brought  this  suit  to  recover  rent  due 
from  the  defendant.  She  counterclaimed  for  damages 
to  her  possession.  There  was  a  directed  verdict  for  the 
plaintiffs,  and  the  defendant  appeals. — Affirmed. 

M.  B.  Qannon,  for  appellant. 

Sharon  &  Donegan,  for  appellees 

fiHBRwiN,  J. — There  is  no  controversy  over  the  lease 
or  over  the  amount  of  rent  due  thereunder.  The  contest 
arises  solely  on  the  defendant's  cotmterclaim.  She  claimed 
that  she  had  been  disturbed  in  her  possession  of  the  prem- 
ises by  reason  of  disreputable  lessees  of  another  part  of 
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the  same  building,  and  that  damages  thus  occasioned 
should  be  paid  by  the  plaintiff  and  constitute  an  offset  to 
the  amount  of  rent  due.  The  facts  are  that  the  plaintiffs 
leased  another  portion  of  the  premises  to  a  Mr.  Perkins, 
against  whom  no  complaint  is  made.  Mr.  Perkins'  term 
expired  on  the  1st  of  March,  1906,  but  in  November,  1905, 
he  wished  to  sublet  the  premises  to  a  family  by  the  name 
of  Kelly,  and  to  this  plaintiffs  consented  after  making 
some  investigation  as  to  the  character  of  the  Kellys.  The 
Kellys  went  into  possession  under  their  contract  with  Mr. 
Perkins  about  the  1st  of  December,  and  remained  there 
until  the  15th  or  20th  of  February  following.  Some  time 
about  the  1st  of  January  a  tenant  by  the  name  of  Evans 
complained  to  the  plaintiffs  of  the  conduct  of  the  Kellys 
and  of  people  who  frequented  their  rooms,  whereupon  the 
plaintiffs,  or  one  of  them,  notified  Mr.  Perkins  of  this 
fact,  and  told  him  that  he  thought  the  Kellys  undesirable 
tenants,  and  that  they  would  have  to  move.  Upon  receiv- 
ing this  notice  from  the  plaintiffs,  Mr.  Perkins  notified 
the  Kellys,  and  they,  not  desiring  to  move  at  that  time, 
went  with  Mr.  Perkins  to  the  plaintiffs  to  try  and  satisfy 
them  that  they  should  not  be  disturbed.  The  plaintiffs 
did  not  take  that  view  of  the  matter,  however,  and  insisted 
that  they  would  have  to  vacate  the  premises.  The  plain- 
tiffs also  made  complaint  of  the  Kellys  to  the  police  officers 
of  the  city.  About  the  middle  of  January  the  defendant 
herein  first  made  complaint  to  the  plaintiffs,  but  she 
thereafter  paid  the  rent  due  from  her  without  further 
objection.  As  an  inducement  for  the  Kellys  to  at  once 
vacate  their  premises,  the  plaintiffs  released  Perkins  from 
his  obligation  to  pay  the  February  rent,  and,  in  fact, 
never  did  receive  any  rent  for  that  month.  The  facts 
which  we  have  related  appear  undisputed  in  the  record, 
and. we  think  the  court  was  fully  justified  in  directing  a 
verdict. 

The  real  question  in  this  case  is  whether  the  plain- 
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tiffs  did  anything  which  would  have  justified  the  defend- 
ant in  leaving  the  premises.  The  lessee  can  not  hold  the 
landlord  liable  for  injuries  committed  by  a  stranger,  for 
the  landlord  is  not  bound  to  defend  the  premises  against 
the  wrongful  acts  of  third  persons.  The  record  conclu- 
sively shows  that  the  plaintiffs  in  this  case,  not  only  did 
not  do  anything  themselves  to  disturb  the  quiet  enjoyment 
of  the  premises  by  the  defendant,  but,  on  the  contrary,  it 
is  shown  that  they  did  everything  which  could  reasonably  be 
done  to  terminate  the  nuisance  that  the  defendant  was 
complaining  of;  and  that  certainly  is  all  that  the  law  re- 
quires. Counsel  for  appellant  rely  upon  'Boyer  v.  Conu 
Bldg,  Investment  Co.,  110  Iowa,  491,  but  the  case  de- 
cides nothing  contrary  to  what  we  have  already  said.  It 
is  there  said  that  "the  landlord,  without  being  guilty  of 
an  actual,  physical  disturbance  of  the  tenant's  possession, 
may  yet  do  such  acts  as  will  justify  the  tenant  in  leaving 
the  premises.  If  he  does  not  leave,  yet  he  may  have  an 
action  for  damages." 

The  judgment  of  the  lower  court  is  affirmecL 


R.  E.  Caffee  et  al.,  Plaintiffs,  v.  N.  J.  Berkley, 
Heney  Myers  and  John  Thee,  Appellants,  and 
Carbon  Plaster  Company,  Defendant  and  Cross 
Petitioner. 

Corporations:    organization:    unauthorized    acts    of    promoters: 

1  fraud.  The  promoters  of  a  corporation  occupy  a  fiduciary 
relation  to  the  company  and  are  required  to  act  in  the  utmost 
good  faith  respecting  any  matter  affecting  the  financial  interests 
of  the  corporation,  with  the  fullest  disclosure  of  all  the  facts. 
Under  this  rule  they  can  not  purchase  land  on  their  own  ac- 
count as  agents  and  sell  it  to  the  corporation  at  a  profit  imless 
the  transaction  is   fully   disclosed  and  consented  to. 

Same:   notice  of   fraud.     Where  the   promoters   of   a   corporation 

2  are  acting  in  their  own  interest  and  antagonistic   to   the   cor- 
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poration  they  represent,   their  knowledge  of  the  transaction  is 
not  chargeable  to  the  corporation. 

Same:    limitation    op    action.     An    action    against    the    promoters 

3  of  a  corporation  to  recover  a  secret  profit  derived  by  them  at 
the  expense  of  the  corporation  is  solely  cognizable  in  equity; 
and  the  statute  providing  that  a  cause  of  action  for  fraud 
shall  not  be  deemed  to  have  accrued  until  the  fraud  is  dis- 
covered applies. 

Fraud:  notice.     While  the  means  of  acquiring  knowledge  of  fraud 

4  is  ordinarily  the  equivalent  of  actual  knowledge,  still  knowl- 
edge of  fraud  incidentally  acquired  by  the  officers  of  a  cor- 
poration when  not  acting  in  an  official  capacity  is  not  notice 
to  the  corporation. 

Same.     The  mere  recording  of  a  deed  is  not  notice  of   the  price 

5  paid  for  land  unless  there  is  some  obligation  to  examine  the 
record  to  ascertain  the  price  paid. 

Appeal  from  Black  Hawk  District  Court. — Hon.  Frank- 
lin C.  Platt,  Judge. 

Tuesday,  November  17,  1908. 

Kehearing  Denied  Saturday,   Fejbruary  20,   1909. 

The  opinion  states  the  case. — Affirmed. 

Hoxie  &  Brunn  and  Courtright  &  Arhuckle,  for  ap- 
pellants. 

Jesse  Gouge  and  Edwards  £  Longley,  for  appellees. 

Sherwin,  J. — This  is  an  action  in  equity  to  recover 
of  the  defendants,  N".  J.  Berkley,  Henry  Myers,  and  John 
Thee,  a  secret  profit  which  it  is  alleged  they  derived  from 
the  sale  of  land  to  the  Carbon  Plaster  Company,  a  cor- 
poration promoted  and  organized  by  them.  The  Carbon 
Plaster  Company  and  the  plaintiffs  asked  the  same  relief. 
The  court  found  the  Carbon  Plaster  Company  entitled  to 


Digitized  by  LjOOQiC 


346  Caffee  v.  Bebkley.  [141  Iowa 

an  accounting  and  to  a  judgment  against  the  defendants^ 
N.  J.  Berkley,  Henry  Myers,  and  John  Thee,  for  the 
sum  of  $13,300,  with  interest  at  six  percent  per  annum 
from  January  11,   1901,   and  said  defendants  appeal. 

The  facts  necessary  to  an  understanding  of  the  trans- 
action out  of  which  this  action  arose  are  substantially  as 
follows:  In  April,  1900,  the  defendants,  with  some  oth- 
ers, became  interested  in  securing  gypsum  land  near  Ft 
Dodge,  Iowa,  for  the  purpose  of  erecting  a  plaster  mill 
and  engaging  in  the  manufacture  of  gypsum  plaster.  It 
was  their  plan  to  organize  a  corporation,  and  to  purchase 
gypsum  land  and  build  a  mill  with  capital  that  was  raised 
by  the  sale  of  stock.  Pursuant  to  this  plan,  an  option  was 
taken  on  what  was  known  as  the  "Steiner  land"  at  $250 
per  acre.  This  option  was  not  exercised,  however,  and  in 
May  the  appellants  procured  an  option  on  what  was 
known  as  the  "Woodworth  Farm,"  of  about  one  hundred 
and  fifty  acres,  at  $130  per  acre.  After  this  last  option 
was  taken,  the  appellants  and  others  employed  by  them 
for  the  purpose  imYnediately  began  soliciting  stock  sub- 
scriptions for  the  proposed  corporation,  and  met  with  fair 
success.  Practically  nothing  was  paid  for  this  option,  and 
it  was  given  for  only  sixty  days.  When  this  time  was 
about  to  expire,  the  stock  had  not  all  been  subscribed  for 
and  the  option  was  renewed.  On  August  29th,  however, 
$50,000  of  the  capital  stock  had  been  taken  by  the  sub- 
scribers therefor,  and  on  that  day  the  stockholders  met  and 
selected  a  board  of  seven  directors,  two  of  whom  were  the 
appellants  Berkley  and  Myers,  and  two  of  the  others 
were  W.  P.  Hoxie  and  C.  F.  Wichman,  who  had  been 
assisting  the  appellants  in  promoting  the  corporation.  On 
the  30th  of  August  the  said  directors  met  and  selected  as 
officers  the  defendant  Berkley  as  president,  J.  J.  Em- 
mert,  vice  president,  C.  F.  Wichman,  secretary,  and  the 
appellant  John  Thee  as  treasurer.  On  September  10th 
the  books  of  account  for  the  company  were  opened.     The 
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proper  stock  entries  were  made  and  each  subscriber  was 
charged  with  the  amount  of  his  subscriptions,  and  these 
subscriptions  were  subsequently  paid  in  full,  except  the 
amount  subscribed  by  the  appellants.  September  19th 
the  appellants  closed  the  option  by  entering  into  a  writ- 
ten contract  by  which  they  bound  themselves  to  buy  the 
•  Wood  worth  land  at  $130  per  acre.  One  thousand  dollars 
in  cash  was  then-  paid,  $8,500  was  payable  in  stock  of  the 
corporation,  and  the  balance  was  to  be  paid  upon  receiving 
.  complete  title.  Early  in  January,  1901,  Berkley,  Myers  and 
Thee  conveyed  to  the  corporation  the  real  estate  in  question 
for  $38,400,  which  sum  was  afterwards  paid  to  them  in 
full.  $13,159.60  of  said  sum  was,  in  fact,  paid  in  cash  on 
the  15th  day  of  January,  which  was  before  the  appellants 
received  a  deed  for  the  land  from  the  Woodworths.  The 
corporation  also  paid  the  1900  taxes  upon  the  land.  In 
determining  the  amount  which  should  be  returned  to  the 
appellee  by  the  appellants^  the  court  allowed  the  appel- 
lants $2,700  for  expenses,  and  $2,400  for  the  value,  of 
their  services  as  agents  and  promoters  of  the  corporation. 
The  evidence  is  very  conclusive  that  the  defendants 
Berkley,  Myers,  and  Thee  were  the  promoters  of  the  Car- 
bon Plaster  Company,  and  that  as  such  promoters  and 
agents  they  occupied  a  fiduciary  relation  to 

I.  CbiPORATroNs:  .       i        i»      i  t 

organization:     said  companv,   which  required  of  them  the 

unauthorized  r      */  ^  ~i 

acts  of  pro-      utmost  flTOod  faith  and  the  fullest  disclosure 

moters:  fraud.  ^ 

of  every  matter  conoeming  the  financial  in- 
terests of  said  corporation.  Hinkley  v.  Pipe  Line  Co., 
132  Iowa,  396;  The  Telegraph  v.  Loetscher,  127  Iowa, 
383.  That  they  took  an  option  on  the  land  in  question  for 
the  corporation  which  was  afterwards  oi^nized  and  subse- 
quently acquired  the  title  ihereto  for  the  corporation  is 
estabb'shed  bv  facts  and  circumstances  which  can  not  be 
explained  away.  Being  the  agents  and  trustees  of  the  cor- 
poration, they  could  not  purchase  on  their  own  account 
and  sell  to  the  corporation  at  an  enlarged  price,   unless 
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the  corporation  had  the  fullest  and  most  complete  knowl- 
edge of  the  transaction  and  consented  thereto.  Hinhley  v. 
Pipe  Line,  supra;  The  Telegraph  v.  Loetscher,  supra; 
Her  V,  Griswold,  83  Iowa,  442;  Merrill  i\  Sao.-,  141  Iowa, 
386. 

That  the  Carbon  Plaster  Company  had  no  actual 
Knowledge  that  the  appellants  bought  the  land  for  $130 
per  acre  is  practically  undisputed,   imless  it  be   said   that 

the  knowledge  of  the  promoters  and  their 
^'  of*'f^rku"d!^"'^      agents  who  were  members  of   the  board   of 

directors  was  the  knowledge  of  the  corpora- 
tion. Ihit  their  action  in  the  matter  was  in  their  own 
interest  and  antagonistic  to  the  interest  of  the  corporation 
which  they  represented.  Hence  the  corporation  is  not 
charged  with  their  knowledge.  Ilurtunel  v.  Bank  of  Mon- 
roe, 75  low^a,  689;  Faust  v.  Hosford,  119  Iowa,  97.  It 
is  also  true  that,  with  two  or  three  exceptions,  none  of 
the  stockholders  other  than  the  appellants  knew  that  tlie 
appellants  were  expecting  to  make  a  i>rotit  on  the  land. 
And,  indeed,  we  think  the  weight  of  tlie  testimony  shows 
that  the  appellants  represented  to  many  of  the  stockholders 
that  they  were  making  no  prolit  on  the  land  at  $250  per 
acre,   the  price  paid  by  the  corporation. 

It  is  conceded  by  the  ai)pelleo  that  this  action  was 
conmienccd  more  than  five  years  after  the  cause  of  action 
accrued,  and  that  it  was  barreil,  imless  within  one  of  the 

exceptions    to    the    oj)eration    of    the    statute 
limitation  of  limitations.     Code,  section  3448,   provides 

of  action.  ^    ^  _  '    ^ 

one  of  the  exceptions  relied  upon  by  die 
appellee,  and  it  is  as  follows :  '*In  actions  for  relief  on 
the  ground  of  fraud  or  mistake.  .  .  .  tlie  cause  of 
action  shall  not  be  deemed  to  have  accrued  until  the  fraud 
comi^lained  of  shall  have  been  discovered  by 
the  party  aggrieved."  This -section  has  often  been  con- 
strued to  apply  to  a  cause  of  action  on  account  of  fraud 
such    as    was,  theretofore    solely    cognizable    in    chancery. 
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Daugherty  v,  Daugherty ,  116  Iowa,  246.  And  the  appel- 
lants contend  with 'great  ability  and  earnestness  that  this 
ease  does  not  fall  within  the  exception,  becanse  the  relief 
prayed  herein  could  have  been  planted  as  well  in  a  law 
action.  The  contention  can  not,  however,  be  sustained. 
In  Faust  v,  Ilosford,  supra,  the  question  is  settled  ad- 
versely to  appellants'  claim.  We  there  said:  "On  ac- 
count of  the  fiduciary  relations  existing  between  defend- 
ant and  plaintiff,  and  the  alleged  fraud,  this  action  was 
heretofore  solely  cognizable  in  a  court  of  equity.  Hence 
the  statute  .  .  .  (Code,  section  3448)  applies."  See, 
also,  Blakeney  v,  Wyland,  115  Iowa,  607.  In  Daugherty 
V.  Daugherty,  116  Iowa,  245,  relied  upon  by  appellants, 
there  was  no  fiduciary  relation,  and  it  was  expressly  so 
stated.  That  case  is  not  therefore  controlling  here. 
Fraudulent  concealment  is  the  same  as  active  fraud  in 
cases  of  this  kind,  and,  where  the  fiduciary  relation  exists, 
mere  silence  upon  the  part  of  the  agent  or  trustee  is 
fraudulent  conceahnent,  and  will  be  deemed  as  continuing 
to  avoid  the  statute  of  limitations.  Faust  v.  Hosford, 
supra;  Telegraph  v,  Loetscher,  supra;  ^Vilder  i\  Secor, 
72  Iowa,  161.  In  this  case  it  is  not  necessary  to  rely 
solely  on  the  rule  above  stated,  because  as  we  heretofore 
said,  there  is  sufficient  evidence  of  active  fraud  to  sus- 
tain the  allegations  of  the  petition. 

But  appellants  urge  that,  even  if  fraud  be  shown,  the 
appellee  was  charged,  with  knowledge  thereof  because  of 
its  means  of  acquiring  such  knowledge.  It  may  be  con- 
4.  Fiaud:  ceded    that    ordinarily   means    of   knowledge 

notice  ^,jjj  |j^  i^^jj  equivalent  to  actual  knowledge. 

But  notice  to  or  knowledge  by  an  agent  who  is  acting  in 
hostility  to  his  principal  is  not  notice  to  the  principal, 
as  w^e  have  heretofore  shown.  Xor  is  knowledge  inci- 
dentally acquired  by  officers  of  a  corporation  when  they 
are  not  acting  officially  notice  to  the  corporation.  Kee- 
nan   v.   Insurance   Co.,   13   Iowa,   375;    10   Cyc.    1062;   2 
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Purdy^s  Beach  on  Corporations,  1160;  Thompson  on  Cor- 
porations, sections  6219,  6221;  1  Morawetz  on  Private 
Corporations,  sections  640b,   640c. 

The  only  other  ground  upon  which  the  appellants  seek 
to  charge  the  appellee  with  knowledge  is  the  information 
as  to  price  contained  in  the  recorded  deeds  from  the  Wood- 
worths  to  them.  The  simple  recording  of 
*'     ****  he  deeds  did  not,  however,  operate  as  con- 

structive notice  of  the  price  paid  for  the  land;  and,  unless 
there  was  some  obligation  on  the  part  of  the  appellee  to 
examine  the  record  for  the  purpose  of  learning  the  true 
price  paid  therefor,  the  law  will  not  charge  it  with  knowl- 
edge thereof.  It  was  the  duty  of  the  appellants  to  make 
truthful  and  full  statements  regarding  the  transaction,  and 
the  corporation  and  its  stockholders  had  the  right  to  be- 
lieve, and  to  act  on  such  belief,  that  they  had  done  so. 
The  appellee  was  not,  therefore,  compelled  to  search  rec- 
ords for  the  purpose  of  ascertaining  the  truth  or  falsity 
of  the  representations  made,  or  to  determine  whether  its 
agents  had  fraudulently  concealed  from  it  a  material  mat- 
ter. Osgood  V.  King,  42  Iowa,  478;  Wilder  v.  Secor, 
supra;  Faust  v.  Hosford,  supra. 

The  judgment  of  the  district  court  is  clearly  right, 
and  it  is  therefore  affirmed. 


A.  J.  McClubb  v.  Qbeat  Western  Accident  Associa- 
tion,  Appellant 

Accident  insurance:  notice  and  proof:  special  finding:  incon- 
I  sistency.  Notice  and  proof  of  injury,  that  an  insured  was  on 
a  railroad  track  when  struck  by  a  train  and  injured,  are  not 
inconsistent  with  a  special  finding  that  he  was  crossing  a  track 
on  a  public  highway  and  entitled  to  recover  the  full  amount 
of  his  indemnity,  although  the  policy  provided  a  smaller  in- 
demnity for  injuries  received  while  on  the  roadbed  of  a  rail- 
road, except  while  crossing  at  a  public  highway. 
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Same:  proof  of  injury:  waiver.    Where  the  answer  rn  a  suit  on  an 

2  accident  policy  admits  the  waiver  of  any  further  proof  of  in- 
jury, no  additional  proof  can  be  insisted  upon  however  inade- 
quate that  made  may  be. 

i 

Same:    injury    while    upon    railroad    track:    burden    of    proof. 

3  Where  an  accident  policy  provides  for  less  indemnity  in  case 
of  injury  while  on  the  roadbed  of  a  railroad,  except  when 
crossing  at  a  public  highway,  the  burden  is  on  the  insurer 
to  show  that  the  accident  occurred  at  a  place  not  in 
a  public  highway,  and  this  burden  is  not  shifted  by  a  simple 
showing  that  the  accident  occurred  upon  a  railroad  track, 
thus  requiring  insured  to  show  that  it  happened  at  a  highway 
crossing;  and  the  burden  is  on  the  insurer  to  show  that  the 
accident  was  the  result  of  voluntary  or.  unnecessary  exposure  to 
danger. 

Same:    limitation    of    right    of    action:    grounds    of    recovery: 

4  amendment:  plea  in  bar.  Although  an  accident  policy  pro- 
vides that  no  action  shall  be  maintained  unless  brought  within 
six  months  after  termination  of  disability  or  after  the  injury 
assumes  a  permanent  character,  still  the  petition  in  an  action 
brought  more  than  six  months  after  the  injury,  on  the  theory  that 
it  was  of  a  permanent  character,  may  be  amended  so  as  to 
claim  recovery  for  a  temporary  injury;  and  proof  that  in- 
sured is  gradually  improving  and  likely  to  recover  will  support 
a  finding  that  the  injury  had  not  assumed  a  permanent  char- 
acter, and  thus  a  plea  of  the  contract  in  bar  of  the  action 
will  be  avoided. 

Admissions:  pleadings  as  evidence  of.     Pleadings  which  have  been 

5  superseded  may  be  offered  in  evidence  for  the  purpose  of  estab- 
lishing admissions  of  the  party,  but  such  evidence  is  not  con- 
clusive and  when  explained  may  go  to  the  jury  for  what  it  is 
worth. 

Depositions:  waiver  of  objection.     A  party  who  acquiesces  in  the 

6  offer  of  a  deposition  in  evidence  waives  any  objection  there 
might  have  been  to  the  custody,  preservation  and  notice  of 
filing  the  same. 

Accident  insurance:   weekly   benefits:   computation.     Where   the 

7  by-laws  of  an  accident  association  provided  that  weekly  bene- 
fits should  not  mature  until  a  stated  time  after  the  filing  of 
satisfactory  proofs,  and  it  admitted  waiver  of  such  proofs, 
liability  for  the  benefits  should  be  computed  from  the  date  of 
waiver. 


Digitized  by  LjOOQiC 


352  McClure  v.  Accident  Ass^n.       [141  Iowa 

Appeal    from    Lucas    District    Court. — ^Hon.    Frank    W. 

ElCHELBEBOEB,    Judge. 

Tuesday,  November  17,  1908. 

Rehearing   Denied  Saturday,  February  20,  1909. 

Action  on  accident  insurance  policy  resulted  in  judg- 
ment as  prayed.  The  defendant  appeals. — Affirmed  on 
condition. 

Bailey  &  Stipp  and  Dungan  &  Aten,  for  appellant 

W.  W.  Bullman  and  J  no.  A.  McKenzie,  for  appellee. 

Ladd,  C.  J. — The  insured  had  gone  to  the  post  office 
to  mail  a  letter,  but,  upon  ascertaining  that  the  mail  had 
been  sent  to  the  train,  proceeded  past  the  Bates  House  to 
the  railway,  where  he  took  a  well-beaten  path  between  the 
main  tracks  to  go  to  the  depot.  After  having  gone  a  short 
distance,  he  noticed  a  freight  train  coming  down  the  east 
track,  and  also  a  cloud  of  steam  and  smoke.  His  testi- 
mony was  to  the  eflFect  that  he  remembered  having  a  pur- 
pose of  getting  out  of  the  way  of  these,  and  then  all  was 
blank.  Mrs.  Shelton  testified  that  she  saw  him  "just  be- 
hind the  caboose  of  a  freight  train  passing  on  the  east 
track  and  ahead  of  ^  passenger  coming  the  opposite  di- 
rection" on  the  west  track;  that  she  "saw  him  again  just 
as  he  was  crossing  the  last  rail  west,"  and  then  on  the 
ground  after  the  collision ;  that  he  was  thirty  or  forty 
feet  behind  the  caboose,  and  was  crossing  the  tracks  "at 
the  public  crossing  that  crosses  the  tracks  .  .  .  where 
the  public  highway  crosses  the  railway."  Her  testimony 
was  not  adduced  on  the  former  trial,  and  the  only  issue 
determined  in  this  court  was  that  the  place  of  the  injury 
was  on  the  roadbed.     133  Iowa,  224.     Upon  remand  a  sub- 
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stituted  petition  was  filed  in  which  recovery  for  weekly 
benefits  was  demanded,  and,  on  the  evidence  then  intro- 
duced, the  jury  found  in  answer  to  a  special  interrogatory 
and  necessarily  by  the  verdict  that  plaintiflF  was  crossing 
on  a  highway  when  injured.  The  defendant's  policy  pro- 
vided for  an  indemnity  of  $15  per  week  to  be  paid  plain- 
tiff, not  exceeding  two  hundred  weeks,  in  event  of  injuries 
resulting  from  accident  "immediately,  continuously,  and 
wholly  disabling  the  injured  from  performing  any  and  ev- 
ery kind  of  duty  pertaining  to  his  occupation."  Should 
the  injury  be  received  because  of  "unnecessary  or  volun- 
tary exposure  to  obvious  danger"  or  "while  on  the  roadbed 
or  bridge  of  any  railway  company,  except  while  crossing 
at  a  public  highway  [except  railway  employees  while  in 
the  regular  discharge  of  ordinary  duties],  then  the  weekly 
benefits  shall  be  one-fifth  of  the  amount  provided  in  this 
contract  and  for  a  total  period  not  exceeding  ten  weeks." 
Appellant  says  that  the  contention  that  he  was  cross- 
ing at  a  highway  was  inconsistent  with  the  notice  of  the 
accident  and  proofs  of  loss  furnished  the  association.  In 
the  notice  it  was  said  that  he  was  injured 
1.  AcciDKKT  IN-     when    walking    on    the    railroad    track,    and 

surance:  no-  i      •         i        i       i     i  .  -r^ 

dec  and  proof:    was  struck  in  the  back  by  an  enirine.     But 

special  finding:     ^  "^  ^ 

inconsistency,  it  conclusivcly  api)ears  that  plaintiff  had 
nothing  to  do  in  writing  or  sending  this 
notice.  In  the  proofs  of  loss  it  is  stated  that  he  was  on 
the  railroad  track  and  was  struck  by  a  train  of  cars. 
Neither  this  nor  the  notice  is  necessarily  inconsistent  with 
the  finding  that  he  was  crossing  the  highway  at  the  time. 
Xor  is  there  anything  in  the  original  petition  inconsistent 
therewith.  Indeed,  there  is  no  dispute  but  that  he  was 
walking  on  the  roadbed  when  struck  by  the  engine.  The 
controversy  is  as  to  whether  he  was  then  crossing  the  road- 
bed in  a  highway,  and  enough  has  been  said  to  indicate 
that  the  verdict  so  finding  is  supported  by  the  evidence. 
It  was  conceded  that  plaintiff  received  the  injuries  while 
Vol.  141  Ia.— 23 
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on  the  roadbed,  and  this  was  all  the  notice  of  the  accident 
and  proofs  of  loss  furnished  the  defendant  asserted.  The 
same  is  true  of  the  original  petition,  and  the  contention 
that  these  are  inconsistent  wifh  the  above  answer  to  the 
special  interrogatory  is  without  foundation. 
I  Nor  is  there  any  basis  for  the  argument  that  there 

was  no  waiver  of  the  proofs  of  loss  for  the  answer  defi- 
nitely admits  "that  defendant  waived  any  further  or  ad- 
ditional  notice  or   proof   of  said   injury  or 

2.  Same:  proof  .  ^,      ,  .  .»       ./ 

of  injury:         loss."      Possiblv    plaintiffs    attitude    on    the 

waiver.  **      ^ 

last;  trial  may  have  been  somewhat  incon- 
sistent with  the  alleged  making  of  such  proofs,  but  this 
does  not  obviate  the  force  of  the  admission,  for,  no  matter 
how  inadequate  those  given,  the  answer  concedes  the  waiver 
of  anything  additional  which  might  have  been  required. 

II.     The  policy  and  by-laws  provide  that,  if  the  acci- 
dental  injuries   were    "received   while   on   the   roadbed   or 
bridge  of  any  railroad  company,  except  while  crossing  at 
a  public  highway,"  the  indemnity  should  be 

3.  Same:  injury        ^  n  f  t        t>     y  ••%•%»        ^ 

while  upon        for  one-tiith  of  the  amount  stipulated  in  the 

railroad  track:  .      i  <•      t  . 

burden  of         contract  and   for  one-twentieth   of  the  time, 

proof.  ' 

and  the  court  in  the  fourth  instruction  told 
the  jury  that  the  burden  of  proof  was  on  defendant  to 
show  that  plaintiff  was  on  the  roadbe<J,  and  not  on  a  high- 
way crossing.  Appellant  insists  that,  though  the  burden 
of  proof  was  on  defendant  to  show  that  the  accident  oc- 
curred on  the  roadbed  of  a  railway,  when  this  appeared, 
such  burden  shifted  to  plaintiff,  and  rested  on  him  to 
prove  that  it  happened  while  crossing  a  public  highway. 
In  other  words,  defendant  having  proved  the  exception, 
plaintiff  must  establish  the  exception  to  the  exception. 
The  trouble  with  this  contention  is  that  the  last  supposed 
exception  is  but  a  limitation  on  the  first,  and  the  defend- 
ant is  only  relieved  from  the  larger  liability  when  the 
accident  occurs  on  the  roadbed  elsewhere  than  in  crossing 
over   a  highway.      Indeed,   several   courts   have  held   that 


Digitized  by  LjOOQiC 


Feb.  1909]     McClure  v.  Accident  As^'n.  355 

this  limitation  is  implied,  even  though  no  mention  is  made 
of  the  insured  crossing  the  track  where  travelers  have  the 
right  to  be.  Thus,  if  he  necessarily  crosses  to  take  a 
train  or  reach  a  station,  this  is  not  within  the  exception; 
DeLoy  v.  Travelers'  Ins,  Co.,  171  Pa.  1  (32  Atl.  1108, 
50  Am.  St,  Rep.  787)  ;  Duncan  v.  Preferred  MuL  Ace, 
Ass'n,  59  K  Y.  Super.  Ct.  145  (13  X.  Y.  Supp.  620; 
Id.,  129  N.  Y.  622,  29  N.  E.  1029),  or  if  he  is  carefully 
crossing  the  track  on  a  well-recognized  thoroughfare  to 
and  from  the  station;  Payne  v.  Fraternal  Ace.  Ass'n, 
119  Iowa,  342.  See,  also,  Dougherty  v.  Pacific  Mut.  Life 
Ins.  Co.,  154  Pa.  385  (25  Atl.  739).  The  object  of  the 
exception  is  not  to  guard  against  injury  from  a  defective 
roadbed,  but  against  dangers  incident  to  the  operation  of 
trains  thereon.  The  condition  is  no  more  than  an  assur- 
ance or  warranty  that  he  will  not  intrude  upon  that  part 
of  the  roadbed  which  is  not  also  a  part  of  the  highway  or 
public  thoroughfare,  and  only  upon  a  showing  that  he  has 
done  so,  and  in  so  doing  the  injury  was  received,  does  the 
exception  apply.  Manifestly,  then,  the  instruction  was  cor- 
rect, as  was  also  another  placing  the  burden  of  proof  on 
defendant  to  show  that  the  injury  was  received  because 
of  voluntary  or  unnecessary  exposure  to  danger.  Payne  v. . 
Ass'n,  supra. 

III.     The  policy  provides  that  no  suit  shall  be  main- 
tained   upon    it    *^inless    commenced     .     .     .     within    six 
months  next  after  the  disability  for  which  claim  is  made 
either    terminates    or    assumes    a  '  fixed    and 
**  limitation  of      permanent  character."     The  court  instructed 
tion:  grounds     the  jury  that  the  action  must  be  regarded  as 

of  recovery:         ,         .  ,  i  i  .  i  i 

amendment:       having  been  Commenced  at  the  time  the  sub- 

plea  in  bar.  ^         *-^ 

stituted  petition  was  filed,  August  17,  1907, 
and  that,  if  this  was  more  than  six  months  after  the  in- 
jury had  assumed  a  fixed  and  permanent  character,  the 
verdict  should  be  for  defendant,  but,  if  six  months  had 
not  elapsed   since  it  had   assumed  such   character^   if  it 
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had  so  become,  then  the  finding  should  be  for  plaintiff 
on  this  issue.  The  record  leaves  no  doubt  but  that  the  dis- 
ability was  thought  for  a  long  time  to  have  been  of  a  per- 
manent character,  but  both  plaintiff  and  his  wife  testified 
that  he  was  gradually  improving  in  health,  and  a  physi- 
cian, after  an  examination,  expressed  the  opinion  that  in 
time  he  would  recover.  This  certainly  justified  the  jury 
in  finding  that  the  injury  had  not  assumed  a  fixed  and 
permanent  character.  Quite  naturally  appellant  criticises 
this  change  in  the  attitude  of  plaintiff  as  made  to  meet 
emergencies;  but  the  suggestion  was  for  the  consideration 
of  the  jury  only,  to  be  accorded  such  weight  as  might 
seem    proper. 

It  is  also  urged  that  the  substituted  petition  asserted 
the  permanent  character  of  the  injuries.  If  so,  this  was 
withdrawn  by  a  subsequent  amendment  thereto,  distinctly 
averring  that  his  disability  was  not  permanent  and  that 
he  was  gradually  recovering. 

It    is    said,    however,    that    notwithstanding    this    the 

former    allegation    stood    as    a    solemn    admission    in    the 

case,  and  in  support  of  this  Mulligan  v.  Railway,  36  Iowa, 

181,  is  relied  on.     In  so  far  as  so  holding, 

5.  Admissions'.  i      •    • 

pleadings  as       that   dccisiou  has  been   overruled.     Marshall 

evidence  of. 

Field  Co.  iJ.  Oren  Ruff  corn  Co.,  117  Iowa, 
157;  Longley  v.  McVey,  109  Iowa,  666;  Bums  v.  Railway 
Co,,  110  Iowa,  385;  Leach  v.  Hill,  97  Iowa,  81;  Shipley 
V,  Reasoner,  87  Iowa,  555.  Pleadings  when  superseded 
by  others,  may  be  introduced  in  evidence,  but  only  as 
showing  admissions  of  the  adverse  party,  and,  as  these 
have  been  solemnly  made,  are  often  entitled  to  much 
weight.  They  are  not  conclusive,  however,  and,  when  ex- 
plained or  contradicted,  go  to  the  jury  for  only  what  they 
are  worth.  The  finding  against  the  plea  in  bar  is  sup- 
ported by  the  evidence. 

IV.  The  trial  began  September  7,  1907,  and  on  the 
afternoon  of  that  day  the  deposition  of  M.  E.  Shelton  was 


Digitized  by  LjOOQiC 


Feb.  1909]     McClure  v.  Accident  Ass'n.  357 

read  in  evidence  down  to  the  seventh  interrogatory.     An 

objection  being  interposed,  the  farther  read- 

wlIveriTf   '      ing  was  suspended,  and  two   days  later  the 

objection.  ,  ...  ,       .  j 

answer  and  remaining  interrogatories  and 
answers  were  read  to  the  jury  without  objection.  On  the 
next  day,  and  after  a  motion  to  direct  'a  verdict  for  de- 
fendant had  been  overruled,  it  moved  that  the  deposition 
of  Mrs.  Shelton  be  suppressed  and  withdrawn  from  the 
jury  on  several  grounds,  among  others  that  although  filed 
September  4,  1907,  no  written  notice  thereof  had  been 
served  on  defendant  or  its  attorneys,  that  it  was  with- 
drawn fDom  the  files  without  leave  of  court  or  consent  of 
defendant  and  by  them  retained  until  offered  in  evidence 
and  that  certain  changes  and  interlineations  appear  therein 
which  are  unexplained.  The  motion  was  overruled,  and 
rightly  so.  Ev^en  if  it  be  conceded  that  sections  4707 
and  4711  of  the  Code  'had  not  been  observed,  this  was 
waived  by  allowing  the  reading  of  the  deposition  to  the 
jury  without  objection.  Xo  reason  for  not  interposing 
timely  objections  appears,  and  the  court  did  not  abuse  its 
discretion  in  not  entertaining  a  motion  to  suppress  after 
argument  to  the  jury  had  begun.  A  party  can  not  ac- 
quiesce in  the  introduction  of  evidence,  and  then  predicate 
error  on   a   refusal   thereafter  to   withdraw  it. 

V.     The    substituted    petition    was    filed    August    17, 
1907,  and  this  was  treated  by  the  court  in  the  instructions 
as  the  beginning  of  the  action  for  weekly  indemnity.     Un- 
der the  by-laws  the  obligations  to  pay  week- 

7.     Accident  ,         ,  ..^^  ,.  ,  -i  . 

INSURANCE-        iy    benents    did    not    mature    until    ninety 

weekly  bene-         *^  *^ 

fito:  compu-  days  after  satisfactory  proofs  were  filed. 
The  answer  admits  waiver  of  such  proofs, 
and  so  the  period  must  be  computed  from  the  date  of 
such  waiver.  Blood  i\  Uawkeye  Ins.  Co,,  103  Iowa,  728; 
Quinn  v.  Capital  Ins,  Co,,  71  Iowa,  615.  As  ninety  days 
must  have  elapsed  prior  "to  the  beginning  of  the  action  in 
order  to  mature  the  obligation  to  pay  the  weekly  install- 
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ment  immediately  prior  thereto,  recovery  may  only  be 
had  on  that  and  previous  installments  or  for  one  hundred 
and  fifty  weeks  at  $15  per  week,  instead  of  one  hundred 
and  sixty-four  weeks  as  allowed  under  the  instructions  of 
the  court.  To  this  should  be  added  interest  at  the  rate  of 
6  percent  per  annum  on  each  weekly  installment  from 
its  maturity  to  the  time  of  the  trial,  and  the  total  amount 
will  be  the  verdict  which  should  have  been  returned. 
Upon  the  filing  of  a  remittitur'  of  the  excess  over  such 
amount,  the  judgment  will  be  affirmed;  otherwise  reversed. 
— Affirmed  on  condition. 


,  ZiMBELMAN ,  &  Otis,  Appellees,   v.  R.  L.  Finnegan, 
Appellant. 

Bill   and   notes:   consideration  :    direction    of  verdict.     A   promis- 

1  scry  note  imports  a  consideration,-  and  where  there  was  no 
evidence  of  want  ol  consideration  and  plaintiff  had  shown  that 
defendant  executed  and  delivered  the  note  as  his  individual 
obligation,  the  question  of  his  liability  was   for  the  jury. 

Same:  pleading.     The  plaintiff  in  suing  upon  a  note  is  not  required 

2  to  plead  a  consideration  for  the  instrument;  nor  is  he  required 
to  state  it  in  reply  to  defendant's  plea  of  want  of  consideration. 

Same:    execution:     agreement    of    parties.      An    agreement    be- 

3  tween  the  parties  that  it  was  not  to  become  binding  on  the 
maker  until  signed  by  others  must  be  mutual,  for  if  the  agree- 
ment was  that  of  one  only  it  would  not  bind  the  other. 

Bills    and   notes:    consideration.      Extension    of    time    of    payment 

4  to  the  principal  debtor;  acceptance  of  a  note  as  security  for 
a  debt  or  forbearance  to  sue  upon  present  claims;  or  a  note 
given  for  the  debt  of  another  with  an  agreement  express  or 
implied  to  extend  the  time  of  payment  is  sufficient  considera- 
tion for  the  note ;  so  that  where  a  park  association  purchased 
lumber  of  plaintiff  and  being  unable  to  pay,  the  defendant,  a 
stockholder  and  secretary  of  the  association,  gave  his  note 
therefor  payable  in  one  year,  either  as  his  individual  obliga- 
tion or  to  be  signed  by  other  stockholders  also,  and  thereafter 
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the  association  was  not  regarded  as  a  debtor,  or,  if  a  debtor, 
the  time  of  payment  was  extended,  the  note  was  supported  by 
a  consideration. 

Same:  statute  of  frauds.    Where  a  promissory  note  was  executed 

5  in  consideration  of  the  extension  of  the  time  of  payment  of 
the  debt  of  another,,  and  the  only  question  in  dispute  was  the 
sufficiency  of  the  consideration,  the  statute  of  frauds  was  not  in- 
volved. 

Same:  extension  of  payment:   implied  agreement.     The  circum- 

6  stances  in  the  instant  case  are  held  sufficient  to  support  an 
implied  agreement  by  the  creditor  to  extend  the  time  of  pay- 
ment of  the  debt  of  another  upon  the  execution  and  delivery 
of  the  note  in  suit. 


Appeal  from  Boone  District  Court. — Hon.  C.  G.  Lee, 

Judge. 

Thursday,   November   19,    1908. 

Rehearing  Denied  Saturday,   February  20,   1909. 

Action  at  law  upon  a  promissory  note.  Defenses, 
want  of  consideration,  and  some  other  matters,  which  will 
be  noticed  in  the  body  of  the  opinion.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiffs,  and  defendant  appeals. 
— Affirmed. 

Dyer  &  Hull,  for  appellant. 

0.  W.  Crooks  and  Uarpel,  Creighion  &  Cederquist, 
for  appellees. 

Deemer,  J. — The  action  is  upon  a  promissory  note 
for  $749.12,  dated  November  27,  1903,  due  on  or  before 
one  year  after  date,  drawing  8  percent  interest,  payable 
to  plaintiff  and  signed  by  defendant.  There  was  a  credit 
thereon,  under  date  April  17,  1905,  of  $280,  received  for 
the  sale  of  a  building  and  fence.     Defendant  averred  that 
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it  was  never  delivered  with  intent  to  make  it  a  binding 
obligation,  that  others  were  to  sign  before  it  was  to  be- 
come eflFective,  and  that  there  was  no  consideration  for  the 
note.  These  were  the  issues  upon  which  the  case  was 
submitted,  with  the  result  above  indicated.  At  the  con- 
clusion of  plaintiff's  evidence  defendant  moved  for  a  di- 
rected verdict.  This  motion  was  overruled,  and  of  this 
complaint  is  made.  It  is  also  contended  that  the  verdict 
is  without  support  in  the  evidence,  and  some  of  the  in- 
structions are  challenged. 

The  argument  has  taken  a  rather  wide  range,  and 
much  is  said  in  the  briefs  regarding  the  statute  of  frauds 
which  we  do  not  think  is  in  any  manner  involved.  The 
testimony  tended  to  show  the  following  with  reference  to 
the  execution  of  the  notes:  Plaintiff  is  a  copartnership, 
engaged  in  the  retail  lumber  business  at  the  city  of 
Boone,  and  defendant  was  a  stockholder  and  the  secretary 
of  what  was  known  as  the  "South  Side  Driving  Park  As- 
sociation" in  said  city.  As  such  officer  he  ordered  a  bill 
of  lumber  from  plaintiff  for  the  driving  park  association, 
which  bill  was  delivered  to  the  association.  The  amount 
of  this  bill  was  $749.12.  After  the  bill  was  furnished, 
one  of  the  members  of  plaintiff  firm  called  on  defendant 
to  pay  the  bill.  Defendant  said  there  was  no  funds  with 
which  to  pay  it,  and  plaintiff  then  insisted  that  defendant 
Tnake  his  note  for  the  amount  of  the  lumber  bill.  The 
note  in  suit  was  accordingly  drawn  up,  signed  by  defend- 
ant, and  delivered  to  Zimbleman,  a  member  of  the  plain- 
tiff firm.  It  was  then  suggested,  by  one  or  the  other  of 
the  parties,  that  other  stockholders  of  the  driving  park 
association  should  sign  the  note,  and  the  testimony  on  the 
part  of  the  plaintiff  is  that  defendant  was  to  procure  the 
signatures.  Zimbleman  secured  the  note  from  defendant 
in  order  to  straighten  out  the  account,  as  he  (Zimbleman) 
was  about  to  leave  the  State  to  be  gone  several  months. 
The  note,  after  delivery  to  Zimbleman,  was  left  with  Otis, 
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the  other  member  of  the  firm,  and  defendant  was  told 
that  he  might  procure  it  at  any  time  from  Otis  to  get 
such  signatures  as  he  (defendant)  desired  to  have  with  him 
on  the  note.  Finnegan  got  the  note  from  Otis  to  obtain 
other  signatures,  and  it  remained  with  him  for  about  four 
months.  Not  having  been  returned,  Otis  went  to  defend- 
ant about  it,  asked  if  he  had  obtained  the  other  signatures, 
and,  being  informed  that  he  had  not,  claims  that  de- 
fendant then  surrendered  the  note  as  his  independent 
obligation.  After  the  note  was  executed  defendant  on  sev- 
eral occasions  asked  for  time  on  the  note,  hoping  that  the 
driving  park  association  would  be  able  to  pay  the  bill,  but 
it  never  became  able  to  do  so,  and  just  before  the  expira- 
tion of  the  time  for  foreclosing  the  mechanic's  lien,  plain- 
tiff demanded  payment  of  the  note,  and  it  was  then  agreed 
that  the  mechanic's  lien  should  be  foreclosed,  and  the 
amount  realized  thereon  credited  upon  defendant's  note. 
This  was  done,  and  the  credit  appearing  upon  the  back 
of  the  note  represents  the  net  amount  realized  on  the  fore- 
closure. 

Defendant  introduced  testimony  to  the  effect  that  the 
note  was  not  to  be  binding  as  his  sole  and  individual  obli- 
gation, but  that  the  agreement  was  that  the  note  should 
be  signed  by  all  the  stockholders  of  the  driving  park  asso- 
ciation, some  ten  or  twelve  in  number,  before  it  would  be 
binding,  and  that  he  (defendant)  was  simply  "to  start 
the  note  out";  that  the  note  was  never  signed  as  agreed, 
and  never  became  a  binding  obligation.  He  further  testi- 
fied that  he  received  no  part  of  the  consideration  for  the 
note,  although  he  admits  that  he  signed  the  same  because 
of  Zimbleman's  statement  to  him  that  the  driving  park 
association  account  had  to  be  fixed  up.  In  substance, 
this  is  the  material  evidence  in  the  case,  and  in  view 
thereof  the  trial  court  gave  the  following  instructions  to 
the  jury: 
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If  you  believe  from  the  evidence  that  the  defendant 
delivered  the  note  in  suit  to  plaintiff,  under  an  agreement 
that  he  was  signing  the  same  as  one  of  the  stockholders  of 
the  South  Side  Driving  Park  Association,  and  that  the 
same  was  to  become  binding  only  upon  condition  that 
other  stockholders  of  said  association  should  sign  the  same, 
then  plaintiff  can  not  recover  in  this  case.  Or  if  you  be- 
lieve from  the  evidence  that  there  was  no  consideration  for 
said  note,  then  the  plaintiff  can  not  recover.  The  only 
claim  of  consideration  in  the  pleadings  is  that  said  note 
was  given  for  the  purpose  of  securing  an  extension  of 
time  for  the  South  Side  Driving  Park  Association,  and 
you  are  told  that,  if  this  was  the  consideration,  it  was 
sufficient  The  note,  being  a  written  instrument,  and  in 
the  possession  of  plaintiff,  purports  a  delivery  and  a  con- 
sideration, and  the  burden  is  upon  the  defendant  to  show, 
by  a  preponderance  of  the  evidence,  either  that  there  was 
no  delivery  or  no  consideration.  On  the  other  hand,  if 
you  believe  that  the  defendant  was  a  stockholder  and 
officer  of  the  South  Side  Driving  Park  Association,  and 
that  said  association  was  without  funds,  and  in  order  to 
extend  the  time  of  payment  of  said  claim,  and  prevent  the 
plaintiffs  from  immediately  enforcing  their  claim  against 
the  South  Side  Driving  Park  Association,  the  defendant 
delivered  the  note  to  the  plaintiffs,  intending  the  same  as 
his  obligation,  but  that  it  was  understood  and  agreed  that 
the  defendant  might  have  the  privilege  of  securing  other 
names  to  share  the  liability,  then  the  note  would  be  a  bind- 
ing obligation  upon  him,  and  the  plaintiff  would  be  en- 
titled to  recover.  You  are  told  that  if  the  defendant  de- 
livered the  note  to  the  plaintiffs  without  an  agreement 
that  other  names  should  be  secured  to  the  same  before  it 
should  be  binding,  then  the  law  presumes  he  intended  it 
as  his  own  obligation. 

Contention  is  made  that  the  trial  court  was  in  error 
in  not  sustaining  defendant's  motion  for  a  directed  ver- 
dict. At  the  time  this  motion  was  filed  plaintiff  had  in- 
troduced the  note,  and  had  also  shown  that  it  had  been 
delivered  as  defendant's  individual  obligation.  The  note 
being  in  writing,   a  consideration  was  imported;   and,  in 
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the  absence  of  proof  from  defendant,  the  case  should 
have  gone  to  a  jury  upon  the  testimony  then 

*'  Ho^:*con8id.  adduced.  The  only  witness  offered  down  to 
Son^oFUrdS!  that  time  testified  that  defendant  deliv- 
ered the  note  as  his  independent  obligationi 

There  was  no  error  in  overruling  the  motion  to  direct  a 

verdict  for  defendant 

II.  The  fifth  and  sixth  instructions  above  quoted  are 
challenged.  Of  the  fifth  it  is  said  that  there  is  no  basis 
for  it,  either  in  the  pleading  or  the  evidence.     Plaintiff 

2,  Same:  ^as   uot  required,   in   the  first  instance,   to 
pleading.          plead  any  consideration  for  the  note.     That 

was  presumed.  In  response  to  defendant's  plea  of  no  con- 
sideration plaintiff  was  not  bound  to  state  the  considera- 
tion There  was,  as  we  Have  seen,  evidence  as  to  a  con- 
sideration for  the  note.  There  is  no  justification  for  the 
claim  that  defendant's  view  of  the  case  was  not  presented 
to  the  jury  by  this  fifth  instruction. 

The  sixth  instruction  is  challenged  because  it  omits 
to  state  that,  if  the  parties  understood  the  note  was  not 
to  become  binding  upon  defendant  until  others  signed,  it 

3.  Same:  would  not  be  a  valid  obligation.     There  is 
SSe^eSt         no  merit  in  this  position.     If  there  was  an 

parties.  understanding  it  must  have  been  based  upon 
an  agreement  of  the  parties,  and  if  there  was  an  under- 
standing by  either  not  based  upon  an  agreement,  it  would 
not  be  binding  upon  the  other. 

III.  Next  it  is  argued  that  the  verdict  is  without 
support  in  the  testimony.  From  the  testimony  already 
quoted  it  was  manifestly  a  question  for  the  jury  to  de- 
termine whether  or  not  the  note  should  become  a  binding 
obligation  until  others  had  signed  with  the  defendant. 
On  that  issue  there  was  a  finding  for  the  plaintiff,  and  it 
is  not  our  province  to  interfere. 

The  most  troublesome  question  in  the  case  is  the 
issue  of  want  of  consideration  for  the  note.     That  an  ex- 
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tension  of  time  to  the  principal  debtor  is  a  sufficient  con- 
sideration  is   well   established.      The   receipt 

notes:  of  a  note  as  security  for  a  debt  or  forbear- 

consideration. 

ance  to  sue  upon  a  present  claim  or  debt, 

or  the  giving  of  an  extension  of  time  to  an  imputed  debtor, 
will  be  sufficient  to  enforce  the  maker's  obligation.  Daniel, 
Xegotiable  Instruments,  section  183;  Wor7ner  v.  Waterloo 
Works,  50  Iowa,  262.  And  so  if  goods  be  furnished  by 
A.  to  B.  at  the  request  of  C,  it  is  a  good  consideration 
for  a  note  of  C.  to  A.  Atherton  v.  Marcy,  69  Iowa,  651. 
Moreover,  a  debt  due  from  a  third  person  is  a  good  con- 
sideration for  a  note  from  a  maker  to  the  creditor,  pro- 
vided there  was  either  an  express  or  implied  agreement 
for  an  extension  of  time.  Mansfield  v.  Corbin,  2  Cush. 
(Mass.)  151.  An  agreement  will  be  implied  if  the  debt 
is  then  due,  and  the  note  is  made  payable  at  a  future  day. 
Thompson  v.  Gray,  63  Me.  228;  Fulton  v.  Loughlin,  118 
Ind.  2.88  (20  N.  E.  796)  ;  Yeatman  v,  Mattison,  59  Ala. 
382.  Now  the  evidence  shows  without  any  dispute  that, 
when  the  lumber  was  delivered  pursuant  to  a  sale,  which 
was  presumptively  for  cash,  the  driving  park  association 
had  nothing  wherewith  to  pay  the  account,  and  that  to 
settle  and  adjust  the  same  the  note  in  suit  was  made,  either 
as  the  obligation  of  defendant  alone,  or  to  be  signed  by 
others,  that  this  note  was  due  on  or  before  one  year  from 
date,  thus  giving  defendant  one  year  at  his  option  to  pay 
the  same,  and  that  thereafter  the  driving  park  association 
was  not  regarded  as  a  debtor,  or,  if  a  debtor,  the  time 
for  the  payment  of  its  account  was  extended.  Under 
well-known  rules  this  constituted  a  sufficient  consideration 
for  the  note. 

Defendant's    counsel   has   much    to    say    in    this    con- 
nection   regarding    the    statute    of    frauds, 
^*  of^'frauS!"*^     which,  as  we  have  already  indicated,   is  not 
regarded  as  germane.     The  promise  here  is 
in  writing,   is   admitted  by  defendant,   and  is  not  within 
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• 
the  statute  of  frauds.     The  only  questions  involved   were 

those  submitted  by  the  trial  court  in  its  instructions. 

Appellant's  counsel  argne,  however,  that  there  is  no 
testimony  to  sustain  the  claim  that  the  time  for  the  pay- 
ment of  the  lumber  bill  was  extended,  and  they  cite,  and 
rely  with  great  confidence  upon,  /.  H,  Queal 
^'  ^^^n^^ply:  &  Go.  V.  Peterson,  138  Iowa,  514.  But  that 
J^I^Sem^^"*''^  case  is  not  controlling.  It  does  not  hold 
that  an  agreement  to  forbear  may  not  be 
implied  from  circumstances.  It  is  authority  simply  for 
the  proposition  that  from  forbearance  alone  without  more 
an  agreement  to  forbear  will  not  be  implied.  But  that 
there  may  be  an  implied  agreement  from  such  circum- 
stances as  are  shown  in  this  case  is  abundantly  established 
by  the  authorities.  See  those  heretofore  cited,  and  Boyd 
V,  Freize,  5  Gray  (Mass.)  553.  It  is  important,  in  this 
connection,  to  remember  defendant's  relations  to  the  driv- 
ing park  association,  and  that  he  in  fact  placed  the  order 
for  the  lumber,  and  at  various  times  secured  an  extension 
of  the  time  for  the  payment  of  the  bill.  There  was 
enough  testimony  to  support  the  verdict,  and  we  discover 
no  error. 

The  judgment  must  therefore  be,  and  it  is,  affirmed. 


John  Vaupel,   Appellee,   v.   John  Mulhall,   Appellant. 

Fraud:  misrepresentation  in  sale  of  land:  instructions.  Where 
I  the  evidence  for  plaintiff  in  an  action  for  false  representation  in 
the  sale  of  land  tended  to  show  that  the  farm  sold  was  of  irregu- 
lar shape  and  contained  but  about  sixty  acres  of  tillable  land, 
with  a  much  larger  quantity  rough  and  unfit  for  cultivation ; 
that  it  surrounded  on  three  sides  tillable  land  of  another;  that 
defendant  represented  his  land  as  containing  two  hundred  and 
twenty  acres  of  tillable  land  and  pointed  out  that  of  the  other 
as  a  part  of  his  own,  a  charge  that  if  dMendant  with  intent 
to  defraud  pointed  out  the  land  of  the  other  and  represented 
it  to  be  his  own,  and  his   farm  with  the  other  contained  two 
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hundred  and  twenty  acres  of  good  farming  land;  or,  if  with- 
out pointing  out  the  land  of  the  other  he  falsely  stated  that 
his  own  farm  contained  that  quantity  of  tillable  land  he  could 
recover,  did  not  present  inconsistent  theories,  as  the  gist  of 
the  fraud  charged  consisted  in  the  false  statement  as  to  the 
acreage  of  his  own  farming  land,  and  the  pointing  out  of  the 
other  land  was  not  an  essential  element  in  plaintiff's  case,  al- 
though competent  evidence  of  the  fraud. 

Same:  evidence:  value  of  property  taken  in  exchange:  damages. 
2  In  an  action  for  false  representations  in  the  sale  of  land,  where 
the  consideration  therefor  was  in  part  an  exchange  of  other 
property,  and  there  was  a  conflict  in  the  evidence  as  to  whether 
the  false  representations  were  made,  and  the  plaintiff  pleaded 
and  testified  to  the  alleged  consideration  paid  by  him,  the  de- 
fendant was  entitle<}  to  show  the  actual  value  of  the  property 
taken  in  exchange;  and  such  evidence  of  consideration  should 
be  considered  with  that  of  plaintiff,  not  only  on  the  question 
of  whether  defendant  relied  on  the  alleged  representations,  but 
as  to  whether  they  were  in  fact  made;  and  this  rule  would 
not  affect  the  amount  of  plaintiff's  damages,  as  he  could  show 
the  value  of  the  land  if  it  had  been  as  represented  and  recover 
on  that  basis. 

Appeal  from  Woodbury  District  Court, — ^Hon.  J.  F. 
Oliveb,    Judge. 

Thursday,   November   19,    1908. 

Rehearing  Denied  Saturday,   February  20,   1909. 

Action  for  damages  for  false  Representations  in  the 
Bale  of  land.  Verdict  for  plaintiff  for  $13,000.  Judg- 
ment on  the  verdict  for  $7,000,  plaintiff  remitting.  De- 
fendant appeals. — Reversed  and  remanded  for  a  new  trial. 

Milchrist  &  Scott,  for  appellant.- 

Robert  Hunger,  J.  W.  Hallam  and  Steams  &  Zipf, 
for  appellee. 

Evans,  J. — At  the  time  of  the  transactions  involved 
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in  this  action,  the  plaintiff  was  a  merchant  of  Freeport, 
111.,  and*  the  defendant  was  a  dealer  in  real  estate  at 
Sioux  City,  Iowa.  The  plaintiff  was  desirous  of  purchas- 
ing real  estate,  and  of  paying  therefor,  in  part,  with 
goods  to  be  selected  by  him  from  the  shelves  of  his  store 
at  Freeport.  He  called  at  the  office  of  the  defendant  at 
Sioux  City  for  the  purpose  of  ascertaining  what  he  had 
for  sale.  The  defendant  sent  one  Casselman  with  the 
plaintiff  and  his  son  to  see  the  farm  in  question.  This 
farm  is  known  in  the  record  as  the  "Fisher  farm,"  and 
is  located  in  Monona  Coimty,  and  was  then  occupied  by 
Fisher  with  his  family,  although  he  had  recently  sold  it  to 
the  defendant.  This  farm  consisted  of  three  hundred  and 
thirty-four  acres,  and  was  somewhat  irregular  in  shape. 
Its  extreme  length  was  about  a  mile  and  a  half,  lying  east 
and  west  Its  greatest  width  one  hundred  and  sixty  rods, 
and  its  minimum  width  eighty  rods.  It  lay  somewhat  in 
the  form  of  an  open  monkey  wrench.  In  the  open  mouth 
of  the  wrench  was  a  smaller  farm,  known  as  the  "Erskine 
farm,"  being  surrounded  on  three  sides,  namely,  the  west, 
north  and  east,  by  the  Fisher  farm.  Substantially  all  of 
the  east  half  of  the  Fisher  farm  and  the  west  end  of  the 
other  half  consisted  in  rough,  hilly,  broken  ground,  and 
unfit  fo*  cultivation.  Between  these  extremes  there  lay 
about  sixty  or  sixty-five  acres  of  level  bottom  land,  fit  for 
cultivation.  Joining  this  bottom  land  on  the  south,  and 
divided  from  it  by  an  east  and  west  highway,  lay  the 
Erskine  land,  which  was  also  bottom  land,  and  fit  for 
cultivation.  To  the  west  and  to  the  east  and  to  the  north- 
west and  to  the  northeast  of  this  Erskine  land  luy  the 
hilly,  rough  ground  of  the  Fisher  farm.  The  Fisher  house 
was  located  upon  the  east  and  west  highway,  which 
separated  the  Erskine  land  from  the  bottom  land  on  the 
Fisher  farm.  This  house  faced  toward  the  south,  and 
toward  the  Erskine  land.  The  evidence  on  the  part  of 
the  plaintiff  tends  to  shows  that  on  the  day  in  question 
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Casselman  represented  to  him  that  the  Fisher  farm  con- 
tained two  hundred  and  twenty  acres  of  good  bottom  land, 
fit  for  cultivation,  and  that  the  balance  consisted  of  hilly, 
untillable  land.  In  order  to  reach  the  Fisher  place,  the 
parties  drove  over  a  private  driveway  running  north 
through  the  Erskine  farm  and  opening  into  the  highway 
near  the  Fisher  house.  While  passing  through  the  Ers- 
kine farm,  Casselman,  pointing  his  hand  over  the  Erskine 
farm,  said,  in  substance,  "This  is  the  land."  The  parties 
drove  to  the  Fisher  house.  More  or  less  of  an  inspection 
was  had  by  the  plaintiff,  to  the  extent^  at  least,  that  he 
looked  over  the  ground,  which  he  supposed  to  be  the  two 
hundred  and  twenty  acres  of  good  bottom  land.  He  did 
not  pass  over  the  whole  farm,  nor  leave  the  Fisher  house 
for  any  considerable  distance;  nor  did  he  ascertain  the 
boundaries  of  the  land.  He  believed,  however,  that  the 
Erskine  land  to  the  south  of  the  highway  was  part  of  the 
farm,  and  believed  the  statement  of  Casselman  that  there 
were  two  hundred  and  twenty  acres  of  good  bottom  land, 
and,  so  relying,  he  purchased  the  farm  at  a  consideration, 
expressed  in  the  contract,  of  $65  per  acre,  and  paid  for 
the  same.  After  the  purchase  of  the  farm  he  discovered 
that  it  contained  not  more  than  sixty  or  sixty-five  acres 
of  good  bottom  land,  and  that  the  farm  as  a  whole  was 
worth  not  more  than  about  $30  or  $32  an  acre.  His  evi- 
dence tends  to  show,  also,  that  it  would  have  been  worth 
$65  per  acre  if  it  had  contained  two  hundred  and  twenty 
acres  of  good  bottom  land  as  represented.  The  evidence 
on  defendant's  part  tends  to  show  as  follows:  That  no 
representations  of  any  kind  were  made;  that  the  Erskine 
farm  was  not  pointed  out  as  any  part  of  the  Fisher  farm; 
that  the  farm  would  not  have  been  worth  $65  an  acre  if 
it  had  contained  two  hundred  and  twenty  acres  of  bottom 
land;  that  the  plaintiff  did  not  pay  $65  an  acre  therefor; 
that  although  the  contract  expressed  the  consideration  at 
per  acre,  it  was  also  a  part  of  the  contract  that  it  was 
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to  be  performed,  in  large  part,  by  an  exchange  of  goods, 
to  be  selected  by  the  plaintiff  himself  from  the  shelves 
of  his  store;  that  he  paid  for  said  farm  only  $10,000  in 
money,  and  $11,710  figured  at  the  original  invoice  value 
of  shelf-worn  goods,  which  were  worth,  in  fact,  not  more 
than  ten  or  fifteen  cents  on  the  dollar.  The  evidence  on 
defendant's  part  also  tends  to  show  that  the  farm^  in  the 
condition  it  actually  was,  was  worth  all  the  value  which 
plaintiff  paid  for  it.  Plaintiff's  evidence  in  rebuttal  tend- 
ed to  show  that  the  goods  turned  out  by  him  in  partial 
payment  for  the  farm  were  worth  from  eighty  to  eighty- 
five  cents  on  the  dollar. 

I.  The  court  charged  the  jury,  in  substance,  in  in- 
struction No.  6  that,  if  Casselman,  with  the  intention  to 
deceive  and  defraud  the  plaintiff,  pointed  out  to  him  the 
I.  Fraud:  mis-  Erskiuc  land,  and  represented  it  as  being  a 
£^SS*^8afe*°°'  part  of  the  Fisher  farm,  and  that  the  Fisher 
instmcti'ons.  farm,  as  so  pointed  out  and  shown  to  plain- 
tiff, contained  at  least  two  hundred  and  twenty  acres  of 
good  farm  land,  or  if,  without  pointing  out  the  Erskine 
land,  the  said  Casselman  falsely  and  fraudulently  re^pre- 
sented  to  the  plaintiff  that  the  Fisher  farm  contained 
two  hundred  and  twenty  acres  of  good  farming  land,  lo- 
cated upon  the  bottom,  and  excellent  for  cultivation  and 
the  raising  of  crops,  and  that  such  representations  were 
false,  and  known  by  Casselman  to  be  false,  and  the  falsity 
of  such  representations  was  not  known  by  plaintiff,  but 
that  he  believed  and  relied  upon  such  representations,  and, 
so  believing  and  relying,  purchased  the  farm  in  question, 
then  he  was  entitled  to  rec^over.  The  appellant  contends 
earnestly  that  this  instruction  submits  the  case  to  the  jury 
on  two  inconsistent  theories,  and  that,  if  the  plaintiff  re- 
lied upon  one  representation,  he  could  not  have  relied 
upon  the  other.  It  is  urged  that,  if  the  plaintiff  has 
failed  to  prove  that  Casselman  pointed  out  to  him  the 
Erskine  land  as  part  of  the  Fisher  farm,  his  case  must 
Vol.  141  Ia.— 24  . 
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fail,  because  he  has  testified  that  he  relied  upon  that  repre- 
sentation. The  argument  is  not  sound.  Suppose  it  had 
been  found  as  a  fact  in  the  case  that  Casselman  had  not 
represented  the  Erskine  land  to  be  a  part  of  the  Fisher 
farm,  but  that  he  had  represented  the  Fisher  farm  to  con- 
tain two  hundred  and  twenty  acres  of  good  bottom  land. 
The  plaintiff  was  upon  the  ground.  He  looked  about  him 
to  see  the  general  diaracter  of  the  bottom  land.  The 
Erskine  land  was  close  at  hand  and  in  plain  view.  If 
he  looked  for  approximately  two  hundred  and  twenty  acres 
of  bottom  land,  his  eyes  must  have  rested  upon  the  Erskine 
land  as  a  part  of  it,  for  there  was  no  other  bottom  land  in 
sight  sufficient  to  make  approximately  the  number  of 
acres  represented  to  him.  If,  therefore,  by  any  false 
representation,  knowingly  made  by  Casselman,  the  plain- 
tiff was  induced  to  believe  that  the  Erskine  land  was  a 
part  of  the  Fisher  farm,  then  he  would  not  be  precluded 
from  relying  upon  such  belief,  simply  upon  failure  to 
prove  that  the  Erskine  land  was  expressly  pointed  out  to 
him  as  a  part  of  the  farm.  The  essence  and  material  part 
of  plaintiff's  case  is  that  Casselman  falsely  and  knowing- 
ly represented  the  Fisher  farm  to  contain  two  hundred 
and  twenty  acres  of  good  bottom  land,  fit  for  cultivation. 
If  that  charge  is  proved  by  whatever  proper  evidence, 
plaintiffs  case  is  made  in  that  respect. 

Plaintiff  testified  that  Casselman  expressly  pointed 
out  to  him  the  Erskine  farm,  and  it  was  proper  evidence 
tending  to  prove  the  essential  charge.  If  he  failed  to  satis- 
fy the  jury  that  express  representations  were  made  as  to 
the  Erskine  land,  the  jury  might  still  find  that  he  saw 
the  Erskine  land,  and  believed  it  to  be  a  part  of  the 
Fisher  farm,  because  of  Casselman's  representations  that 
there  were  two  hundred  and  twenty  acres  of  such  bottom 
land  included  in  the  farm.  And  such  belief  on  his  part 
would  warrant  the  jury  in  finding  that  he  relied  upon 
Casselman's    representations    as    to    the    two    hundred    and 
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twenty  acres.  If,  after  hearing  such  representations  from 
Casselman,  it  was  plainly  obvious  to  him  that  the  farm 
did  not  contain  two  hundred  and  twenty  acres  of  bottom 
land,  or  approximately  so  many  acres,  then  he  would 
not  be  justified  in  believing  or  relying  upon  such  false 
representations.  On  the  other  hand,  if  he  saw  two  hundred 
and  twenty  acres  of  bottom  land  in  plain  view,  the  jury 
could  justify  him  in  believing  that  sufficient  of  such  bot- 
tom land  was  included  in  the  farm  to  make  Casselman's 
representation  good.  We  are  of  the  opinion,  therefore, 
that  there  was  no  inconsistency  in  the  instruction  com- 
plained of,  nor  in  the  two  theories  submitted  to  the  jury 
therein. 

II.     The  plaintiff  alleged  in  his  petition  that,  by  rea- 
son of  such  false  representations,  he  was  induced  to  pay 
for  said  land  at  the  rate  of  $65  per  acre,  being  the  total 
sum  of  $21,710.     This  allegation  was  put  in 
**  d^al:*vaiue      ^^^^^  ^J  defendant's  general   denial.     Plain- 

takcn^m^-      tiff  testified  that  such  was  the  price  he  paid. 

damage*.  The    evidence    is    undisputed,    however,    that 

the  contract  between  the  parties  was  one  of 
partial  exchange  of  properties,  and  that  the  contract  be- 
tween them  was  represented  by  two  contemporaneous  in- 
struments. The  plaintiff  was  to  select  from  the  shelves 
of  his  own  store  goods,  to  be  computed  at  the  original 
invoice  prices,  up  to  the  amount  of  $11,710,  and  to  de- 
liver the  same  in  partial  exchange  for  the  farm,  and  to 
pay  in  money  the  difference  of  $10,000,  and  thus  was  the 
contract  executed.  "  Defendant  offered  evidence  tending 
to  prove  the  alleged  actual  value  of  the  goods  so  delivered, 
and  tending  to  prove  that  they  were  worth  not  to  exceed 
from  5  to  15  percent  of  the  invoice  prices,  at  which  they 
were  figured  for  the  purpose  of  trading.  Some  evidence 
of  this  kind  was  at  first  rejected  by  the  trial  court,  but 
other  similar  evidence  was  afterward  received  for  a  limit- 
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ed  purpose.    This  limited  purpose  was  set  forth  to  the  jury 
in  Instruction. No.  5,  which  is  as  follows: 

Par.  5.  Testimony  has  been  admitted  upon  the  trial 
to  the  effect  that  the  value  agreed  upon  between  the  par- 
ties as  the  price  or  value  at  which  the  plaintiff's  goods 
were  to  be  taken  in  the  exchange  was  far  in  excess  of  the 
reasonable  market  value  thereof,  and  you  are  instructed 
that  such  fact,  if  proven,  is  proper  to  be  considered  by 
you,  with  all  the  other  evidence,  in  determining  whether 
the  plaintiff  was  induced  to.  make  the  trade  in  question 
by  the  false  and  fraudulent  representations,  if,  any,  of 
said  Cassehnan,  and  for  this  purpose  only.  The  mere  fact, 
if  proven,  that  said  goods  were  only  worth  a  small  frac- 
tion of  the  value  placed  upon  them  by  the  parties  in  the 
trade  will  not  be  sufficient  to  defeat  a  recovery,  or  even 
operate  to  reduce  the  amount  thereof,  unless  you  find 
that  that  fact,  and  not  the  false  and  fraudulent  repi^senta- 
tions  complained  of,  if  any  such  were  made  by  said  Cas- 
selman,  was  the  main  and  material  inducement  which 
caused  the  plaintiff  to  make  the  trade.  In  other  words  the 
plaintiff  had  a  right  to  trade  his  goods  to  the  best  possible 
advantage.  He  is  not  charged  with  any  fraud  in  the  trans- 
action, and  therefore,  if  he  made  an  advantageous  bar- 
gain, he  is  entitled  to  the  full  benefit  thereof;  and  the 
mere  fact,  if  it  be  a  fact,  that  in  case  he  recovers  in  this 
action  he  will  be  receiving  much  more  for  his  goods  than 
they  were  fairly  and  reasonably  worth,  will  not  be  suffi- 
cient to  defeat  such  a  recovery,  or  lessen  the  amount  there- 
of, if  the  facts  necessary  to  entitle  him  to  so  recover  have 
been  proven  and  established,  as  stated  and  explained  in 
this  charge.  But  if,  from  all  the  evidence  before  you, 
including  this  fact,  if  proven,  you  believe  that  the  false 
and  fraudulent  representations,  if  any,  made  by  the  said 
Casselman  were  not  the  material  inducements  relied  upon 
by  the  plaintiff  in  making  the  deal  in  question,  as  ex- 
plained in  this  charge,  then  he  can  not  recover  anything 
in  this  action,  and  your  verdict  will  be  for  the  defendant 

The  defendant  complains  of  this  instruction.  It  was 
settled  by  this  court  in  an  early  day  that,  in  an  action 
for  false  representations  in  the  sale  of  land,  where  part 
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of  the  consideration  was  an  exchange  of  property,  the  de- 
fendant was  entitled  to  show  the  actual  value  of  the  prop- 
erty received  by  him,  and  that  such  evidence  was  admis- 
sible, not  only  for  the  purpose  of  showing  that  plaintiff 
did  not  rely  upon  the  alleged  representations,  but  also  as 
a  circumstance  to  be  considered  by  the  jury  in  determin- 
ing whether  the  fraudulent  representations  were  made. 
Likes  V.  Baer,  10  Iowa,  89.  In  High  v,  Kiatner,  44  Iowa, 
79,  this  rule  was  reaffirmed.  It  is  said  in  the  opinion: 
"The  testimony  was  competent,  not  for  the  purpose  of  fix- 
ing the  measure  of  damages,  but  to  throw  light  upon  the 
conduct  of  the  parties  and  test  the  truth  of  the  testimony." 
In  the  case  first  cited  the  substance  of  the  argument  of 
Justice  Wright^s  opinion  is  that,  if  the  value  of  the  prop- 
erty received  by  the  defendant  was  not  substantially 
greater  than  the  value  of  the  property  sold  by  him,  it  tend- 
ed to  show  an  absence  of  "motive,  which  "would  render  it 
improbable  that  defendant  made  the  representations  charg- 
ed or  claimed  as  to  the  quality  of  the  land,  for  it  is  not 
likely  that  he  would  thus  overestimate  its  advantages  in 
order  to  get  a  tract  worth  no  more  than  his  own."  Tak- 
ing the  case  at  bar,  the  plaintiff  averred  iri  his  petition, 
and  testified  as  a  witness,  that  he  paid  $65  an  acre  for 
this  land,  whereas  in  its  actual  condition  it  was  worth  not 
to  exceed  $32  per  acre.  If  this  testimony  should  be  taken 
as  true  by  the  jury,  then  so  great  a  variance  between  the 
price  paid  and  the  actual  value  of  the  property  was  an 
important  circumstance,  tending  to  corroborate  the  plain- 
tiff's claim  that  he  was  in  some  manner  deceived.  If 
the  defendant  could  prove  that  the  difference  between  the 
value  of  the  property  received  by  the  plaintiff  and  that 
which  he  parted  with  was  much  less  than  claimed  by  him, 
it  tended  to  reduce  the  force  of  the  circumstance  above 
referred  to.  And  if  he  could  prove  that  there  was  no 
difference  in  value   then   the   force   of  such   circumstance 
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would  be  quite  destroyed.     See,  also,  Johnson  v.  Harder, 
45  Iowa,  677,  for  a  case  bearing  some  analogy. 

In  this  fifth  instruction  the  court  charged  the  jury 
that  the  plaintiff  was  entitled  to  the  benefit  of  his  contract, 
and  that  therefore  the  evidence  referred  to  should  be  con- 
sidered only  for  the  limited  purpose  therein  stated.  This 
was  an  assumption  that  the  evidence  in  question,  unless 
limited  in  its  purpose  as  therein  stated,  tended  to  de- 
prive the  plaintiff  of  the  benefit  of  the  invoice  prices  bar- 
gained for  by  him  for  his  merchandise.  But  it  must  be 
noted  that  we  are  dealing  here  with  a  rule  of  evidence,  and 
not  with  a  rule  of  measure  of  damages.  There  is  nothing 
in  this  rule  of  evidence  which  deprives  the  plaintiff  of  any 
benefit  of  his  contract.  The  benefit  of  his  contract  is  se- 
cured to  the  plaintiff  by  the  rule  of  measure  of  damage. 
The  rule  of  measure  of  damage  applicable  in  such  a 
case  fully  protects  the  plaintiff  in  this  respect.  It  has 
been  framed  by  the  courts  with  that  very  end  in  view. 
Plaintiff  may  prove,  if  he  can,  that  the  property  pur- 
chased by  him,  if  as  represented,  would  have  been  worth 
even  more  than  the  agreed  purchase  price,  and  he  may 
prove  such  enlarged  value  by  the  testimony  of  witnesses, 
regardless  of  the  price  paid.  The  rule  that  defendant 
should  be  permitted  to  rebut  the  evidence  of  plaintiff  as 
to  the  true  consideration  paid  in  no  sense  militates  against 
plaintiff's  right  to  show  the  real  value  of  the  property  as 
it  would  have  been  if  as  represented,  and  to  claim  the 
benefit  of  his  contract  in  this  manner.  The  idea  that 
the  plaintiff  may  have  the  benefit  of  this  rule  of  measure 
of  damage,  and  in  addition  to  that  may  have  some  further 
supposed  benefit  from  the  sale  of  his  goods  at  invoice 
prices,  is  not  tenable.  This  idea  is  a  first  impression  which 
often  obtains  in  the  mind  of  bench  and  bar.  But  its  fal- 
lacy can  readily  be  made  to  appear  by  putting  side  by 
side  the  two  following  hypothetical  statements.:  (1) 
Suppose  the  land  be  as  good  as  represented.     Plaintiff  is 
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then  whole.  If  whole,  he  has  the  full  benefit  of  his  eon- 
tracty  including  the  invoice  prices  bargained  for.  And 
this  is  so  even  thou^  the  value  of  the  land  be  less  or 
more  .than  $65  per  acre.  (2)  Suppose  the  land  be  not  as 
good  as  represented,  and  that  it  be  worth  $7,000  less  than 
it  would  have  been  if  as  represented.  The  plaintiff  then 
lacks  $7,000  of  being  whole.  The  rule  of  measure  of^ 
damage  requires  the  defendant  to  pay  him  that  sum. 
That  being  done,  the  plaintiff  is  whole  again,  as  whole  as 
in  the  first  position  stated.  If  whole,  we  repeat,  he  has 
the  full  benefit  of  his  contract,  including  the  invoice  prices 
bargained  for.  And  this  is  so  even  though  the  value  of 
the  land,  plus  $7,000,  be  less  or  more  than  $65  per  acre. 
Plaintiff  is  party  to  only  one  contract,  although  it  be 
represented  by  two  contemporaneous  instruments;  is  en- 
titled to  one  damage,  indivisible;  and  to  only  one  rule  for 
the  measure  of  it.  So  that  the  rule  of  measure  of  damage 
is  quite  adequate  to  protect  the  plaintiff  in  the  full  benefit 
of  his  contract,  and  the  rule  of  evidence  under  considera- 
tion is  in  no  sense  inconsistent  with  it,  nor  with  plaintiff's 
full  rights  in  that  respect.  It  follows,  therefore,  that  in 
this  action  for  damages  for  false  representations  in  the 
sale  of  property,  where  the  consideration  was  in  part  an 
exchange  of  other  property,  and  where  the  direct  evidence 
is  in  conflict  as  to  whether  false  representations  were 
made,  and  where  the  plaintiff  has  pleaded  and  put  in  evi- 
dence the  alleged  consideration  paid  by  him,  the  defend- 
ant is  entitled  to  rebut  such  evidence  by  showing  the  ac- 
tual value  of  the  property  consideration  exchanged  by 
plaintiff,  and  such  evidence  of  consideration,  on  behalf  of 
defendant,  should  have  been  permitted  to  run  with  the 
evidence  of  consideration  on  the  part  of  the  plaintiff,  to  be 
considered  by  the  jury  in  connection  therewith  and  for 
the  same  purposes.  And  it  may  be  added  generally  that 
either  party  is  entitled  to  show  the  value  of  the  property 
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consideration  paid  or  received  by  him  as  a  circumstance 
bearing  upon  the  probability,  not  only  whether  false  repre- 
sentations were  relied  upon,  but  also  whether  the  false 
representations  were  made.  Under  this  rule  the  fifth  in- 
struction placed  too  narrow  a  limitation  upon  the  purpose 
for  which  such  evidence  might  be  considered. 

III.  Referring  again  to  the  case  of  Likes  v.  Baer, 
cited  above,  it  may  perhaps  be  proper  to  say  that,  as  it 
was  first  decided  and  reported  in  8  Iowa,  368,  the  opinion 
of  the  court  was  adverse  to  this  rule  of  evidence.  A 
rehearing  being  granted,  the  court  reconsidered  its  former 
opinion  on  that  question,  and  laid  down  the  rule  which  we 
are  now  following.  The  second  opinion  is  reported  in  10 
Iowa,  89.  The  rule  laid  down  in  the  second  opinion  has 
been  followed  in  other  jurisdictions.  See  Aldrich  v.  Scrib- 
net,  146  Mich.  609  (109  N.  W.  1122).  The  case  has  not 
often  been  cited  in  our  own  subsequent  reports  on  that  ques- 
tion, nor  has  the  case  of  High  v.  Kistner.  Neither  of  these 
cases  found  a  place  in  the  careful  briefs  of  counsel  in  this 
case,  and  the  question  has  been  submitted  to  us  without 
any  other  Iowa  cilation  directly  in  point.  We  have 
therefore  discussed  the  question  more  elaborately  than 
we  might  otherwise  have  deemed  useful.  A  reference 
should  be  made  here  to  the  case  of  Hibbets  v.  Threlkeld, 
137  Iowa,  164.  This  question  was  there  considered  from 
the  reverse  side;  that  is  to  say,  the  plaintiff  was  the 
appellant,  and  complained  of  an  instruction  similar  in  its 
effect  to  the  fifth  instruction  in  the  case  at  bar.  Plain- 
tiff took  the  ground  in  that  case  that  the  evidence  in 
question  was  not  admissible  for  any  purpose.  The  point 
was  overruled  by  this  court,  and  the  instruction  sustained. 
But  the  right  of  the  defendant  to  complain  of  the  instruc- 
tion as  too  narrow  was  neither  involved  nor  considered  in 
that  case.  Because  of  the  error  in  the  fifth  instruction 
this  case  must  be  reversed  and  remanded  for  a  new  trial. 
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Other  alleged  errors  are  argued,  but  the  questions  in- 
volved are  of  such  a  nature  that  they  are  not  likely  to 
arise  on  another  trial. — Reversed  and  remanded. 


B.  F.  Loose,  Appellant,  v.  John  Cooper,  Appellee. 

Dismissal  of  action.     Where  the  court  dismisses  a  case  on  its  own 

1  motion  it  should  make  a  record  of  the  ground  of  its  action,  but 
although  failing  to  do  so  a  presumption  obtains  in  favor  of 
the  ruling,  and  a  reversal  will  not  be  ordered  unless  upon  the 
whole  case  there  is  no  ground  to  support  it. 

Same:  want  of  prosecution  :  reinstatement.    The  court  has  power 

2  to  dismiss  a  cause  for  want  of  prose.cution  independent  of  any 
statute;  and  where  a  case  remained  on  the  docket  for  five  years 
after  issue  was  joined  and  plaintiff  and  his  attorney  were  in 
the  court  room  but  made  no  objection  to  the  order  of  dis- 
missal the  court  was  justified  in  refusing  a  motion  for  rein- 
statement. 

Appeal  from  Polk  District  Court, — Hon.   W.   H. 
McHeney,  Judge. 

Satubday,   November   21,    1908. 

Rehearing  Denied  Saturday,   February  20,   1909. 

Affirmed. 

H.  H.  Crow,  for  appellant. 

No  appearance  for  appellee. 

Evans,  J. — On  November  23,  1901,  plaintiff  and  de- 
fendant entered  into  a  written  contract  whereby  the  defend- 
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ant  agreed  to  sell  to  the  plaintiff  certain  stock  in  the  Fidel- 
ity Insurance  Company  for  an  agreed  price  of  $11,250, 
to  be  paid,  with  5  percent  interest,  at  the  rate  of  $125 
per  month.  Other  provisions  were  contained  in  the  con- 
tract which  need  not  be  noticed  here.  The  contract  pro- 
vided for  liquidated  damages  in  the  sum  of  $21,750.  The 
plaintiff  has  brought  this  action  for  such  liquidated  dam- 
ages. The  defendant  has  filed  a  counterclaim  for  $20,550 
as  damages  for  breach  of  contract.  The  plaintiff  filed  his 
petition  on  April  22,  1902.  The  defendant  filed  his  an- 
swer and  counterclaim  on  May  12,  1902.  The  plaintiff 
filed  his  reply  denying  the  counterclaim  on  May  16,  1902. 
No  further  proceedings  of  &ny  kind  were  ever  had  in  the 
case  until  June  29,  1907,  and  on  that  date  the  district 
court  on  its  own  motion  dismissed  the  case  at  plaintiff's 
cost.  Afterwards,  on  September  9,  1907,  the  plaintiff  filed 
a  motion  to  reinstate  the  case,  and  on  September  18,  1907, 
this  motion  was  by  the  court  overruled.  The  plaintiff  ap- 
peals. 

Plaintiff's  contention  is  that  the  court  was  not  war- 
ranted in  dismissing  this  case  on  its  own  motion,  there 
being  no  request  for  a  dismissal  from  either  party.  The 
ground  upon  which  the  court  entered  the 
'•  ^"aJJJSSs.  dismissal  does  not  appear  in  the  record. 
We  would  be  better  satisfied  with  this  record 
if  such  ground  did  appear.  When  a  court  acts  in  such 
a  case  upon  its  own  motion,  it  is  highly  desirable  that  it 
should  state  the  ground  upon  which  it  acts.  The  failure 
to  do  so  gives  an  appearance  of  arbitrary  action,  and  is 
a  practice  not  to  be  commended.  Nevertheless,  we  are  re- 
quired to  indulge  in  a  presumption  in  favor  of  the  ruling 
of  the  trial  court.  We  are  not  justified  in  reversing  it 
unless  from  an  examination  of  the  whole  record  we  fail 
to  find  any  ground  to  support  it. 

It  is  quite  apparent  upon  the  face  of  this  record  that 
the  court  would  have  been  justified  in  dismissing  this  caae 
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for  want  of  prosecution.  The  power  is  inherent  in  the 
Same- want  of  ^^^^^>  quite  independent  of  the  statute.  The 
rcSSt<OTeiit  issues  woFO  made  up  and  the  last  pleading 
filed  on  May  16,  1902.  For  more  than 
five  years  thereafter  the  case  lay  in  a  comatose  condition. 
The  amounts  involved  in  both  petition  and  counterclaim 
were  sufficiently  large  to  warrant  some  show  of  activity 
on  the  part  of  both  parties.  Apparently  no  effort  was 
made  by  either  party  to  bring  the  case  to  trial.  Plaintiff 
states  in  his  argument  in  this  court  that  he  and  his  attor- 
ney were  present  at  the  time  of  the  dismissal.  But  it 
does  not  appear  from  such  statement  nor  from  the  record 
that  he  made  any  objection  at  that  time  to  the  action  of 
the  court,  nor  took  any  exception  thereto.  Afterwards  he 
filed  a  motion  to  reinstate,  but  it  does  not  appear  that  he 
served  any  notice  of  such  motion  upon  the  defendant. 

Appellant  cites  the  case  of  Hensley  v.  Davidson  Bros., 
135  Iowa,  106.  That  case  and  the  one  at  bar  are  not  at 
all  parallel.  The  power  of  the  court  to  set  aside  a  verdict 
on  its  own  motion  was  conceded  in  that  case.  It  was 
held,  however,  that  the  only  possible  ground  of  the  court's 
action  in  that  case  was  the  insufficiency  of  the  evidence. 
Inasmuch  as  this  court  had  in  a  former  appeal  held  that 
the  evidence  was  sufficient  to  sustain  a  verdict  for  the 
plaintiff,  it  was  held  that  the  lower  court  was  not  justified 
in  ignoring  the  decision  of  this  court,  and  its  action  was 
therefore  reversed.  No  such  question  is  involved  in  the 
case  at  bar.  The  court  below  was  acting  within  the  limits 
of  a  broad  discretion  which  it  was  required  to  exercise 
fairly.  We  can  not  say  that,  under  the  circumstances 
appearing  in  this  case,  the  court  abused  that  discretion. 

The  contract  sued  on  in  this  case  seems  to  have  been 
drawn  with  such  skill  as  to  afford  to  each  party  a  sub- 
stantial cause  of  action  against  the  other.  The  parties 
were  prompt  in  going  into  court  and  in  making  up  the 
issues.     If  in  fact  the  defendant  had  notice  of  plaintiff's 
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motion  to  reinstate,  he  made  no  resistance  to  it.  He  ap- 
pears to  have  been  served  with  notice  of  appeal  to  this 
court,  but  he  makes  no  appearance.  The  circumstances 
surrounding  the  case  are  such  as  to  fairly  warrant  a  be- 
lief that  the  issues  presented  by  the  pleadings  were  ficti- 
tious and  perhaps  collusive,  and  that  the  records  of  the 
court   were   being   used   for   ulterior   purposes. — Affirmed. 


141      380 

llj !!3        In   be   Johnson    Drainage   District,    No.    9,    Chicago 

AND  Northwestern  Railway  Company  and  Toledo 
&  Northwestern  Ra^ilroad  Company,  Appellants, 
V.  Hamilton  County,  Iowa,  Board  of  Supervisors 
OF  Hamilton  County,  Iowa,  et  al. 

Drainage:  assessment  of  benefits:   railway  lands:    notice:    ap- 

1  peal:  statutes:  constitutionality.  The  Act  of  the  30th  Gen- 
eral Assembly  relating  to  the  assessment  of  benefits  for  drain- 
age purposes  provides  a  separate  and  distinct  method  for  the 
assessment  of  railroad  lands  from  that  provided  for  agricul- 
tural lands,  and  does  not  contemplate  that  railroad  lands  shall 
be  classified  in  tracts  of  forty  acres  or  less;  and  express  pro- 
vision is  therein  made  for  notice  to  railway  companies  of  the 
assessment  and  for  the  right  of  appeal,  so  that  the  act  is  not 
tmconstitutional    for   failure   to    so   provide   in    either    respect. 

Drainage:  assessment  of  railway  lands:  benefits:   presumption. 

2  An  assessment  for  drainage  purposes  can  only  be  made  for 
actual  benefits,  but  a  presumption  obtains  in  favor  of  an  assess- 
ment and  the  burden  is  on  the  party  attacking  it  as  excessive 
and  disproportionate  to  establish  the  claim;  and  where  the  evi- 
dence fairly  tends  to  show  that  the  assessment  of  railroad  lands 
is  not  in  substantial  excess  or  out  of  proportion  to  that  of  other 
lands  in  that  district,  it  will  not  be  disturbed. 

Appeal  from  Hamilton  District  Court, — Hon.  J.  R. 
Whitaker,  Judge. 

Monday,   November  23,   1908. 
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Rehearing  Denied  Saturday,  February  20,   1909. 

The  appellants  appealed  from  an  assessment  of  bene- 
fits to  the  district  court  where  their  appeal  was  dismissed, 
and,  from  that  judgment,  they  appeal  to  this  court. — Af- 
"firmed, 

J.  L,  Kamrar,  Oeorge  E.  Hise,  James  C,  Davis,  and 
A,  A.  McLaughlin,  for  appellants. 

D.  C.  Chase  and  J.  M.  Blake,  for  appellees. 

Sherwin,   J. — The   commissioners   appointed   to  tslas- 

sify  the  lands  and  property  in  the  drainage  district,  and 

assess   the  benefits   thereto,    did   not   classify   the   railroad 

right  of  way  as  farm  lands  were  classified, 

assessment  of    nor  did  thcv  make  any  classification  thereof 

benefits:  rail-       ,  *^  ,.    .    . 

way  lands:        in  fragments  or  subdivisions.     The  railroad 

notice:  appeal:  ^ 

sUt^tionaUty.'  Property  in  the  district  consisted  of  about 
sixty-seven  and  a  half  acres  in  twenty-one  dif- 
ferent forties.  The  benefits  were  assessed  in  a  lump  sum  on 
the  entire  holding,  and  the  appellants  contend  that  such  an 
assessment  is  wholly  unauthorized  by  chapter  68,  Acts 
30th  General  Assembly  that  the  assessment  of  $800  was 
greatly  in  excess  of  the  benefits,  and  greatly  in  excess  of, 
and  out  of  proportion  to,  the  assessments  on  farm  lands; 
and  that  said  assessment  was  not  equalized  with  the  assess- 
ments on  other  lands  in  the  district. 

The  appellants  rely  upon  the  following  propositions: 

(1)  The  commissioners  to  assess  benefits  were  required 
to  classify  the  railroad  lands,  and  give  each  portion  there- 
of a  percentage  of  benefits,  based  upon  the  percentage  of 
one  hundred,  as  a  condition  to  making  an  assessment,  and 
as  a  basis  therefor. 

(2)  If  the  railroad  property  ^s  not  land,  the  drain- 
age law  is  void,  because  only  in  such  event  is  notice  re- 
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quired   to  be  given   to  a   railway   company,    and   only   in 
such  event  is  the  right  of  appeal  given  to  it. 

(3)  It  was  the  duty  of  the  commissioners  to  assess 
benefits  to  equalize  the  assessment  against  the  railroad 
property  with  tke  assessments  on  other  lands, 

(4)  Having  failed  to  classify  the  railroad  lands  and 
equalize  the  assessment  thereon  with  the  assessments  on 
other  lands,  and  having  failed  to  comply  with  the  statutes 
in  the  time  and  manner  of  performing  their  duties,  on  the 
part  of  the  commissioners,   the  assessment  is  void. 

(5)  The  report  of  the  commissioners  failing  to  show 
that  the  railroad  lands  had  been  classified,  and  the  assess- 
ment equalized,  the  board  of  supervisors  did  not  acquire 
jurisdiction  to  make  an  assessment 

(6)  Appellants'  property  can  be  assessed  only  for  the 
actual  benefits  accruing  to  it  from  the  improvement,  be- 
cause of  the  drainage,  and  in  the  proportion  that  other 
property  is  assessed. 

(7)  The  commissioners  having  failed  to  comply  with 
the  law  in  making  the  pretended  assessment,  and  no  classi- 
fication or  equalization  having  been  made,  there  is  no  pre- 
sumption that  the  amount  assessed  is  a  correct  estimate  of 
benefits  to  the  railroad  property  from  the  improvement, 
nor  is  the  amount  prima  facie  in  proportion  to  the  assess- 
ments on  other  lands. 

(8)  If  the  assessment  is  not  void,  then  it  i?  grossly 
excessive  and  should  be  reduced. 

We  shall  consider  these  propositions  in  the  order  of 
their    presentation    to   us. 

Section  12,  chapter  68,  Acts  30th  General  Assembly, 
provides  for  the  appointment  of  commissioners  to  assess 
benefits  conferred  by  the  improvement  It  defines  their 
duties  in  the  following  language: 

They  shall  .  .  .  personally  inspect  and  classify 
all  the  lands  benefited  by  the  location  and  construction  of 
such  .  .  .  drainage  district  ...  in  tracts  of  for- 
ty acres  or  less  according  to  the  legal  or  recognized  sub- 
divisions in  a  graduate*d  scale  of  benefits,  to  be  numbered 
according  to  the  benefit  to  be  received  by  the  proposed  im- 
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provement;  .  .  .  and  make  report  thereof  in  writing 
to  the  board  of  supervisors.  In  making  the  said  estimate 
the  lands  receiving  the  greatest  benefit  shall  be  marked 
on  a  scale  of  one  hundred  and  those  benefited  in  a  less 
d^ree  shall  be  marked  with  such  percentage  of  one  hun- 
dred as  the  benefit  received  bears  in  proportion  thereto. 
This  classification  when  finally  established  shall  remain 
as  a  basis  for  all  future  assessments  connected  with  the 
objects  of  said  levee  or  drainage  district,  unless  the  board, 
for  good  cause,  shall  authorize  a  revision  thereof. 

The  appellants  urge  that  the  railroad  property  within 
the  drainage  district  is  either  land  within  the  meaning 
of  the  statute,  or  else  the  statute,  so  far  as  railroads  are 
concerned,  is  unconstitutional,  "in  that  no  provision  is 
made  for  giving  notice  to  any  except  landowners,  incum- 
brancers, and  occupiers  of  land,  and  no  appeal  is  provided 
for  any  except  owners  of  land."  That  railroad  property 
within  the  district  is  not  land  within  the  meaning  of  the 
statute,  and  is  not  to  be  classified  as  lands  are,  is  made 
clear  by  the  statute  itself.  For  the  purpose  of  ascertaining 
and  assessing  the  benefits  conferred  by  the  improvement, 
the  statute  makes  three  classes  or  divisions  of  property. 
Section  12  provides  for  one  class  which  includes  lands 
used  for  the  usual  and  ordinary  purposes.  Section  19, 
.  after  making  provision  for  the  construction  of  the  drain- 
age ditch  across  the  right  of  way  of  a  railroad  company, 
provides  as  follows: 

All  other  proceedings  in  relation  to  railroads  shall  be 
the  same  as  provided  for  individual  property  owners  with- 
in the  district,  except  that  the  cost  of  constructing  the  im- 
provement across  its  right  of  way  shall  be  considered  as 
an  element  of  its  damages  by  the  appraisers  thereof;  and 
the  commissioners  to  assess  benefits  shall  fix  and  determine 
the  actual  benefits  to  the  property  of  the  railroad  com- 
pany within  the  levee  or  drainage  district  and  make  return 
thereof  with  their  regular  return.  Such  special  assessment 
shall  be   a   debt   due   personally   from   the   railroad    com- 
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pany,  and,  unless  the  same  is  paid  by  the  railroad  com- 
pany as  a  special  assessment,  it  may  be  collected  in  the 
nariie  of  the  county  in  any  court  having  jurisdiction* 

Section  20  also  makes  a  separate  class  of  highways, 
and  provides  that: 

Whenever  any  highway  within  the  levee  or  drainage 
district  will  be  beneficially  affected  by  the  construction  of 
any  improvement  or  improvements  in  such  district,  it  shall 
be  the  duty  of  the  commissioners  appointed  to  classify 
and  assess  benefits  to  determine  and  return  in  their  report 
the  amount  of  the  benefit  to  such  highway. 

A  further  provision  is  therein  made  for  notice  to 
the  township  in  which  the  highway  is  located  and  for  a 
hearing  and  determination  of  the  amount  to  be  apportioned 
to  the  road  district  on  account  of  such  benefit  It  seems 
to  us  that  there  can  be  no  serious  question  as  to  this  legis- 
lative classification.  Neither  railroad  property  nor  high- 
ways are  used  as  lands  are  ordinarily  used,  and  hence  the 
benefits  to  be  derived  by  such  property  from  the  improve- 
ment are  of  an  entirely  different  character  from  those  con- 
ferred upon  agricultural  lands.  This  was  manifestly  the 
thought  of  the  Legislature,  for  in  the  sections  relating  to 
railroads  and  highways  the  commissioners  are  given  ex- 
press directions  as  to  what  shall  be  done  by  them.  In ' 
section  19  they  are  directed  to  "fix  and  determine  the 
actual  benefits  to  the  property  of  the  railroad  company 
within  the  levee  or  drainage  district  and  make  return 
thereof  with  their  regular  return.^'  If  the  railroad  prop- 
erty was  to  be  classified  and  assessed  as  land  under  the 
provisions  of  section  12,  the  provision  of  section  19  was 
entirely  unnecessary  and  useless.  Why  require  an  inde- 
pendent assessment  and  an  additional  report  if  it  was  all 
covered  by  the  provisions  of  section  12?  No  logical  or 
satisfactory  answer  can  in  our  judgment  be  made  to  the 
question.     Moreover,  special  provision  is  made  for  the  col- 
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lection  of  the  assessment,  and  the  assessment  is  made  the 
personal  debt  of  the  railroad  company.  They  are  provi- 
sions which  do  not  apply  to  assessments  made  under  section 
12,  and  which  in  our  judgment  strengthen  the  conclusion 
that  the  Legislature  intended  to  make  railroad  assessments 
a  class  entirely  distinct  and  separate  from  that  of  the 
ordinary  landowner.  And,  if  this  be  true,  we  think  it  fol- 
lows that  there  was  no  intention  that  railroad  property 
should  be  classified  in  tracts  of  40  acres  or  less  according 
to  "the  legal  or  recognized  sub-divisions  in  a  graduate  scale 
of  benefits,  to  be  numbered  according  to  the  benefit  to  be 
received  by  the  improvement" 

The  contention  that  if  the  railroad  property  is  not 
land  within  the  meaning  of  section  12  and  to  be  assessed 
as  such,  the  law  is  unconstitutional  and  void  because  only 
in  such  event  is  notice  required  to  be  given  to  a  railroad 
company,  is  clearly  without  merit.  Section  19,  as  we  have 
heretofore  shown,  expressly  provides  that  "all  other  pro- 
ceedings in  relation  to  railroads  shall  be  the  same  as  pro- 
vided for  individual  property  owners  within  the  district." 
And  such  requirement  clearly  and  unmistakably  provides 
for  the  notice  called  for  by  sections  3  and  12.  An  appeal 
is  given  the  railroad  company  by  section  14  of  the  act. 

As  we  understand  the  appellants'  argument,  their 
third,  fourth  and  fifth  propositions  are,  in  effect,  based  on 
their  contention  that  the  railroad  property  should  have  been 
assessed  and  equalized  as  lands  under  the  provisions  of 
section  12,  and  what  we  have  already  said  on  that  subject 
may  be  applied  to  these  propositions  without  further  dis- 
cussion thereof. 

In  support  of  their  sixth  and  eighth  propositions,  the 
appellants  urffed  that  their  property  can  be 

J.  DmAIKAGE:  1  1  I.  1  1     1  n 

assessment  of     assossed  onlv  for  the  actual  benefits  accruing 

raUway  lands:  r  i  •  i  ^ 

benefits:  thereto    from    the.  improvement,    because    of 

presumption.  ^  _  ^  '  ^ 

the    drainage,    and    in    the    proportion    that 
other    property    is    assessed,    and    that   the    assessment    is 
Vol.  141  Ia.— 25 
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grossly  excessive.  These  two  contentions  may  be  disposed 
of  together,  for  they  involve  questions  of  fact  only ;  it  being 
well  settled  that  an  assessment  can  be  made  for  actual 
benefits  only.  Zinser  v.  Board  of  Supervisors,  137  Iowa, 
660. 

On  the  questions  of  fact  there  was  a  diversity  of 
opinion.  If  some  of  the  appellants'  witnesses  were  correct 
in  their  opinions,  the  improvement  might  be  said  to  be 
a  damage  to  the  appellants'  road  rather  than  a  benefit. 
But  such  estimates  are  not  decisive  of  the  question,  and 
we  think  the  evidence  as  a  whole  fairly  sustains  the  trial 
court's  finding  that  the  assessment  was  not  in  substantial 
excess  of  the  benefits  to  be  derived  therefrom  in  the  way  of 
the  betterment  of  the  roadbed  and  track  and  not  out  of 
proportion  to  the  assessments  on  the  lands  within  the  dis- 
trict. The  presumption  is  in  favor  of  the  assessment  estab- 
lished by  the  board,  and  the  burden  is  on  the  appellants  to 
overcome  the  same.  Temple  v.  Hamilton  County,  134  Iowa, 
706.  On  the  whole  case  we  conclude  that  the  judgment 
should  be  afftrmed. 


J.  H.  Merrili^   J.  W.   Garner  ath)  Calvin  Manning, 
Appellees,  v.  J.  B.  Sax,  Appellant 

Principal  and  agent:  secret  profit:  accounting.  An  agent  or 
I  confidential  representative  can  not  secretly  profit  by  the  trans- 
action but  is  required  to  account  to  his  principal  for  all  such 
profits,  even  though  received  in  a  transaction  relative  to  the 
subject  matter  in  excess  of  his  authority,  and  this  duty  is  not 
relieved  by  accounting  for  the  full  price  at  which  he  was 
authorized  to  make  the  sale  of  the  property;  so  that  where 
defendant,  an  owner  with  others  of  certain  corporate  stock, 
was  appointed  by  them  to  complete  a  transfer  of  all  the  stock, 
including  his  own  at  a  price  agreed  upon,  each  to  pay  his  propor- 
tionate share  of  the  expense,  demanded  and  received  of  the 
purchaser  as  a  condition  precedent  to  delivery  a  large  sum  in 
addition   to   the   agreed   purchase   price,   he   could   not   secretly 
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retain  the  same  as  a  commission  but  must  account  to  his  asso- 
ciates therefor. 

Same:  gbatuitous  agency.    The  fact  that  an  agent  acts  gratuitously 

2  does  not  relieve  him  from  the  obligation  to  account  to  his 
principal  for  all  profits  made  out  of  the  subject  matter  of 
his  agency;  but  where  one  of  several  owners  of  corporate  stock 
is  appointed  by  them  to  close  a  sale  of  the  whole,  less  than 
which  the  purchaser  would  not  buy,  at  the  expense  of  all  in 
proportion  to  their  interests,  the  agency  is  not  gratuitous. 

Same:  comfbnsation  of  agent.     The  express  agreement  by  which 

3  one  of  several  owners  of  corporate  stock  is  to  have  his  ex- 
penses in  closing  a  sale  of  their  combined  holdings,  excludes 
the  idea  that  he  is  to  be  compensated  for  his  services;  but 
even  if  he  was  entitled  to  compensation  in  addition  to  his 
expenses,  that  fact  would  not  relieve,  him  from  the  obligation 
to  account  to  them  for  any  sum  received  from  the  purchaser 
in  addition  to  the  agreed  purchase  price. 

Same:  fkaud.     Although  an  agent  for  the  sale  of  corporate  stock 

4  demanded  from  the  purchaser  a  sum  in  addition  to  the  agreed 
purchase  price,  as  a  condition  precedent  to  its  delivery,  and 
the  purchaser  knowing  his  rights  yielded  to  the  demand,  it  did 
not  constitute  a  legal  fraud. 

Principal  and  agent:  accounting.     Where  one  of  several  owners 

5  of  corporate  stock  was  authorized  to  complete  a  sale  of  all 
their  interests  and  they  united  in  paying  his  expenses  incident 
thereto,  a  sum  demanded  and  received  by  him  from  the  buyer  in 
excess  of  the  agreed  purchase  price  of  the  stock  was  in  effect 
the  price  of  its  delivery,  and  should  be  accounted  for  to  the 
several  owners. 


Appeal  from  Wapello  District  Court. — ^Hon.  C.  W.  Vbb- 
MiixiON,   Judge. 

Tuesday,  Novembeb  24,  1908. 

Reheabinq  Denied  Saturday,  February  20,  1909. 

The  opinion  states  the  case. — Affirmed. 

Smith  &  Lewis  and  Jaques  &  Jaques,  for  appellant. 
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Tisdale  &  Heindel  and  Work  &  Work,  for  appellees. 

Weaver,  J. — The  plaintiffs'  case,  as  stated  in  their  pe- 
tition, is  to  the  following  effect:  On  December  19,  1905, 
the  Ottumwa  Traction  &  Light  Company  was  a  corporation 
owning  certain  public  service  franchises  in  said  city.  Cer- 
tain persons  residing  in  said  city,  and  spoken  of  in  the 
record  as  the  "Ottumwa  crowd,"  or  "Ottumwa  parties,'^ 
including  plaintiffs  and  defendant,  owned  in  varying  pro- 
portions a  majority  of  the  shares  of  preferred  and  com- 
mon stock  which  had  been  issued  by  said  corporation  and 
were  then  outstanding.  The  remainder  of  the  stock  is- 
sued was  owned  by  parties  residing  in  St  Louis,  Omaha 
and  places  other  than  Ottumwa.  These  parties  residing 
in  Ottumwa  were  in  the  habit  of  consulting  together  and 
acting  in  harmony  with  reference  to  the  protection  and 
promotion  of  their  several  interests  in  said  corporation, 
of  which  the  plaintiff  Merrill  was  president,  and  the  de- 
fendant Sax  secretary.  All  these  parties  desired  to  dis- 
pose of  their  stock  if  a  buyer  at  a  suitable  price  could  be 
found.  Late  in  October,  1905,  a  representative  of  H. 
M.  Byllesby  &  Co.,  of  Chicago;  appeared  at  Ottumwa  and 
made  some  inquiry  or  investigation  into  the  affairs  of  the 
corporation  with  a  view  to  the  purchase  of  the  stock. 
While  there,  he  made  some'  suggestion  in  a  tentative  way 
as  to  the  price  which  his  principal  would  be  willing  to 
pay  for  said  stock  provided  the  entire  issue  could  be  ob- 
tained, and  the  Ottumwa  parties,  or  those  holding  the  bulk 
of  the  stock,  including  plaintiffs  and  defendant,  met  in 
consultation  upon  the  subject.  At  that  interview  it  seemed 
l)est  that  negotiations  on  behalf  of  said  parties  be  conducted 
by  some  representative  or  representatives  acting  in  the 
interest  of  all,  rather  than  by  each  acting  separately,  and  it 
was  agreed  to  place  the  matter  in  the  hands  of  the  defend- 
ant, who  was  to  be  assisted  by  Maj.  Mahon,  one  of  their 
number,   if  assistance  was  required.     Thereupon  the  de- 
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fendant  and  Mahon  began  negotiation,  upon  the  one  hand, 
to  obtain  a  definite  proposition  from  the  proposed  pur- 
chaser, and,  upon  the  other,  to  secure  the  consent  or  co- 
operation of  the  other  stockholders  residing  outside  of 
Ottumwa.  On  November  7,  1905,  Sax  entered  injto  a 
written  contract  with  Byllesby  &  Co.,  by  which  said  cor- 
poration agreed  to  pay  to  Sax  the  sum  of  $384,000  for  the 
entire  issue  of  preferred  and  common  stock  in  the  traction 
and  light  company;  the  price  being  reckoned  at  the  rate 
of  ninety  cents  on  the  dollar  for  the  preferred  stock  and 
sixty  cents  on  the  dollar  for  the  common  stock.  By  the 
closing  paragraph  in  said  contract  Mr.  Sax  states  that 
he  will  use  his  best  endeavors  to  make  the  delivery  accord- 
ing to  the  contract,  and  that  the  same  should  include  his 
own  holdings  for  over  $95,000  par  value  of  the  preferred 
stock  and  over  $125,000  par  value  of  the  common  stock. 
These  last  sums  mentioned  constitute  substantially  the  sum 
of  preferred  stock  and  common  stock  then  held  by  said 
Sax,  Mahon,  and  the  plaintiffs  herein.  Sax  and  Mahon 
visited  and  interviewed  the  stockholders  residing  in  St. 
Louis  and  Omaha,  and  while  these  stockholders  declined  . 
to  consummate  any  deal  with  them  or  through  them,  they 
opened  up  negotiations  with  Byllesby  &  Co.  direct  and  per- 
fected a  sale  of  their  shares.  To  enable  Sax  to  carry  out 
his  agreement,  the  plaintiffs  and  Mahon  entered  into  a 
writing,  whereby  they  agreed  to  deliver  to  him  their  re- 
spective holdings  of  the  stock  at  the  prices  above  named. 
Said  writing  embodied  also  the  following  stipulation: 
"We  agree  to  deliver  these  shares  of  stock  to  you  or  any 
one  you  may  designate  upon  the  terms  of  the  above-men- 
tioned amount,  less  cost  for  expense  incurred  in  negotiat- 
ing said  sale,  which  is  not  to  exceed  two  percent  of  th© 
sale  price.''  On  December  7,  1005,  the  negotiations  had 
been  so  far  perfected  that  defendant,  having  secured  the 
assignment  of  the  stock  of  the  Ottumwa  parties  and  hav- 
ing the  certificates,  in  his  possession  or  under  his  control 
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ready  for  delivery  to  the  purchaser^  went  to  Byllesby  & 
Co.  and  insisted,  as  a  condition  of  the  delivery  of  the 
stock  so  held  by  him,  that  he  be  paid  a  sum  equivalent  to 
three  percent  of  the  entire  purchase  price  of  all  of  the 
stocL  This  demand  was  for  a  time  resisted,  and,  after  an 
unsuccessful  attempt  to  satisfy  defendant  by  ihe  offer  of 
$3,840,  a  compromise  was  reached,  by  which  he  was 
paid  the  sum  of  $7,680,  and  the  stock  was  delivered  and 
the  deal  closed.  On  returning  to  Ottumwa,  defendant 
reported  the  sale  to  the  parties  in  interest,  and,  after  de- 
ducting the  expenses  which  he  and  Maj.  Mahon  had  in- 
curred in  carrying  the  deal  to  a  successful  conclusion,  ac- 
counted to  the  several  parties  in  interest  for  their  respec- 
tive proportions  of  the  stock  sold  at  the  contract  price 
above  named.  In  making  said  report  he  concealed  or  with- 
held the  fact  of  the  receipt  of  said  simi  of  $7,680,  and  has 
never  accounted  therefor,  though  it  appears  that  he  at 
some  time  made  it  known  to  Mahon,  to  whom  he  paid 
$2,500.  It  is  the  claim  of  plaintiffs  that  the  defendant  in 
negotiating  and  completing  the  sale  was  not  acting  for 
himself  only,  but  as  agent  of  the  other  Ottumwa  stock- 
holders, that  his  receipt  of  said  sum  of  $7,680  and  the 
concealment  of  said  transaction  from  them  was  a  breach 
of  his  duty  as  their  representative,  and  they  demand  that 
he  make  an  accounting  for  the  money  so  obtained.  The 
defendant  denies  that  in  conducting  said  negotiations  or  in 
making  the  said  sale  he  was  acting  in  any  manner  as  agent 
of  the  plaintiffs.  He  pleads  also  many  facts  which  are 
largely  in  the  nature  of  matters  of  evidence  the  substance 
of  which  is  that  he  undertook  the  contract  with  Byllesby 
&  Co.  on  his  own  responsibility  and  that  he  is  under 
no  obligation  to  account  to  plaintiffs  for  the  additional 
sum  obtained  by  him  from  said  purchasers.  On  hearing 
the  evidence  the  trial  court  found  for  the  plaintiffs 
and  entered  a  decree  requiring  the  defendant  to  account 
for    the    money    so    received    to    each    of    said    plaintiffs 
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in  the  proportion  which  their  holding  of  stock  bore  to  the 
entire  amount  held  by  said  Ottumwa  parties.  The  defend- 
ant appeals. 

The  record  of  the  testimony  is  entirely  too  voluminous 
to  permit  its  rehearsal  in  this  opinion,  even  in  condensed 
form.     We  have  read  it  with  the  care  which  its  importance 

demands,  and  find  that  it  fully  sustains  the 

'•  ^md'^emt:       conclusion   of  the   trial   court   upon   all   dis- 

•ccwmSn^^*     puted  qucstious  of  fact.     In  addition  to  the 

positive  and  direct  testimony  on  part  of  the 
plaintiffs,  it  is  ifnpossible  to  reconcile  the  admitted  con- 
duct of  appellant  upon  any  other  theory  than  that  he  un- 
dertook to  and  did  act  in  a  representative  capacity  for  the 
plaintiffs  and  his  other  fellow  stockholders  at  Ottumwa. 
Such  being  the  conclusion,  we  have  to  inquire  whether, 
conceding  the  existence  of  that  relation,  he  is  liable  to 
account  to  those  whom  he  represented  for  the  money  exacted 
by  him  from  Byllesby  &  Co.  in  excess  of  the  contract  price 
of  the  stocL  Counsel  for  appellant  direct  our  attention  to 
a  line  of  authorities  in  support  of  the  proposition  that  a 
person  may  act  as  agent  for  both  seller  and  buyer  where 
both  parties  are  aware  of  his  conduct  in  that  respect  and 
consent  thereto,  and  that  the  agent  of  the  seller  may  right- 
fully treat  or  deal  with  the  buyer  with  respect  to  the  sub- 
ject-matter of  the  agency  so  long  as  such  conduct  or  dealing 
does  not  conflict  with  the  agent's  duty  to  his  principal. 
The  soundness  of  the  doctrine  thus  stated  need  not  be  ques- 
tioned, but  its  application  to  the  case  at  bar  can  not  be  con- 
ceded. All  of  the  parties,  appellees  and  appellant,  were 
acting  jointly  in  an  endeavor  to  get  the  best  possible  price 
for  their  stock,  and  the  execution  of  that  purpose  was  con- 
fided to  appellant.  It  was  clearly  his  duty  to  give  to  his 
associates  the  benefit  of  his  best  service  in  the  discharge 
of  the  trust  confided  to  him,  and  to  account  for  the  entire 
amount  paid  to  him  by  the  purchaser.  To  say  that  the 
money  in  question  was  not  paid  to  him  in  consideration  of 
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the  sale  of  this  stock,  but  was  in  the  nature  of  a  commis- 
sion or  payment  for  services  otherwise  rendered  to  Bylles- 
by  &  Co.,  is  to  ignore  practically  all  of  the  material  facts 
in  tlie  case. 

In  the  first  place,  appellant  performed  no  service  as 
agent  for  Byllesby  &  Co.  He  did  not  represent  that  con- 
cern in  any  respect.  He  did  undertake  to  sell  to  them 
an  amount  of  stock  substantially  equivalent  to  the  entire 
holdings  of  the  Ottumwa  parties  for  whom  he  was  acting, 
and  to  use  his  best  endeavors  to  procure  the  sale  to  them 
of  all  the  remainder  of  the  stock  at  a  given  price.  In 
other  words,  as  between  him  and  Byllesby  &  Co.,  it  was 
an  ordinary  contract  of  purchase  and  sale  into  which  not 
the  slightest  element  or  appearance  of  agency  entered.  On 
December  7,  1905,  the  deal  had  developed  to  a  point  where 
appellant  felt  himself  in  position  to  demand  terms  from 
Byllesby  &  Co.  He  had  in  his  possession  the  stock  which 
had  been  held  by  himself,  Mahon,  and  the  plaintiffs,  and 
without  which  the  scheme  of  the  purchaser  to  take  in  the 
entire  issue  and  reorganize  the  corporation  could  not  be 
effected.  Availing  himself  of  this  advantage,  he  impressed 
upon  Byllesby  &  Co.  the  belief  that  the  sale  would  not  be 
carried  out  unless  they  paid  him  a  large  sum  in  addition 
to  the  contract  price,  and,  yielding  to  his  demand,  the 
money  in  controversy  was  paid  over  to  him.  To  call  this 
exaction  a  commission  is  to  dress  the  transaction  in  a  garb 
it  is  not  entitled  to  wear.  The  money  so  received  by  him 
was  received  for  doing  the  very  thing  which  he  had  agreed 
to  do  and  which  in  good  faith  to  those  who  intrusted  him 
with  their  stock  he  was  bound  to  dd,  and  it  would  be  a 
most  dangerous  as  w^ell  as  inequitable  rule  to  permit  him 
to  retain  the  sum  so  realized  and  avoid  accounting  there- 
for. If  A.  places  his  horse  in  the  hands  of  B.,  with  au- 
thority to  negotiate  a  sale  to  C.  on  the  best  obtainable 
terms,  and  B.,  having  obtained  an  offer  which  he  is  di- 
rected to  accept,  goes  to  C,  and,  while  having  the  horse 
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ready  for  delivery,  refuses  to  make  it  until  C.  makes  him 
a  large  additional  payment,  which  he  does  not  report  or 
account  for,  we  think  his  defense  to  an  action  for  an  ac- 
counting will  receive  little  favor  in  a  court  of  justice,  even 
though  he  calls  the  sum  thus  received  a  "commission." 
Let  us  then  bring  the  illustration  a  little  closer  home,  and 
suppose  that  four  different  persons  each  own  a  horse  which 
he  desires  to  sell,  and  C.  is  willing  to  buy  providing  ho 
can  purchase  all  of  them.  To  facilitate  the  deal,  the  four 
persons  agree  that  one  of  their  number,  A.,  shall  conduct 
the  negotiations;  each  to  pay  his  proportionate  share  of  the 
expense  which  may  be  thus  incurred.  Armed  with  this 
authority,  A.  agrees  with  C.  to  sell  him  the  four  horses  for 
$100  each,  and  this,  being  reported  to  the  several  owners, 
is  agreed  to,  and  the  horses  placed  in  A.'s  hands  for  the 
consummation  of  the  deal.  Thereupon  he  goes  to  C.  and 
refuses  to  make  delivery  of  the  property  until  he  has  re- 
ceived an  additional  percentage  upon  the  agreed  price, 
which  he  chooses  to  call  a  "commission."  If  this  demand 
be  submitted  to,  and  he  places  the  money  so  obtained  in 
his  own  pocket,  concealing  the  transaction  from  those  asso- 
ciated in  interest  with  him,  does  A.  occupy  any  more  fa- 
vorable position  than  he  did  in  the  first  illustration  above 
used?  We  think  not.  If  there  be  any  difference,  his  re- 
lation to  his  associates  in  the  latter  deal  is  of  a  closer  and 
more  confidential  nature  than  was  his  relation  to  his  prin- 
cipal in  the  former.  They  were  engaged  in  a  common  en- 
terprise, working  together  to  a  common  end,  the  disposi- 
tion of  the  property  of  each  and  all  at  the  best  obtainable 
price,  and  each  was  entitled  to  open-handed  frankness  and 
fairness  of  dealing  at  the  hands  of  the  others,  and  especial- 
ly at  the  hands  of  the  man  selected  to  represent  them  in  the 
actual  negotiations  and  consummation  of  the  sale.  Getty 
V.  Devlin,  54  N.  Y.  403.  To  permit  an  agent  or  confi- 
dential representative  to  secretly  profit  by  his  manipulation 
of  the  subject-matter  of  his  agency  is  to  offer  a  premium 
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to  fraud  and  breach  of  faith.  The  law  therefore  holds  him 
bound  to  account  to  his  principal  for  all  such  profits,  even 
though  they  were  received  by  transactions  in  excess  of  the 
authority  given  him,  and  this  law  is  none  the  less  impera- 
tive because  he  accounts  for  the  full  price  for  which  he 
was  authorized  to  sell.  Story's  Agency  (8th  Ed.)  sections 
207-214;  1  Clark  &  Skyles,  Agency,  sections  406,  417;  SaU- 
bury  V.  Ware,  183  lU.  606  (56  N.  E.  149) ;  Holmes  v. 
Gathcart,  88  Minn.  213  (92  N.  W.  956,  60  L.  K.  A.  734, 
97   Am.   St.   Eep.   513). 

Appellant  makes  the  further  point  that  at  most  he 
was  acting  as  a  gratuitous  agent,  and  is  therefore  not  to 
be  held  to  the  same  strict  liability  for  an  accounting;  but 

he  was  not  In  any  sense  of  the  term  acting 
gntnitDus         gratuitously.      These    persons,    as    we    have 

seen,  were  engaged  in  a  common  enterprise 
to  dispose  of  their  holdings  of  stock.  As  the  purchaser 
wished  all  or  none,  the  appellant  and  appellees  each  had 
a  direct  interest  in  bringing  about  the  sale  of  the  stock 
of  his  associates,  and  their  agreement  to  share  with  appel- 
lant the  expense  incurred  was  also  a  valuable  consideration, 
if  any  was  needed,  sufficient  to  support  his  express  or  im- 
plied agreement  to  represent  their  interests.  Moreover, 
the  agent  who  acts  gratuitously  is  not  in  any  manner  re- 
lieved from  the  ordinary  obligation  upon  agents  to  act  in 
good  faith  with  their  principals  and  to  account  to  them  for 
all  profits  made  out  of  the  subject-matter  of  their  agency. 
Salsbury  v.  Ware,  183  111.  605  (66  N.  E.  149). 

Finally,  it  is  said  in  appellant's  behalf  that  the  claim 
01  appellees  is  inequitable  because  they  do  not  offer  to 
pay  him  for  "his  skill  and  knowledge  devoted  to  carrying 

through  the  enterprise  and  after  reaping  the 
compensation     full  benefits  of  a  satisfactory  sale  come  into 

of  agent. 

court  and  coldly  demand  a  portion  of  that 
which  he  receives  from  another  as  his  personal  earnings." 
Counsel  overlook  the  very  obvious  and  very  pertinent  truth 
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that  it  was  appellant's  skill  and  knowledge  and  personal 
service  which  the  law  bound  him  to  render  to  those  for 
whom  he  undertook  to  act.  The  express  stipulation  by 
which  he  was  to  be  reimbursed  for  expenses  incurred  ex- 
cludes the  idea  of  an  implied  agreement  to  pay  him  any 
more,  and,  even  if  he  were  entitled  to  payment  of  a  rea- 
sonable compensation  by  appellees  in  addition  to  his  ex- 
penses, that  fa<!t  would  be  no  justification  for  his  act  in 
secretly  obtaining  a  personal  profit  out  of  the  matter  which 
he  was  conducting,  or  professing  to  conduct,  for  their  mu- 
tual advantage  and  interest. 

Nor  can  his  action  in  this  respect  be  regarded  as  a 
fraud  or  wrong  upon  Byllesby  &  Co.  for  which  he  is  ac- 
countable alone  to  that  corporation.  Byllesby  &  Co.  knew 
that  under  their  contract  with  appellant  they 
were  entitled  to  the  stock  held  or  controlled 
by  him  on  the  terms  there  specified,  and  if  the  purchase 
was  a  matter  of  such  importance  to  them  that  they  pre- 
ferred to  hasten  it  by  yielding  to  his  demand,  however  un- 
just, and  waive  their  right  to  insist  upon  performance  of 
the  agreement  according  to  its  terms,  there  was  no  fraud 
perpetrated  upon  them  in  the  legal  acceptation  of  that 
word,  however  such  conduct  may  be  rated  when  tested  by 
the  highest  standard  of  business  morals. 

The   alternative   proposition    advanced    by   the   appel- 
lant that,  if  liable  at  all,  his  inability  is  limited  to  the  so- 
called    "commission^*    received    on   the   sale   of   the   shares 
held  by  the  plaintiffs  is  untenable.     In  the 
AND  aceht:        first  place,  the  service  performed  by  him  in 

accoanting.  x  %/ 

interviewing  and  soliciting  the  stockholders 
in  St.  Louis  and  Omaha,  and  for  which  it  is  argued  he 
could  properly  receive  payment,  was  done  in  his  represen- 
tative capacity  as  agent  and  associate  of  the  Ottumwa 
stockholders,  who  united  in  paying  his  expenses  so  in- 
curred, and  for  any  compensation  or  profit  obtained  by  him 
therein  he  is  bound  to  account.     In  the  next  place,  it  is 
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perfectly  clear  that  appellant  bad  no  lawful  claim  or  de- 
mand against  Byllesby"&  Co.  (except  upon  tlie  contract  of 
sale)  ;  but  being  in  possession  of  the  stock  owned  by  him- 
self and  associates  which  it  was  his  duty  to  deliver  to  said 
purchasers,  he  made  such  delivery  the  lever  or  instrument 
by  which  the  additional  money  was  extracted  from  them. 
Byllesby  &  Co.  had  already  secured  the  remainder  of  the 
stock,  and  they  paid  this  demand  by  appellant  to  secure 
the  delivery  of  the  shares  controlled  by  him.  The  money 
so  received,  by  whatever  name  it  may  be  called,  was  in  sub- 
stance and  effect  the  price  of  the  delivery  of  the  Ottumwa 
stock,  and  it  is  equitable  and  just  that  defendant  account 
to  the  several  owners  on  that  basis. 

Other  objections  urged  to  the  decree  are  either  not 
borne  out  by  the  record,  or  they  necessarily  fall  with  those 
we  have  already  considered  and  overruled; 

The  decree  of  the  district  court  is  right,  and  it  is 
affirmed. 


W.  F.   QiGBAY,  Appellee,  v.  W.  D.  Mumper,  Appellant 

Conditional  sale:  forfeiture:  waiver:  equitable  jurisdiction.  Al- 
though a  contract  for  the  sale  of  personal  property  reserving  title 
in  the  seller  until  the  purchase  price  was  fully  paid,  authorized 
a  forfeiture  in  case  of  default  in  payment,  such  right  of  for- 
feiture was  not  the  exclusive  remedy,  but  could  be  waived,  and 
a  suit  in  equity  brought  to  enforce  the  claim  as  a  lien  against 
the  property:  as  where  there  was  a  dispute  as  to  the  balance 
due  and  the  seller  waived  his  right  to  forfeit  the  contract,  asked 
to  have  amount  due  ascertained  and  that  he  retain  his  lien  on  the 
property  therefor,  his  cause  was  triable  in  equity  and  a  motion  to 
transfer  to  the  law  docket  was  properly  overruled. 

Appeal  from  Clarke  District  Court. — Hon.'  H.  K.  Evans, 

Judge. 

Tuesday,  November  24,  1908. 
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Rehearing  Denied  Satubday,  February  20,   1909. 

This  is  a  suit  in  equity  to  recover  the  balance  of  pur- 
chase price  of  an  undivided  one-half  of  certain  personal 
property,  and  to  foreclose  a  conditional  contract  of  sale 
thereof.  The  prayer  of  the  petition  is  that  plaintiff  have 
judgment  and  decree  for  the  balance  due,  and  that  the 
same  be  decreed  a  lien  on  the  property  described  in  the 
contract,  and  that  a  special  execution  issue  thereon.  De- 
fendant moved  to  transfer  the  cause  to  the  law  side  of  the 
docket.  The  motion  was  overruled,  and  the  defendant  de- 
clined to  plead  further.  Decree  was  entered  for  plaintiff 
for  $60  and  making  the  same  a  lien  upon  the  property, 
and  ordering  special  execution.  Defendant  appeals. — Af- 
firmed. 

0.  M,  Slaymaker,  for  appellant 

No  appearance  for  appellee.  . 

Evans,  J\ — The  plaintiff  sold  to  the  defendant  his 
undivided  one-half  interest  in  a  certain  stock  of  plumbing 
tools  and  materials  for  the  consideration  of  $200.  Of  this 
consideration  $25  was  to  be  paid  in  cash  and  $10  per 
month  thereafter.  The  contract  of  sale  reserved  to  the 
seller  the  title  to  the  property  until  the  consideration  sliould 
be  fully  paid.  The  plaintiff  claimed  that  the  defendint 
had  made  payments  to  the  amount  of  $85,  and  no  more, 
and  that  there  was  a  balance  due  of  $115.  The  plainliiT 
averred,  however,  that  the  defendant  claimed  to  have  paid 
more  and  that  a  less  sum  was  due  than  claimed  by  plain- 
tiff, and  plaintiff  prayed  for  an  adjudication  of  the  ques- 
tion in  dispute. 

The  argument  of  the  appellant  is  that  the  plaintiff 
was  entitled  to  maintain  an  action  at  law  for  the  alloirod 
balance  of  the  purchase  price,  and  that,  whenever  he  elected 
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to  bring  such  action,  he  waived  his  title  to  the  property, 
and  that  he  could  enforce  no  lien  thereon.  The  position 
is  not  well  taken.  It  should  be  noted  that  the  contract  im- 
posed a  personal  liability  upon  the  defendant  to  pay  the 
full  purchase  price.  Although  the  contract  therefor  on 
its  face  reserved  the  title  to  the  property  to  the  seller  un- 
til it  was  fully  paid  for,  and  gave  to  the  seller  a  right 
to  declare  a  forfeiture  upon  default  of  payment,  such  rem- 
edy was  not  exclusive.  It  is  also  true  that  a  court  of 
equity  has  power  under  some  circumstances  to  declare  such 
a  contract  a  mere  security,  and  to  protect  the  purchaser 
from  imconscionable  forfeiture.  In  this  case  a  large  part 
of  the  purchase  price  had  been  confessedly  paid.  A  dis- 
pute existed  as  to  how  much  balance  remained  unpaid. 
The  plaintiff  waived  his  right  to  declare  a  forfeiture,  but 
asked  that  he  retain  his  security  for  the  payment  of  such 
balance  as  should  be  found  to  be  due.  We  think  his  pe- 
tition stated  a  cause  of  action-  that  entitled  him  to  a  hear- 
ing on  the  equity  -side  of  the  court,  and  the  motion  to 
transfer  was  properly  overruled.  Whether  the  refusal  of 
the  court  to  transfer  the  case  to  the  law  side  of  the  docket 
did  preclude  the  defendant  from  denying  the  equity  of 
the  bill  by  his  answer,  or  from  claiming  therein  his  right 
of  trial  to  a  jury  we  need  not  determine.  The  defendant 
did  not  plead.  He  stood  upon  his  motion  to  transfer.  For 
the  purpose  of  that  motion  the  allegations  of  the  petition 
and  the  prayer  for  relief  were  conclusive  upon  the  court 
There  was  no  error  in  the  ruling  and  the  decree  is 
ajfirnied. 
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E.  J.  Bbeeit^  Appellant,  v.  L.  A.  Matne  and  J.  J.  Matne, 

Appellees. 

Options:   manner  of  exercise:   how  determined.     The  manner  of 

1  exercising  an  option  is  to  be  gathered  from  the  language  of 
the  instrument  creating  it,  aided  by  competent  parol  evidence 
of  the  intent  of  the  parties. 

Same:  acceptance.     An  offer  without  an  acceptance  does  not  con- 

2  stitute  a  contract,  and  generally  the  acceptance  must  accord 
with  the  terms  of  the  offer. 

Option  contract  for  sale  of  land:  exercise  of  option.     Under  a 

3  contract  agreeing,  at  the  purchaser's  option,  to  sell  certain 
lands  at  any  time  before  a  fixed  date  at  an  agreed  price  pay- 
able on  delivery  of  a  deed,  and  with  a  further  provision  that 
if  the  buyer  sold  the  land  within  the  time  the  owner  would 
make  a  deed  to  the  purchaser  and  furnish  an  abstract  showing 
perfect  title,  and  would  also  accept  the  purchaser's  note  and 
mortgage  for  a  deferred  payment,  it  is  held  that  payment  of 
the  purchase  price  was  not  essential  to  completion  of  the  con- 
tract, and  that  the  holder  of  the  option  could  make  his  elec- 
tion to  purchase  in  any  lawful  manner  within  the  time  limit, 
and  within  a  reasonable  time  thereafter  tender  the  purchase 
price. 

Same:   sta^Ttte  of   frauds.     An   option   contract    for   the   sale   of 

4  land  signed  by  the  party  to  be  charged  is  not  within  the  statute 
of  frauds,  therefore  the  acceptance  of  the  option  need  not  be 
in   writing. 

Same:    acceptance   of   option  :    evidence.      The    acceptance    of    an 

5  option  to  purchase  land  must  be  unqualified  and  unequivocal 
and  communicated  to  the  party  extending  it,  and  must  become 
by  the  acceptance  a  mutual  binding  contract.  Evidence  held 
insufficient  to  show  acceptance. 

Appeal  from  Cerro  Gordo  District  Court. — Hon.  Clifford 
P.  Smith,  Judge. 

Tuesday,  November  24,  1908. 
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Reiieaeino  Denied  Satueday,  Febbuaby  20,   1909. 

Suit  in  equity  for  the  specific  perfonnanee  of  an 
option  contract  to  convey  land.  The  trial  court  dismissed 
the  petition  on  the  theory  that  plaintiff  did  not  exercise  his 
election  within  the  time  fixed  by  the  option  to  purchase. 
Plaintiff  appeals. — Affirmed. 

Blythe,  Markley,  Ride   &  Smith,  for  appellant 

Clarke  &  Chambers  and  Cliggitt,  Rule  &  Keeler,  for 
appellees. 

Deemeb,  J. — ^Defendants  were  the  owners  of  an  un- 
divided one-half  of  the  property  in  controversy,  and  in 
October  of  the  year  1906  plaintiff,  through  his  agent 
Knapp,  attempted  to  procure  from  J.  J.  Mayne  an  option 
upon  this  property.  Knapp  was  referred  to  one  Mc- 
Nider  as  being  an  agent  to  sell  the  land,  and  he  so  in- 
formed his  principal.  Plaintiff  then  went  to  McNider, 
and  after  some  negotiations  the  following  option  was  ob- 
tained by  him: 

For  and  in  consideration  of  one  hundred  seventeen 
dollars  in  hand  paid,  and  other  good  and  valuable  con- 
siderations rendered  by  E.  J.  Breen  of  Fort  Dodge,  Iowa, 
the  receipt  of  which  is  hereby  acknowledged,  I,  L.  A. 
Mayne,  of  Cerro  Gordo  County,  State  of  Iowa,  agree  to  sell 
to  said  E.  J.  Breen,  at  his  option,  at  any  time  on  or  before 
October  17,  1906,  the  following  described  premises  situated 
in  the  county  of  Cerro  Gordo  and  State  of  Iowa  (here  fol- 
lows a  description  of  the  property),  containing  117  *Vioo 
acres  at  the  agreed  price  of  one  hundred  and  fifty  dollars 
per  acre  and  upon  the  terms  as  follows:  Seventeen  thou- 
sand five  hundred  and  fifty  dollars  on  delivery  of  deed. 
All  of  the  deferred  payments  to  draw  interest  at  the  rate 

percent   from    the    date   of   deed,    payable    annuallv. 

And  said  L.  A.  ilayne  expressly  agrees  that  in  case  that 
E.  J.  Breen  sells  said  herein  above  described  land  at  any 
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time  within  the  term  of  his  contract,  that  he  will  at  the 
request  of  said  E.  J.  Breen,  execute  and  deliver  to  the 
purchaser,  that  may  be  named  by  said  E.  J.  Breen,  a 
good  and  sufficient  warranty  deed,  with  full  covenants, 
conveying  and  assuring  the  fee  simple  of  said  premises, 
together  with  an  abstract  showing  perfect  title  in  giver 
of  deed,  and  agrees  to  accept  the  purchaser's  notes  for  the 
deferred  payments,  said  notes  being  in  amount,  and  time 
of  payment  as  above  set  forth,  and  secured  by  mort- 
gage on  above  described  premises.  In  witness  of  which 
said  parties  have  hereto  caused  these  presents  in  duplicate 
to  be  executed  on  this  17th  day  of  April  A.  D.,  1906. 
J.  J.  Mayne.     L.  A.  Mayna     Witness,  C.  H.  McNider. 

The  payment  under  this  contract  was  made  directly 
to  McNider.  Plaintiff  then  lived  at  Ft  Dodge,  and  was 
obtaining  options  upon  this  and  other  land  for  himself 
and  others,  thinking  that  they  might  prove  profitable  to  a 
cement  plant  which  they  were  then  constructing  in  Mason 
City,  Iowa.  Soon  after  securing  the  option,  plaintiff  and 
his  associates  set  men  to  work  drilling  upon  the  land, 
and  it  is  contended  that  the  results  were  satisfactory,  that 
defendants  were  notified  of  that  fact,  and  informed  that 
he,  Breen,  would  take  the  land  under  the  option.  There 
is  no  conflict  in  the  testimony  regarding  some  of  the  mat- 
ters; but  upon  the  determinative  issues,  or  rather  upon 
the  inferences  to  be  drawn  from  the  testimony,  there  are 
serious  disputes  both  of  fact  and  law.  The  option  was  ob- 
tained in  April  of  the  year  1906,  and  it  expired  on  October 
17th  of  the  same  year.  On  September  20th,  plaintiff 
wrote  one  of  the  defendants  asking  for  an  abstract  to  the 
land,  saying  that  he  would  like  a  little  time  before  the 
option  expired  to  examine  it  and  to  get  matters  fixed  up. 
Mayne  did  not  answer  in  person,  but  on  October  3d,  Mc- 
Nider wrote,  sending  an  abstract  and  saying,  *^e  are  ready 
to  furnish  deed."  October  4th  Breen  wrote  McNider  ac- 
knowledging the  receipt  of  the  abstract,  and  saying  he 
would  have  his  attorneys  examine  it  in  the  near  future. 

Vol.  141  Ia.— 26  ^ 
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On  October  15th  Breen  returned  the  abstracts  to  McXider 
by  mail,  calling  his  attention  to  the  defects  pointed  out  by 
his  attorney,  and  saying,  "I  take  it  that  these  matters  can 
be  fixed  up."  Breen  went  to  Mason  City  on  the  16th, 
going  to  the  abstractor's  office  to  see  if  the  defects  pointed 
out  in  the  abstract  had  been  corrected,  and  learned  they 
had  not  been.  He  then  went  to  the  bank  where  McNider 
had  his  office,  and  found  that  he  (McNider)  had  gone 
away  (to  St  Louis  as  reported),  and  that  he  would  not  be 
back  for  a  few  days.  He  also  learned  that  his  letter  to 
McNider  inclosing  the  abstracts  had  not  been  opened.  He 
then,  it  is  claimed,  drove  to  the  Mayne  home  and  found 
no  one  there.  He  endeavored  to  find  one  of  the  Maynes 
in  Mason  City,  but  was  unable  to  do  so.  Returning  to 
his  home  without  seeing  either  McXider  or  the  defendants, 
he  again  came  to  Mason  City  on  the  19th  or  20th  day  of 
October  and  called  upon  McNider.  He  (McNider)  re- 
turned the  abstracts  to  Breen,  and  Breen  then  went  in 
search  of  the  Maynes.  He  finally  found  them,  and  Mr. 
Mayne,  so  it  is  claimed,  pursuant  to  his  previous  request, 
promised  to  go  to  Mason  City  to  try  to  get  the  title  ad- 
justed and  the  matter  of  the  sale  fixed  up.  Whatever  the 
truth  about  this,  Mayne  did  not  come  to  Mason  City  to  see 
plaintiff,  but  according  to  his,  plaintiff's,  testimony,  he, 
Mayne,  avoided  him.  It  appears  without  dispute  that 
after  midnight  on  October  17th  the  Maynes  gave  another 
option  upon  the  land  to  some  other  parties  representing  a 
rival  cement  plant,  in  which  the  optionees  agreed  to  hold 
the  Maynes  harmless  for  refusing  to  carry  out  the  one 
theretofore  given  the  plaintiff.  It  seems  that  after  the 
option  was  given  plaintiff,  the  Maynes  indicated  a  desire  to 
reserve  a  part  of  the  lands  covered  by  their  option,  and 
that  they  continued  thus  to  talk  down  to  about  October 
20th.  McNider  returned  to  Mason  City  on  October  19th, 
and  on  October  20th  he  wrote  plaintiff  acknowledging  the 
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receipt  of  the  abstracts  and  saying  that  he  would  have  the 
corrections  made  as  indicated  in  Breen's  letter. 

In  a  general  way  the  matters  so  far  recited  are  un- 
disputed, save  defendants  say  that  McNider  was  not  at 
any  time  their  agent  in  the  matter^  and  that  what  he  did 
in  the  way  of  addressing  letters  was  simply  an  accommoda- 
tion. The  chief  dispute  arises  over  a  claim  on  plaintiffs 
part  that  he  orally  exercised  his  option  within  the  time 
fixed^  and  that  the  option  contract  then  and  thereupon 
became  a  contract  of  sale.  This  is  denied  by  defendants, 
and  they  further  say  that  as  a  matter  of  law  there  could 
be  no  binding  acceptance  except  by  a  payment  or  tender  of 
the  purchase  price  within  the  period  fixed  by  the  option. 
The  first  is,  of  course,  a  question  of  fact,  and  the  latter 
of  law,  or  of  mixed  law  and  fact.  We  shall  first  take  up 
the  legal  proposition,  for  if  defendants'  contention  in  this 
resj>ect  be  sustained  the  decree  is  correct,  for  the  reason 
that  it  is  not  contended  that  plaintiff  paid  or  offered  to 
pay  the  purchase  price  before  October  17th,  the  time  when, 
by  the  broadest  construction,  the  option  expired. 

The  only  fixed  rule  regarding  the  manner  of  the  ex- 
ercise of  an  option  imder  a  contract  granting  it,  is  to  dis- 
cover from  the  language  of  the  instrument,  construed  in 
1.  QpTioMs:  ^®  ^^S^^  of  competent  parol  testimony,  the 

SJS^r^'how    iiitent   of   the   parties   with,  reference   there- 
determined.       ^^^     jj.  jjj^y  Y^  ^Yiat  under  the  terms  of  a 

given  option  the  only  proper  and  binding  method  of  elec- 
tion or  acceptance  is  by  the  payment  or  a  tender  of  the 
purchase  price.  On  the  other  hand,  there  are  many  cases 
where  the  option  may  be  exercised  in  parol  or  by  any 
other  method  indicating  an  election  to  take  the  land — the 
payment  of  the  purchase  price  and  the  making  of  the  deed 
being  subsequent  matters  in  performance  of  a  binding  con- 
tract. In  the  one  case,  there  is  an  election  to  sell,  upon 
payment  of  the  purchase  price,  which  is  a  condition  pre- 
cedent to  the  foundation  of  the  contract;  and  in  the  other 
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there  is  an  election  to  take  the  land  upon  the  terms  pro- 
posed, payment  of  the  purchase  price  being  a  condition 
subsequent,  or  rather  the  performance  of  an  executory  con- 
tract theretofore  entered  into. 

It  is  important  in  such  cases  to  distinguish  that  which 
pertains  to  the  performance  of  a  contract  from  that  which 
pertains  to  its  making.  To  make  any  sort  of  a  contract, 
a.  Same:  there  must   be  a  meeting  of  minds  upon  a 

acceptance.  given  subjcct.  An  offcr  without  acceptance 
is  not  a  contract,  and  as  a  rule  the  acceptance  to  be  bind- 
ing must  be  in  accord  with  the  terms  of  the  offer,  and  not 
in  some  other  manner.  In  other  words,  the  party  making 
the  offer  may  prescribe  the  mode  of  acceptance,  and  to  con- 
stitute a  binding  contract  this  method  must  be  followed. 
The  distinctions  here  noted  are  pointed  out  with  great 
clearness  in  Watson  i\  Coast,  35  W.  Va.  463  (14  S.  E. 
249).  See,  also,  Pomeroy  on  Contracts,  section  387;  Min- 
neapolis Co.  V.  Cox,  76  Iowa,  306;  Bundy  v.  Dare,  62 
Iowa,  295;  Lockman  v,  Anderson,  116  Iowa,  236:  Myers 
V,  Stone,  128  Iowa,  10;  Page  on  Contracts,  sections  48 
and  49. 

Now,  going  to  the  option  in  this  case,  it  appears  that 
defendants  agreed  to  sell  to  plaintiff  at  his  option  any 
time  on  or  before  Ocfober  17,  1906,  onehundred  and  seven- 
teen acres  of  land  at  an  agreed  price,   and 

3.  Option  con-  ,         <•  n        •  .  ee^^^  ^^r.  /%/% 

TEACT  FOR         uDou    thc    foiiowinff   terms,      $17,550.00    on 

SALE   OF   land:  ^  1.1  ii*»-r%i»"l 

exercise  of        delivery    of    the    deed."      Defendants    also 

option. 

agreed  that  if  Breen  sold  the  land  at  any 
time  within  the  option  they  would  make  deed  to  the  pur- 
chaser and  would  make  abstract,  showing  perfect  title. 
They  also  agreed  to  accept  the  purchaser's  notes  for  the 
deferred  payments,  and  to  take  a  mortgage  securing  the 
same.  It  will  be  noted  that  the  payment  of  the  purchase 
price  was  to  be  made  on  delivery  of  the  deed;  that  Breen 
had  authority  to  sell  thc  land  at  any  time  covered  by  the 
option,   and  that  defendants  agreed  to  make  deed  to  the 
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purchaser  and  to  make  abstract  showing  perfect  title.  The 
agreement  was  to  sell  the  land  for  $17,550  to  plaintiff  at 
his  option  exercised  at  any  time  before  October  I7th, 
payment  to  be  made  on  delivery  of  the  deed  with  abstract 
showing  perfect  title,  and  the  deed  was  to  run  to  Breen  or 
to  any  person  to  whom  he  might  sell.  We  are  constrained 
to  hold  that  payment  of  the  purchase  price  was  not  essen- 
tial to  the  completion  of  the  contract.  Plaintiff  might 
make  his  election  in  any  lawful  method  before  the  expira- 
tion of  the  time  limit,  and  would  be  compelled  in  that 
event  to  make  tender  of  the  purchase  price  within  a  rea- 
sonable time  and  demand  a  deed  either  to  himself,  or  to 
the  party  to  whom  he  had  sold.  It  was  recognized  that 
plaintiff  had  something  to  sell  or  transfer  before  making 
payment  for  the  land ;  and  the  delivery  of  the  deed  and  the 
payment  of  the  purchase  price  were  simply  dependent  cove- 
nants which  did  not  go  to  the  formation  of  the  contract  but 
to  its  performance.  These  views  find  support  in  Oradle 
V.  Warner,  140  lU.  123  (29  N.  E.  1118) ;  Gibson  v.  Heat- 
ing Co.,  128  Ind.  240  (27  N.  E.  612,  12  L.  R  A.  503); 
Bogle  V.  Jarvis,  58  Kan.  76  (48  Pac.  558) ;  Howe  v.  WaU 
son,  179  Mass.  30  (60  N.  E.  415)  ;  Mason  v.  Decker,  72 
X.  Y.  595  (28  Am.  Rep.  190)  ;  Ellsworth  v.  R.  R.,  31 
Minn.  543  (18  N.  W.  822)  ;  Myers  v.  Stone,  128  Iowa, 
10;  Clark  v.  Gordon,  35  W.  Va.  735  (14  S.  E.  255); 
Peterson  v.  Chase,  115  Wis.  239  (91  N.  W.  687)  ;  Boston 
Co.  V.  Rose,  194  Mass.  142  (80  N.  E.  498) ;  Primm  v. 
Wise  &  Stem,  126  Iowa,  528;  Webb  v.  Hancher,  127 
Iowa,  269. 

With  the  law  question  settled,  we  go  now  to  the  con- 
trolling question  of  fact.  Was  there  an  acceptance  of  the 
option  by  the  plaintiff,  gr  such  an  election  on  his  part  as 

bound  him  to  perform  the  contract  ?    In  this 
**  ^1**frauds!"**    conncction  we  may  say  that   the  statute  of 

frauds  cuts  no  figure.     Plaintiff  is  not  the 
party  sought  to  be  charged,  and  to  answer  the  requirements 
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of  that  statute  it  is  only  necessary  that  the  contract  be 
signed  by  the  party  to  be  charged,  etc.  Of  course,  to  make 
a  valid  and  enforceable  contract  of  an  option  there  must  be 
an  unqualified  acceptance  thereof  and  a  full  performance  of 
all  conditions  precedent;  but  the  contract  when  completed 
need  not  be  in  writing  unless  required  by  statute.  Per- 
hins  V.  Hadsell,  60  111.  216;  Yerkes  v.  Richards,  153  Pa. 
646  (26  Atl.  221,  34  Am.  St.  Kep.  721). 

This  brings  us  to  the  disputed  fact  question  in  the 
case:  Was  there  an  unqualified  election  by  plaintiff  com- 
municated to  defendant  to  accept  the  option,  and  sudi  a 
5.  Same!  meeting  of   the  minds   as   to  make   a   valid 

Sr^riSf?         a^d   enforceable    obligation    against    the    de- 
cvi  encc.  fendauts  ?     A  reading  of  the  correspondence 

which  passed  between  the  parties,  and  to  which  we  have 
already  referred,  clearly  shows  that  there  is  nothing  in 
these  letters  which  constitutes  an  unqualified  election  to 
accept  the  option  and  become  bound  to  pay  the  purchase 
price  within  the  time  limited.  But  appellant  contends  that 
there  is  testimony  of  an  oral  acceptance  communicated  to 
the  defendant  within  the  time  limited  by  the  option.  This 
acceptance  could  only  be  made  by  plaintiff  in  person,  or 
by  someone  having  authority  from  him  to  do  so.  There  is 
testimony  from  three  or  four  people,  who  did  not  repre- 
sent plaintiff  in  the  matter  of  the  land  deal,  to  the  effect 
that  they  told  defendants  they  thought  Breen  would  take 
the  land.  But  the  only  real  testimony  as  to  an  acceptance 
by  plaintiff  is  the  following:  Mr.  Mayne  was  anxious  to 
know  whether  plaintiff  intended  to  exercise  his  option,  and 
he  requested  one  Hubbard  to  ask  him,  Breen,  what  he  in- 
tended to  do.  In  response  Breen  said:  "I  have  been  a 
good  fellow  so  far,  and  I  guess  I  will  have  to  take  the 
land."  This  was  said  in  defendant's  presence,  but  not 
to  him,  and  plaintiff's  conduct  thereafter  shows  that  he  did 
not  intend  this  to  be  an  election  on  his  part  to  take  the 
land,  but  rather  an  expression  of  his  opinion  as  to  what 
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he  would  do  in  the  future.  It  was  not  regarded  by  defend- 
ants as  an  election  to  take  the  land.  The  correspondence 
between  the  parties  after  that  date  indicates  that  they 
still  regard  the  matter  as  an  unaccepted  offer.  It  will  not 
do  to  establish  a  rule  in  these  cases  which  will  allow  an 
optionee  to  "play  fast  and  loose"  as  interest  may  dictate. 
The  acceptance  of  the  option,  or  the  election  when  made, 
must  be  unqualified  and  unequivocal,  must  be  communi- 
cated to  the  party  giving  the  option  in  no  uncertain  man- 
ner, and  be  such  that  after  it  is  exercised  it  becomes  bind- 
ing upon  the  party  exercising  it.  That  is  to  say,  it  must 
assume  the  form  of  a  contract  proper  as  distinguished  from 
a  mere  option  or  offer.  We  do  not  think  the  testimony 
in  this  case  shows  such  an  election  to  take  the  land  or  to 
accept  defendant's  offer  as  made  a  binding  contract.  More- 
over, we  may  say  that  we  do  not  think  defendants  did  any- 
thing to  prevent  plaintiff  from  indicating  his  election  or 
acceptance  of  the  offer  of  sale.  Plaintiff  attempts  to  make 
such  a  showing,  but  this  is  negatived  by  defendants'  tes- 
timony. The  letter  written  by  McNider  after  his  return 
from  St  Louis  is  not  binding  on  defendants,  and,  even  if 
it  were,  it  would  amount  to  nothing  more  than  a  waiver 
of  the  time  for  the  payment  of  the  purchase  price. 

We  have  gone  over  the  record  with  care,  and  find  no 
reason  for  disturbing  the  decree.     It  is  therefore  affirmed. 

Shebwibt,  J.,  taking  no  part. 


R  A.  Elzy,  Appellee,  v.  The  Adams  Expbess  Company, 

Appellant. 

Caititrs:  delay  in  shipment:  special  damages.    Where  an  express 

I    company  had  notice  at  the  time  of  shipping  a  shaft  for  a  steam 

shovel  outfit  that  the  outfit  had  broken  down,  and  that  it  and 

the  crew  of  men  operating  the  same  would   remain  idle  until 

the  shaft  was  received,   the  company,   if  negligent,  was  liable 
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in  damages  for  the  actual  rental  paid  by  plaintiff  for  the  use  of 
hired  machinery,  the  fair  rental  value  for  the  use  of  his  own 
machinery,  and  the  wages  actually  and  necessarily  paid  the  work- 
men. 

Same:  notice.    Where  the  shipper  informed  the  agent  that  he  was 

2  shipping  an  iron  shaft  of  considerable  weight  by  express  rather 
than  by  freight  to  save  time,  that  a  steam  shovel  outfit  had 
broken  down  and  that  it  and  the  crew  would  be  idle  until 
the  shaft  was  received,  the  notice  was  sufficient  to  apprise 
defendant  that  special  damages  would  result  to  plaintiff  if  ship- 
ment was  delayed. 

Credibility  of  witnesses:   statement  of  court:   effect.     A  state- 

3  ment  of  the  trial  court  that  he  believed  two  witnesses  testifying 
adversely  to  each  other  concerning  a  state  of  facts  were  both 
honest  in  their  statements  and  equally  credible  in  character, 
did  not  amount  to  a  finding  that  the  evidence  was  in  equipoise 
on  the  disputed  question,  so  as  to  invalidate  a  conclusion  in 
favor  of  one  contention  which  had  support  in  the  other  cir- 
cumstances of  the  case. 

Damages:   rental  value.     The  owner  of   machinery  may   recover 

4  damages  for  its  rental  value  when  deprived  of  its  use  through 
the  fault  of  another,  upon  proof  of  the  value  of  its  use,  al- 
though it  is  not  shown  that  the  same  had  a  rental  value. — 
McClain,  J.,  dissenting. 

Appeal  from  Marshall  District  Court. — Hon.  C.  B,  Bbai>- 
SHAW,  Judge. 

Saturday,  February  20,  1909. 

This  is  an  action  for  damages  against  the  defendant 
as  a  common  carrier  for  negligent  delay  in  the  delivery  of 
a  consignment.  The  damages  claimed  consisted  of  a  num- 
ber of  items.  There  was  a  trial  to  the  court  without  a 
jury.  Judgment  for  the  plaintiff  for  a  part  of  his  claim 
only.  Both  parties  appeal.  The  defendant  first  perfected 
its  appeal,  and  is  designated  as  appellant. — Affirmed  on 
defendant's  appeal.     Reversed  on  plaintiff's  appeaL 

Anthony  C.  Daly,  for  appellant. 
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Binford  &  Farber,  for  appellee. 

Evans,  C.  J. — ^In  January,  1906,  the  plaintiff  was  a 
general  contractor,  and  had  been  such  for  many  years  prior 
thereto.  At  the  time  stated  he  was  engaged  in  the  perform- 
ance of  a  contract  for  grading  and  constructing  a  railroad 
right  of  way  for  the  Big  Four  Railway  Company  near 
Indianapolis,  Ind.  The  machinery  in  use  by  him  for  such 
purpose  consisted  of  a  steam  shovel,  two  locomotives,  forty- 
two  dump  cars,  and  a  spreader  car,  with  crews  numbering 
eight  men.  The  steam  shovel  was  the  property  of  the 
Iowa  Central  Railway  Company,  and  was  leased  to  the 
plaintiff  at  a  specified  rental  per  day.  The  locomotives 
were  the  property  of  another  railway  company,  and,  in  like 
manner,  were  leased  to  the  plaintiff.  The  other  property 
enumerated  belonged  to  the  plaintiff.  On  January  7,  1906, 
the  swing  shaft  of  the  steam  shovel  was  broken,  rendering 
the  operation  of  the  steam  shovel  impossible  until  another 
could  be  obtained.  The  stoppage  of  the  steam  shovel  ren- 
dered it  impossible  to  utilize  the  rest  of  the  outfit  or  crew. 
The  foreman  at  Indianapolis  wired  the  facts  to  the  home 
office  at  Marshalltown.  Thereupon  another  shaft  was  ob- 
tained from  the  Iowa  Central  Railway  Company  at  Mar- 
shalltown, and  was  delivered  to  the  defendant  for  immedi- 
ate shipment  to  the  plaintiff  as  consignee  at  Indianapolis, 
Ind.  The  business  at  Marshalltown  was  transacted  for 
plaintiff  by  one  Baumgardner,  his  l)odkkeeper.  Baum- 
gardner  personally  saw  the  local  agent  of  the  defendant 
company,  and  explained  to  him  the  reasons  for  the  ship- 
ment and  the  importance  of  a  quick  delivery.  He  stated 
to  him,  in  substance,  that  plaintiff's  outfit  would  be  idle 
until  the  shaft  could  be  obtained,  and  stated,  also,  what 
the  outfit  consisted  of.  The  shaft  weighed  from  three 
hundred  to  five  hundred  pounds,  and  was  delivered  to  the 
defendant  at  such  time  on  the  8th  of  January  that  in  the 
ordinary  course  of  transportation  it  would  reach  Indian- 
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apolis  the  next  day.  The  bill  of  lading  which  usually  at^ 
tends  the  shipment  actually  did  reach  Indianapolis  on  the 
next  day.  But  through  some  negligence  of  the  defendant 
the  shaft  itself  was  sent  to  some  other  destination,  and 
did  not  reach  the  Indianapolis  office  until  January  20th. 
The  plaintiff  could  not  obtain  the  shaft  in  the  market  at 
any  other  place,  nor  could  one  have  been  manufactured  in 
a  less  period  of  time  than  three  weeks.  The  plaintiff  was 
therefore  helpless  to  proceed  with  his  work  until  this  iden- 
tical shaft  should  reach  him.  The  items  of  damage  claimed 
by  him  were  the  rentals  actually  paid  by  him  for  the  use 
of  the  steam  shovel  and  the  locomotives  during  the  period 
of  negligent  delay,  and  the  wages  actually  and  necessarily 
paid  by  him  to  the  men  in  charge  and  the  fair  rental  value 
of  his  own  property,  namely,  the  dump  cars  and  the 
spreader  car  during  such  period  of  delay.  The  court  al- 
lowed him  the  rentals  and  wages  actually  paid  by  him, 
but  refused  to  allow  him  the  rental  value  of  his  own  prop- 
erty. From  the  judgment  of  allowance  the  defendant  ap- 
peals. From  the  refusal  to  allow  the  plaintiff  appeals. 
We  will  consider  first  the  questions  arising  upon  the  de- 
fendant's  appeal. 

I.  It  is  contended  by  the  defendant  that  the  dam- 
ages allowed  by  the  lower  court  were  remote  and  conse- 
quential and  were  not  within  the  contemplation  of  the  par- 
I.  Carriers:  ^^^^  whcu  the  contract  of  shipment  was  en- 

sh^cm:  spe-    tcrod  iuto.     The  lower  court  found  that  at 
cia      mages,     ^j^^  ^.^^  ^£  ^^^  shipment  the  defendant  had 

notice  of  the  very  situation  as  it  existed,  and  that  it 
therefore  knew  the  consequences  which  would  result  from 
negligent  delay  in  delivery.  This  finding  of  the  lower 
court  has  sufficient  support  in  the  testimony.  The  plain- 
tiff has  sued  in  tort  and  not  on  the  contract.  The  present 
weight  of  authority  is  that  where  defendant  has  notice  at 
the  time  of  shipment  of  the  existing  facts  out  of  which 
special  damages  would  naturally  arise  to  plaintiff  by  negli- 
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gent  delay  in  delivery,  the  defendant  may  be  held  liable 
for  such  special  damages.  The  general  rule  in  torts  is 
that  all  damages  naturally  and  proximately  resulting  from 
the  injury  are  recoverable.  This  rule  is  construed  to  in- 
clude special  damages,  such  as  are  involved  in  this  case, 
where  the  carrter  has  notice  of  the  fact  that  delay  in  the 
delivery  of  goods  will  result  in  special  damage  to  the 
shipper.  Cowan  v.  Western  Union  Telegraph  Co.,  122 
Iowa,  379 ;  Weston  v.  Boston  &  Maine  By.  Co.,  190  Mass. 
298  (76  N.  E.  1050,  4  L  R  A.  (N.  S.)  569,  112  Am. 
St  Rep.  330) ;  Missouri  &  Pacific  By.  Co.  v.  Peru  Van 
Zant  Co.,  73  Kan.  295  (85  Pac.  408,  87  Eac.  80) ;  Central 
Trust  Co.  V.  Savannah  &  W.  By.  Co.  (C.  C.)  69  Fed.  683. 
IL  It  is  contended  by  the  defendant  that  the  notice 
to  the  local  agent  at  Marshalltown  was  not  sufficiently  defi- 
nite to  bring  the  case  within  the  rule  of  special  damages. 
a.  Samb:  The  testimony  of  Baumgardner  on  that  ques- 

*********  tion    is    as   follows:      "Bartmess    [the   local 

agent]  asked  me  about  the  weight,  and  said:  *Why  don't 
you  ship  it  by  freight,  and  save  some  expense?'  I  told 
him  the  steam  shovel  was  broken  down,  and  we  were  in 
a  hurry  to  get  it  over  there  to  get  the  shovel  in  operation. 
I  told  him  the  whole  crew  was  idle  until  we  could  get  the 
shaft  over  there;  that  the  whole  outfit  was  idle  imtil  we 
could  get  the  shaft  over  there.  I  told  him  the  outfit  con- 
sisted of  a  steam  shovel  with  two  engines,  forty-two  dump 
cars,  and  a  spreader  car,  and  the  men,  of  course,  that  were 
necessary  to  operate  them,  known  as  a  steam  shovel  gang  or 
outfit.  I  do  not  remember  that  I  said  anything  at  that 
time  about  the  number  of  men  that  were  employed  on  it." 
Assuming  this  testimony  to  be  true,  as  the  court  found  it 
to  be,  we  think  it  was  sufficient  to  bring  the  plaintiff 
within  the  rule  as  to  special  damages.  It  clearly  conveyed 
knowledge  to  the  defendant  that  special  damages  of  the 
nature  now  claimed  would  result  to  plaintiff  if  shipment 
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were  delayed.     This  is  a  fair  compliance  with  the  spirit 
of  the  rule  requiring  notice  in  such  cases. 

III.  Bartmess,  the  local  agent  of  the  defendant  com- 
pany, denied  the  statements  of  the  witness  Baumgardncr 
as  to  the  alleged  notice.     The  trial  court  in  the  discussion 

of  this  evidence  stated  that  hfe  believed  both 

'•  wiT^KJisSr  ^'   witnesses   to   be   honest   in   their   statements 

cSirtTeffect      ^^^  equally  credible  in  their  character,  but 

he  found  the  facts  nevertheless  in  accordance 
with  the  affirmative  testimony  of  the  witness  Baumgardner. 
Counsel  for  defendant  argues  earnestly  that  the  statement 
of  the  court  concerning  the  two  witnesses  amounted  to  a 
finding  that  the  evidence  was  in  equipoise  on  this  question, 
and  that,  therefore,  there  was  no  preponderance  in  favor 
of  the  plaintiff.  The  argument  in  support  of  this  conten- 
tion is  ingenious,  but  not  sound.  The  court  did  not  find 
that  the  testimony  of  the  two  witnesses  was  equally  credible 
or  of  equal  weight.  It  found  the  facts  against  the  testi- 
mony of  Bartmess  without  imputing  to  him  any  intentional 
false  swearing.  The  circumstances  of  the  case  corroborate 
the  testimony  of  Baumgardner.  The  very  fact  that  a  non- 
perishable  article  weighing  from  three  hundred  to  five 
hundred  pounds  should  be  sent  by  express,  instead  of  by 
freight,  was  itself  a  circumstance  which  might  naturally 
attract  attention  to  itself,  and  tends  to  corroborate  plaintiff 
in  his  statement  that  Bartmess  inquired  why  it  was  shipped 
by  express  instead  of  by  freight.  The  defendant's  point  in 
this  respect  is  not  well  taken. 

IV.  The  plaintiff  introduced  evidence  of  the  rental 
value  of  the  use  of  his  own  property,  namely,  the  dump 
cars  and  the  spreader  car  during  the  period  of  delay.     This 

consisted  of  the  testimony  of  two  witnesses, 
^  toi**vaiw.  '***     ^^^^  ^^  whom  testified  that  in  his  opinion  the 

smaller  ears  were  each  worth  fifty  cents  a 
day,  and  the  larger  ones  $1  a  day,  and  the  spreader  car 
$1.25  a  day,  making  a  total  of  $275.     This  testimony  was 
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not  based  on  any  market  rental  rate,  because  there  was  none, 
and  the  defendant  urged  objections  to  its  competency  and 
suflSeiency,  both  at  the  time  it  was  offered  and  at  the  time 
of  the  submission  of  the  case.  The  court  admitted  the  evi- 
dence as  competent,  but  refused  to  allow  these  items  in  its 
final  judgment,  and  as  a  reason  for  such  refusal  stated 
that  he  "thought  it  was  too  much  in  the  nature  of  profits/' 
The  testimony  on  the  subject  was  not  strong,  but  it  was 
uncontradicted.  The  plaintiff  urges  on  his  appeal  that  the 
items  testified  to  constituted  a  proper  measure  of  dam- 
ages, and  that  they  were  not  in  the  nature  of  profits,  as 
the  term  is  used  in  such  cases,  and  that  he  is  entitled  to  a 
reversal  on  that  ground  and  to  an  order  for  an  allowance 
of  the  items.  If  the  court  had  refused  the  items  because 
of  the  insufficiency  of  the  testimony,  we  should  deem  the 
question  quite  beyond  ouV  reach.  The  writer  is  of  the 
opinion  that  the  finding  of  the  court  should  be  so  construed, 
and  that  the  reason  given  by  the  court  was  intended  to 
characterize  the  weight  and  sufficiency  of  the  evidence, 
rather  than  the  nature  or  competency  of  it.  If  this  posi- 
tion were  accepted,  it  would  require  an  affirmance  of  the 
judgment  on  both  appeals.  If,  however,  the  reason  given 
by  the  court  is  to  be  deemed  as  referring  to  the  nature  of 
the  evidence  as  improper  measure  of  damages,  it  can  not 
be  sustained.  As  a  measure  of  damages,  it  is  of  the  same 
nature  as  the  rentals  which  the  court  actually  allowed.  The 
majority  of  the  members  of  the  court  are  of  the  opinion 
that  the  finding  of  the  court  should  be  construed  as  equiva- 
lent to  an  allowance  of  the  items  so  far  as  the  weight  of 
evidence  is  concerned,  but  a  rejection  of  the  same,  because 
not  proper  measure  of  damages.  On  this  view  there  must 
be  a  reversal  on  plaintiff's  appeal  and  an  affirmance  on  de- 
fendant's appeal.  In  pursuance  of  the  construction  thus 
put  upon  the  findings  of  the  lower  court,  plaintiff  will  be 
permitted  to  take  judgment  in  this  court  for  the  items  in 
question. 
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Affirmed  on  defendant's  appeaL  Reversed  on  plain- 
tiffs appeal 

McClain^  J.  (dissenting). — On  plaintiffs  appeal  the 
holding  of  the  majority  is  that  there  should  be  a  recovery 
of  rental  value  of  plaintiffs  machinery  while  it  lay  idle 
on  account  of  defendant's  fault,  although  it  does  not  appear 
that  such  machinery  had  a  rental  value  or  was  kept  for 
rent  or  could  have  been  rented.  As  it  seems  to  me,  this  is 
plainly  wrong.  Profits  lost  may  be  allowed  where  reason- 
ably definite  and  certain;  but  here  there  was  not  a  sugges- 
tion in  the  evidence  of  even  a  possibility  that  plaintiff 
would  have  received  any  rental  for  his  machinery  if  de- 
fendant's contract  to  carry  promptly  had  been  performed; 
nor  is  there  any  suggestion  that  any  equivalent  of  rental 
value  of  his  own  machinery  was  lost  through  defendant's 
fault.  The  rule  that  in  such  .a  case  as  this  the  recovery 
should  be  limited  to  compensation,  which  should  not  in- 
clude damages  which  are  merely  speculative  and  wholly 
uncertain,  is  so  well  settled  that  I  do  not  care  to  cite  au- 
thorities or  do  more  than  express  my  dissent 

I  think  that  on  plaintiffs  appeal  there  should  be  an 
affirmance. 


Emma  E.  Griffith  v.  Merchants  Life  Association  of 
Burlington,   Iowa,   Appellant. 

Benefit  insurance:  payment  of  assessments:  lapse  op  policy.  An 
I  assessment  association  authorized  a  bank  to  receive  assessments 
from  its  members,  acknowledge  receipt  and  remit  the  same,  but 
directed  it  not  to  receive  assessments  past  due  unless  specially 
authorized.  The  decedent  was  a  depositor  at  the  bank  and  paid 
his  assessments  there  and  at  one  time  told  the  cashier  to  pay  his 
assessments,  if  at  any  time  he  neglected  it,  and  to  charge  the  same 
to  his  account.  Held,  that  the  alleged  agreement  with  the  cashier 
did  not  amount  to  payment  of  an  assessment  of  which  the  cashier 
had  no  notice,  but  by  reason  of  its  nonpayment  the  policy  had 
lapsed 
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Same:  pleading:  amendment  after  trial.     Where  no  issue  as  to 
2    the   validity   of   an   assessment   was    raised   until   after    submis- 
sion of  the  cause,  that  question  could  not  be  brought  into  the 
case   by   amendment   without   first   setting   the   submission   aside 
and  giving  the  association  an  opportunity  to  be  heard 

Appeal  from  Taylor  District  Court, — Hon.  H.  K.  Evans, 

Judge. 

Satubday,  Febeuaby  20,  1909. 

Action  in  equity  to  recover  ou  an  insurance  policy. 
There  was  a  judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. — Reversed, 

Haddock  &  Son  and  Seerley  &  Clark,  for  appellant. 

W.  M.  Jackson,  for  appellee. 

Shebwin,  J. — The  appellant  is  an  assessment  associa- 
tion, and  in  1903  it  issued  a  policy  of  $2,000  on  the  life 
of  Sheridan  D.  Griffith.  All  dues  and  assessments  were 
regularly  paid  until  April  30,  1907,  at  which  time  there 
became  due  on  said  policy  an  assessment  or  call  that  was 
made  in  March.  Whether  this  assessment  was  paid  is  the 
only  question  for  determination.  The  defendant  had 
made  the  Citizens'  Bank  of  Bedford,  Iowa,  its  depositary, 
and  had  directed  its  certificate  holders  in  that  vicinity  to 
pay  their  calls  at  said  bank.  The  authority  under  which 
the  bank  acted  for  the  defendant,  and  its  only  authority 
to  transact  its  business,  was  contained  in  a  writing  which 
appears  in  the  record.  The  authority  therein  conferred 
upon  the  bank,  so  far  as  collections  were  concerned,  was 
contained  in  the  following  excerpts  from  the  writing: 
"We  furnish  you  with  the  necessary  remittance  blanks. 
Our  members  will  present  deposit  slips.  Stamp  the  call 
*paid'  and  mail  the  addressed  postal  card  to  us.     .     .     . 
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Unless  specially  authorized,  do  not  receive  any  money  after 
the  close  of  the  month  in  which  this  call  is  payable. 
.  .  .  Blank  deposit  tickets  will  be  prepared  by  our 
solicitors  for  signature,  for  such  cash  as  may  be  left  with 
you  on  our  account,  and  the  business  will  be  conducted  in 
such  a  manner  as  to  give  you  the  least  possible  annoyance." 
The  assessments  under  this  policy  were  made  quarterly, 
and  were  paid  at  the  bank.  Mr.  Griffith  paid  the  January, 
1907,  assessment,  and  at  the  time  of  making  such  payment 
he  said  to  the  cashier  of  the  bank:  "Now,  my  time  was 
pretty  near  up  for  this  last  assessment.  .  .  .  Now,  if 
I  should  ever  forget  to  come  in  and  pay  my  assessment, 
you  pay  it  for  me  and  charge  the  same  to  my  account" 
To  this  statement  and  request  Mr.  Long,  the  cashier,  an-  * 
swered:  "All  right"  Mr.  Griffith  was  a  depositor  in  the 
bank  in  question,  and  the  record  shows  that  at  the  time  of 
the  January  talk  with  the  cashier,  and  at  all  times  there- 
after until  his  death  on  the  14th  of  May,  1907,  he  had  a 
balance  due  him  of  more  than  enough  to  pay  the  April 
assessment  The  call  for  this  assessment  was  made  in 
March  and  directed  to  Mr.  Griffith.  He  did  not  pay  it, 
nor  was  it  paid  by  the  bank,  and  there  is  no  evidence 
tending  to  show  that  either  the  bank  or  Mr.  Long,  its 
cashier,  had  any  knowledge  of  the  call  that  had  been  sent 
to  Mr.   Griffith. 

The  appellee  contends  that  Mr.   Griffith   directed   the 

bank  to  pay  his  assessments  out  of  the  funds  in  its  hands 

and  charge  the  same  to  his  account^  and  that,  if  they  failed 

to  do  so,  it  was  the  negligence  of  the  defend- 

I.  Benefit 

ihsu^^nce:^  ant's  own  agent  and  would  not  defeat  her 
Sp^^of*"^*  r^g^^  ^0  recover.  We  are  of  the  opinion  that 
policy.  ^Yie  contention  can  not  be  sustained  on  any 

sound  principle  of  law  or  equity.  The  authority  given  the 
cashier  by  Mr.  Griffith  was  limited.  He  had  no  authority 
to  pay  an  assessment  from  Mr.  Griffith's  funds  imless  it 
was  necessary  to  do  so  to  protect  Mr.  Griffith  against  his 
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own  neglect.  In  other  words,  Mr.  Griffith  authorized  the 
cashier  to  pay  only  when  it  became  apparent  to  him  that 
Griffith  had  himself  forgotten  the  assessment  and  that  the 
policy  would  lapse  unless  it  was  paid  by  him.  The  bank 
was  not  the  general  agent  of  the  defendant  as  to  any  mat- 
ter. On  the  contrary,  its  power  was  limited.  It  could 
accept  payment  of  calls,  stamp  the  calls  paid,  and  mail 
the  addressed  postal  card  and  remit  at  the  end  of  the  month. 
It  was  no  part  of  the  bank^s  employment  to  push  collec- 
tions for  the  defendant.  Nor  was  it  employed  to  protect 
members  of  the  defendant  association  against  their  own 
carelessness  or  neglect.  The  assessment  or  call  in  question 
was  sent  directly  to  Mr.  Griffith  by  the  defendant.  It 
did  not  pass  through  the  bank,  nor  did  the  bank  or  its 
cashier  have  express  notice  that  such  a  call  had  been  made, 
or  that  Mr.  Griffith  had  neglected  to  pay  it.  The  only 
knowledge  that  the  bank  had  was  that  Mr.  Griffith  was  a 
member  of  the  defendant  association  when  he  paid  the 
assessment  in  January,  and  that  a  call  had  been  made  on 
other  members  thereof  at  the  time  in  question^ 

It  is  said,  however,  that  the  bank  should  have  had  in 
mind  Mr.  Griffith's  membership,  and  should  have  known  that 
a  call  had  probably  been  made  upon  him  for  the  last  assess- 
ment. If  the  appellee's  contention  as  to  this  be  conceded, 
it  still  remains  true  that,  as  Mr.  Griffith  had  the  right  to 
pay  the  call  directly  to  the  home  office,  the  bank  acting 
as  the  agent  of  the  defendant  was  not  bound  to  know  that 
he  had  not  so  paid  it  or  that  it  was  unpaid  when  the  time 
within  which  payment  could  have  been  made  had  expired. 
That  the  alleged  agreement  did  not  constitute  a  payment  is 
clear.  It  does  not  bring  the  case  within  the  rule  announced 
in  the  British  &  American  Mortgage  Co.  v:  Tibballs,  63 
Iowa,  468,  and  Oriffin  v.  Erskine,  131  Iowa,  444,  relied 
upon  by  the  appellee. 

After  the  close  of  the  trial,  but  on  the  same  day,  the 
plaintiff,  without  notice  to  or  knowledge  on  the  part  of 
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the  defendant,  filed  an  amendment  to  the  petition  alleging 
^  Same:  ^^^^  ^^^  deceased  was  not  in  arrears  at  the 

amemSnint  time  of  his  death,  and  that  all  sums  and 
assessments  had  been  fully  paid.  This 
amendment  states  that  it  was  made  to  conform  the  plead- 
ings to  the  proof.  No  issue  was  theretofore  made  as  to 
assessments.  In  her  petition  the  plaintiff  specifically  al- 
leged as  follows:  "Your  orator  further  shows  that,  by  the 
rules  and  regulations  of  the  said  defendant,  certain  small 
amounts  of  dues  became  due  and  owing  from  Sheridan  D. 
Griffith  on  account  of  his  membership  which  should  have 
been  paid  on  or  before  April  30,  1907."  And  the  amount 
thereof  was  alleged  to  be  $5.60.  Moreover,  it  was  stipu- 
lated on  the  trial  that  an  "assessment  was  issued  or  call 
made  for  the  month  of  April,  1907,"  and,  further,  "that 
said  assessment  or  call  has  never  been  paid  to  the  company, 
and  at  the  present  time  remains  unpaid."  It  is  manifest 
that  the  amendment  to  the  petition  not  only  did  not  con- 
form to  the  proof,  but  that  it  directly  contradicted  the 
original  petition  and  the  stipulation  that  had  been  made 
during  the  trial.  The  trial  court  held  that  the  assessment 
had  been  paid  and  refused  to  consider  the  question  raised 
by  the  amendment  in  question.  It  is  now  too  late  to  urge 
the  proposition  that  no  legal  assessment  w^as  shown.  If  the 
appellee  concluded,  after  the  submission  in  the  lower  court, 
that  such  an  issue  should  have  been  made,  steps  should 
have  been  taken  to  set  aside  the  submission,  and  the  appel- 
lant should  have  been  given  an  opportunity  to  meet  the 
changed  front. 

For  the  reasons  pointed  out,  the  judgment  must  be 
reversed. 
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E.  P.  Baeringer,  Appellee,  v.  Heney  E.  Davis  and  wife, 

Appellants. 

Public  lands:  grant  in  aid  of  railroads:  unsurveyed  lands:  ef- 

1  FECT  OF  resurvey.  Where  an  entire  government  section  bor- 
dering upon  a  lake  has  been  granted  to  the  State  to  aid  in  the 
construction  of  a  railroad,  and  upon  compliance  by  the  railway 
company  with  the  terms  of  the  grant  a  patent  has  issued  con- 
veying the  section  to  the  State,  the  government  no  longer  has 
any  legal  or  equitable  title  therein;  and  if  by  mistake  some 
small  part  of  the  subdivision  was  left  unsurveyed  its  subse- 
quent survey  by  direction  of  the  Interior  Department  will  not 
effect  a  restoration  of  the  same  to  the  public  domain,  but  any 
apparent  title  thereto  either  in  the  government  or  State  is 
held  in  trust  for  the  benefit  of  the  railway  company  and  its 
grantees.  Where,  however,  the  meander  line,  which  is  not  ordi- 
narily a  boundary,  is  established  so  far  from  the  shore  line 
as  to  indicate  gross  error  or  fraud  and  the  government  has 
done  nothing  to  part  with  its  title  to  the  unsurveyed  land,  it 
may  cause  a  resurvey  of  the  same  and  dispose  of  it  as  govern- 
ment land.  In  the  instant  case  the  unsurveyed  land  is  held  to 
be  part  of  the  original  grant. 

Boundaries:  meandered  lakes:  excess  land:  title:  estoppel.  Where 

2  the  original  government  survey  coincides  with  the  shore  of  a 
lake  and  terminates  at  meander  posts  on  the  lake  shore,  which 
is  marked  as  the  boundary,  the  shore  and  not  the  meander  line 
constitutes  the  boundary;  and  a  conveyance  with  reference 
to  such  survey  by  the  patentee  of  the  government  subdivision, 
to  which  it  had  held  the  title  for  a  long  series  of  years  with- 
out questioning  the  survey,  carries  the  title  to  the  shore  of  the 
lake,  and  the  title  to  the  land  beyond  the  meander  line  can 
not  thereafter  be  questioned,  in  the  absence  of  any  showing 
of  an  intention  to  reserve  the  same,  or  of  knowledge  of  the 
discrepancy  between  the  survey  and  the  actual  acreage,  or  that 
the  grantor  was   misled   as   to   the  true   situation. 

Same:  resurvey  of  patented  land:  jurisdiction.     Where  the  gov- 

3  emment  has  parted  with  its  title  to  lands  and  a  controversy 
arises  between  persons  asserting  conflicting  claims  under  grants 
or  patents  based  upon  an  official  survey,  such  survey  is  con- 
clusive though  grossly  incorrecti  and  the  land  department  has 
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no  jurisdiction  to  affect  the  rights  of  the  parties  by  a  resunrey 
and  issuance  of  a  new  patent 

Conveyances:  reference  to  plats  :  effect.    Where  lands  are  conveyed 

4  according  to  the  official  plat  of  a  survey  thereof,  the  plat  and 
all  its  notes,  lines,  descriptions  and  land  marks  become  a  part 
of  the  conveyance  the  same  as  though  such  descriptive  features 
were  written  out  therein,  and  are  controlling  so  far  as  the 
limits  of  the  tract  are  concerned. 

Conveyances:  description:  natural  objects:  course  and  distance. 

5  Where  the  description  in  a  deed  refers  to  natural  objects,  as  a 
lake  shore,  or  even  a  marked  line,  they  will  control  both  course 
and  distance  and  carry  all  the  land  within  their  boundaries 
though  much  greater  in  quantity  than  that  mentioned. 

McQain,  J.,  dissenting. 

Appeal  from  Clay  District  Court. — ^Hon.  A,  D.  Bailie, 

Judge. 

Satubday,  Febbuabt  20,  1909. 

Action  in  equity  to  quiet  plaintiffs  title  to  land.  The 
defendants  deny  plaintiffs  claim  of  title,  and  by  cross-bill 
ask  that  the  same  be  quieted  in  themselves.  Decree  for 
plaintiflF,  and  defendants  appeal. — Reversed  on  rehearing. 

Buck  &  Kirkpatrick  and  Olase,  McConlogue  &  Witmer, 
for  appellants. 

E.  B.  Evans,  for  appellee. 

Wbavee,  J. — The  land  in  controversy  is  a  part  of 
section  twenty-seven,  township  ninety-seven,  range  thirty- 
five,  in  Clay  County,  Iowa.  The  original  government  sur- 
vey of  this  section  was  completed  about  the  year  1857, 
and  by  act  of  Congress,  approved  May  12,  1864,  it  was 
included  in  a  grant  of  land  to  aid  in  the  construction  of 
a  railroad  crossing  the  northern  portion  of  this  Stata  The 
company  which   first  undertook   the   construction   of  this 
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road  and  to  secure  the  benefit  of  the  grant  was  known  as 
the  McGregor  &  Western  Railroad  Company  whose  rights 
were  subsequently  acquired  by  the  Chicago,  Milwaukee  & 
St  Paul  Railway  Company,  The  original  survey  de- 
veloped the  fact  that  the  eastern  portion  of  that  section 
was  covered  or  bordered  by  a  permanent  body  of  water 
known  in  the  record  as  Trumbull  Lake,  and  for  the  pur- 
poses of  measurement  of  the  land  area  a  meander  line  wad 
established  on  that  side.  According  to  the  report  as  dis- 
closed by  the  records  the  section  was  surveyed  and  mapped 
as  indicated  by  the  following  plat  which  for  convenience 
of  reference  we  designate, 


PLi 

^T  A. 
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These  records  show  that,  following  the  usual  method, 


Digitized  by  VjOOQlC 


422  Bareingee  v.  Davis.  [141  Iowa 

the  southwest  comer  of  the  section  was  first  established, 
and  that  from  this  point  the  south  line,  being  the  line  be- 
tween sections  twenty-seven  and  thirty-four,  was  run  east- 
ward forty  chains  for  the  quarter  post,  and  at  fifty-eight 
chains  and  twenty  links  it  intersected  the  lake,  where  a 
post  was  set  for  the  meander  course.  Iteturning  to  the 
southwest  corner  the  western  line  was  then  established, 
and  from  the  northwestern  corner  of  the  section  the  north 
line,  being  the  line  between  sections  27  and  22,  was  run 
forty  chains  for  the  quarter  post,  and  at  fifty-nine  chains 
and  sixty  links  it  intersected  with  the  lake,  where  another 
meander  post  was  set.  The  meander  line  was  then  run 
from  the  post  at  the  southeast  intersection  w^ith  the  lake  as 
above  indicated  in  a  northerly  direction,  changing  the 
course  somewhat  at  three  intermediate  points,  and  closing 
upon  the  meander  post  at  the  northeast  intersection  with 
the  lake  as  represented  upon  Plat  A.  As  thus  surveyed, 
the  liorth  half  of  the  section,  with  w^hich  alone  we  are  at 
present  concerned,  was  subdivided  into  the  northwest 
quarter  containing  one  hundred  and  sixty  acres;  lot  one 
containing  thirty-nine  and  ten  one-hundredths  acres,  and 
lot  two  containing  forty-one  and  fifty-four  one-hundredths 
acres,  making  an  •  aggregate  in  the  half  section  of  two 
hundred  and  forty  and  sixty-four  oue-hundredths  acres. 
It  will  be  noted  that  Plat  A  of  the  original  survey  shows 
no  meander  line  as  distinguished  from  the  shore  line  of 
the  lake,  and  lots  one  and  two  are  there  described  and 
platted  as  covering  all  of  the  land  up  to  the  lake  shore. 
The  necessary  inference  from  the  survey  and  plat  is  that 
the  meander  line  thus  established  coincided  with  the  shore 
line,  or  so  nearly  so  that  they  were  mapped  as  one. 

The  railway  having  been  constructed,  the  State  of 
Iowa  which  received  the  grant  for  that  purpose  issued 
its  patent  to  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  for  said  lands  with  others,  under  date  of  April 
26,   18S0,   describing   the   tracts   as   shown  by  the  original 


Digitized  by  LjOOQiC 


Feb.  1909]  Baeuingee  v.  Davis.  423 

survey.  Soon  after  the  issuance  of  patent  to  the  north- 
west quarter,  and  lots  one  and  two  of  section  twenty-seven, 
they  passed  by  proper  conveyance  from  the  railway  com- 
pany to  the  Iowa  and  Dakota  Land  Company,  which  in 
1886  entered  into  a  written  contract  to  convey  said  de- 
scribed lands  to  James  Valley.  At  or  soon  after  the  date 
of  this  contract,  Valley  entered  intx>  possession  of  the 
property,  making  use  of  it  as  a  farm,  and  on  February 
16,  1895,  obtained  a  deed  of  conveyance  therefor  pursuant 
to  the  terms  of  his  said  contract  of  purchase.  On  Decem- 
ber 5,  1895,  Valley  conveyed  to  J.  W.  O'Neil,  who  some 
months  later  conveyed  the  same  to  John  Steen,  by  whom 
on  February  23,  1899,  it  was  conveyed  to  Ellen  Valley, 
wife  of  James  Valley.  Valley  and  wife  appear  to  have 
been  divorced  about  this  time,  and  the  latter  quitclaimed 
her  title  to  the  former  on  February  24,  1900.  A  year 
later  James  Valley  conveyed  to  James  E.  Moore,  who 
on  August  7,  1901,  conveyed  to  Henry  E.  Davis, 
who  is  the  principal  defendant  herein.  In  each  of  these 
conveyances,  the  land  is  described  by  subdivisions  as 
indicated  by  the  original'  survey,  to  wit,  the  northwest 
quarter  and  lots  one  and  two  in  section  twenty-seven. 
In  most  of  them  no  mention  is  made  of  the  number 
of  acres,  but  in  the  deed  from  the  railway  company 
to  the  land  company  the  description  is  stated  as  con- 
taining two  hundred  and  eighty  and  seventy-four  one- 
hundredths.  In  the  deed  from  James  Valley  to  James 
E.  Moore  it  is  stated  to  contain  three  hundred  and  twenty- 
one  acres,  while  in  the  above-mentioned  deed  from  Moore 
to  Davis  the  area  is  said  to  be  two  hundred  and  forty 
acres.  A  year  after  the  date  of  the  last-named  deed  Moore 
executed  a  second  deed  to  Davis,  purporting  to  be  to  the 
land  lying  between  lots  one  and  two  and  Trumbull  Lake, 
and  reciting  that  such  conveyance  may  already  have  been 
effected  by  the  deed  of  August  7,  1901.  It  is  the  claim 
of  the  defendant  that  the  title  thus  derived  vested  in  him 
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and  his  grantors,  under  the  railway  grant,  a  good  and  in- 
defeasible title  to  all  the  lands  in  the  north  half  of  sec- 
tion twenty-seven  not  covered  by  the  lake,  including  such 
land,  if  any,  be  the  same  more  or  less,  as  lies  between  the 
meander  line  and  the  shore  of  the  lake.  He  also  alleges 
that  on  obtaining  the  contract  of  purchase  as  aforesaid  in 
1886,  his  grantor,  James  Valley,  took  possession  of  all  of 
said  land  to  the  lake  shore  under  color  of  title  and  claim 
of  right,  and  that  from  said  date  down  to  the  commence- 
ment of  this  action  the  said  Valley  and  his  successive 
grantors  have  continued  in  open,  notorious  and  adverse 
possession  of  said  premises,  and  that  by  reason  thereof 
the  title  now  held  by  said  defendant  and  derived  as 
aforesaid  is  invulnerable. 

The  plaintiff  asserts  title  to  so  much  of  the  north  half 
of  section  twenty-seven  as  lies  between  the  lake  shore  and 
the  meander  line  established  by  the  original  survey,  and 
traces  his  claim  as  follows:  In  the  year  1900  one  J.  C. 
Chapman  and  Myron  Valley,  a  son  of  James  Valley,  peti- 
tioned the  commissioner  -of  the  General  Land  Office  at 
Washington,  representing  that  by  means  of  mistakes  in 
the  original  survey  in  the  location  of  meander  lines  about 
the  shores  of  different  alleged  Jakes  in  that  vicinity  a  large 
area  of  arable  lands  had  been  left  unsurveyed,  and  asked 
that  an  order  for  its  survey  be  made,  to  the  end  that  such 
lands  might  be  opened  to  settlement  and  improved  like 
other  portions  of  the  public  domain.  Upon  this  applica- 
tion M.  P.  McCoy  was  appointed  engineer  to  make  a  re- 
port and  survey  of  the  tract  or  tracts  thus  designated. 
Pursuant  to  this  authority  the  engineer  proceeded  to  make 
a  survey  of  more  or  less  extensive  tracts  in  eleven  different 
sections  in  townships  ninety-six  and  ninety-seven.  A  re- 
port of  this  survey  was  made  in  the  year  1901,  and 
some  time  thereafter  the  report  was  approved  by  the  de- 
partment at  Washington.     The"  manner  in  whidi  this  latter 
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survey  affects  the  lands  in  section  twenty-seven  is  shown 
by  the  following  plat: 

PLAT  B. 


SEC.27 


It  will  be  observed  that  as  traced  by  this  survey  the 
original  meander  line  does  not  close  upon  the  lake  shore 
at  the  south  end,  but  is  located  at  a  point  some  distance 
west  therefrom,  thus  leaving  between  said  line  and  the 
lake  a  body  of  land,  a  portion  of  which,  lying  within  the 
north  half  of  the  section  and  marked  lot  five,  containing 
forty-four  and  fifty-four  one-hundredths  acres,  is  the  sub- 
ject of  the  dispute  now  under  consideration.  McCoy's 
report,  so  far  as  it  affects  this  particular  tract,  is,  in  sub- 
stance, that  running  east  from  the  southwest  corner  of  that 
section  a  distance  of  fifty-eight  chains  and  twenty  links 
for  the  meander  post  as  indicated  by  the  original  survey 
said  line  fell  short  of  intersection  with  the  lake,  and  had 
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to  be  extended  twelve  chains  and  fifty  links  further  to 
reach  the  shore.  As  we  understand  his  notes  the  south- 
we:5t  comer  of  the  section  and  the  quarter  post  on  the  south 
side  as  established  by  the  original  survey  were  discovered 
and  recognized,  but  no  artificial  monument  of  the  orig- 
inal meander  comer  appears  to  have  been  found.  The 
engineer  marked  the  point  reached  at  fifty-eight  chains  and 
twenty  links  east  from  the  southwest  corner  for  the  old 
meander  comer,  and  at  a  point  twelve  chains  and  fifty 
links  easterly  therefrom  established  and  marked  a  new 
comer.  After  the  approval  of  the  later  survey  a  patent 
was  issued  to  said  lot  five  to  the  State  of  Iowa  for  the  use 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
to  which  the  State  thereafter  issued  its  patent  In  1902 
the  railway  company  quitclaimed  its  interest  in  the  land  to 
plaintiff.  Upon  the  trial  of  the  issues  joined  upon  these 
conflicting  claims  of  title  the  district  court  found  for  the 
plaintiff,  and  the  defendants  appeal. 

The  foregoing  statement  makes  it  clear  that  the  appel- 
lee stands  in   the  shoes  of  the  railway  company,   and  can 
not  successfully  assert  any  claim  or  title  to  the  land  which 
would  not  be  available  to  said  companv  had 

1.  PuBLrc  lands:  ^  ^  .  • 

grant  in  aid       j^  ncvcr  quitclaimcd  to  him.     The  land  ffrant 

or  railways:  ^  o 

UndrT^ec"!  <^f  ^^^7  l->  ^^^^^7  and  subsequent  patent  to 
of  rcsurvcy.  ^|^^  State  of  lowa  in  trust  for  the  purposes 
of  said  grant  had  the  effect  to  vest  in  the  railway  company 
the  equitable  title  to  section  twenty-seven,  not  merely  the 
marked  subdivisions  thereof,  but  to  the  entire  section,  or 
at  least  to  so  much  thereof  as  had  not  already  been  other- 
wise appropriated;  such  title  vesting  not  later  than  the 
date  when  the  road  wfis  completed.  The  land  grant  having 
boon  ni.'i(l(»  to  the  State,  and  the  railway  company  having 
con«<fnK*t(^  1  tho  road  anorirding  to  the  terms  of  the  errant, 
the  Uiiitod  States  no  loinrex.  had  title,  legal  or  equitable,  to 
any  part  of  said  section,  and  if  by  any  mistake  any  part  of 
it  had  been  left  unsurveyed,   its  subsequent  survey  under 
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an  order  from  the  Interior  Department  would  not  have 
the  effect  to  restore  such  land,  or  any  part  of  it,  to  the 
public  domain.  Upon  the  fulfillment  by  the  company  of 
the  provisions  of  the  grant  it  became  entitled  to  receive  a 
patent  therefor  from  the  trustee,  and  said  title,  when  re- 
ceived, related  back  to  the  date  of  the  grant.  Grinnell  v. 
R,  R.  Co.,  103  U.  S.  739  (26  L.  Ed.  456) ;  Schulenberg 
V.  Harriman,  88  U.  S.  44  (22  L.  Ed.  551);  Wisconsin 
R.  R.  V.  Price,  133  U.  S.  509  (10  Sup.  Ct.  341,  33  L. 
Ed.  687);  Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241 
(12  Sup.  Ct.  158,  35  L.  Ed.  999). 

The  fact,  if  it  be  a  fact,  that  the  original  patent  de- 
scribed the  section  by  its  subdivisions  only  can  make  no 
difference,  so  long  as  the  other  conceded  fact  exists  that 
the  grant  included  the  entire  section,  and  that  the  benefit 
of  said  grant  had  been  fully  earned  by  said  railway  com- 
pany. The  title  thus  acquired  could  be  successfully  asserted 
by  said  company,  and  by  its  grantors  against  the  world, 
and  if  any  apparent  title  was  left,  either  in  the  United 
States  or  in  the  State  of  Iowa,. it  was  held  upon  trust,  and 
subject  to  the  right  of  the  company  to  demand  and  receive 
the  patent  perfecting  in  itself  the  record  of  the  title  which 
it  had  fully  earned.  There  can  be  no  doubt  that  the  orig- 
inal patent  was  issued  by  the  State  and  received  by  the  rail- 
road company,  with  the  understanding  that  it  covered  all 
of  the  north  half  of  section  twenty-seven. 

The  plat  of  the  survey  showed  lots  one  and  two  extend- 
ing to  the  water's  edge.  The  minutes  of  the  survey  lo- 
cated both  the  southeast  and  the  northeast  meander  corners 
on  the  margin  of  the  lake.  The  meander  line  is  not  es- 
tablished as  a  boundary,  but  a  line  drawn  from  point  to 
point  along  the  shore,  disregarding  its  minor  sinuosities, 
and  is  used,  not  to  mark  the  limits  of  the  tract  of  land 
adjacent  thereto,  but  simply  as  a  basis  from  which  to  meas- 
ure such  tract  and  determine  the  number  of  acres  for  which 
the  government  will  demand  payment;  and,  when  payment 
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for  such  acreage  is  made,  the  title  of  the  purchaser  extends 
to  the  water's  edge,  even  though  in  places  there  be  small  un- 
measured tracts  lying  outside  of  the  meander  line.  St. 
Paul  &  Pac.  R.  R.  Co.  v.  Schurmeir,  74  U.  S.  272  (19 
L.  Ed.  74);  Hardin  v.  Jordan,  140  U.  S.  380  (11  Sup. 
Ct.  808,  838,  35  L.  Ed.  428) ;  Ex  parte  Davidson  (C.  C.) 
57  Fed.  883;  Schlosser  v.  Cruickshank,  96  Iowa,  418; 
Ladd  V.  Osborne,  79  Iowa,  95;  Everson  v.  Waseca,  44 
Minn.  247  (46  N.  W.  405) ;  St.  Paul  Railway  Co.  v.  Rail- 
road  Co.,  26  Minn.  31  (49  N.  W.  304) ;  Heald  v.  Yur 
misko,  7  N.  D.  422  (75  N.  W.  806).  This  rule  is  sub- 
ject to  the  exception  that  if  by  a  mistake  or  fraud  in  the 
survey  a  meander  line  be  run  where  no  lake  or  stream  call- 
ing for  such  expedient  exists,  or  if  it  be  established  at  such 
excessive  distance  from  the  actual  shore  as  to  leave  between 
its  course  and  the  shore  an  excess  of  unsurveyed  land  so 
great  as  to  clearly  and  palpably  indicate  fraud  or  mistake 
in  the  survey,  then  the  courts  will,  for  equitable  reasons, 
treat  the  meander  line  as  a  boundary.  Mitchell  v.  Smale, 
140  U.  S.  406  (11  Sup.  Ct  819,  840,  35  L.  Ed.  442); 
Orant  v.  Hemphill,  92  Iowa,  218.  And  where  such  mis- 
take has  occurred,  and  the  United  States  has  not  in  any 
way  parted  with  its  right  to  the  land  so  left  unsurveyed, 
the  proper  department  of  the  government  may  cause  the 
survey  to  be  made,  and  dispose  of  such  tracts  as  portions 
of  the  public  domain.  But  where  the  United  States  has 
parted  with  its  title,  a  new  survey  can  have  no  effect  upon 
the  rights  of  those  holding  under  prior  grants  or  patents. 
St.  Paul  Railway  Co.  v.  Schurmeier,  74  U.  S.  289  (19 
L.  Ed.  74) ;  Kirwan  v.  Murphy,  109  Fed.  355  (48  0.  0. 
A.  399);  St.  Paul  Railway  Co.  v.  R.  R.  Co.,  26  Minn. 
31  (49  N.  W.  303) ;  Hardin  v.  Jordan,  140  U.  S.  400 
(11  Sup.  Ct  808,  838,  35  L.  Ed.  428) ;  Mitchell  v.  Smale, 
140  U.  S.  406  (11  Sup.  Ct  819,  840,  35  L.  Ed.  442); 
Moore  v.  Robbins,  96  U.  S.  530  (24  L.  Ed.  848) ;  Kean 
V.  Roby,  145  Ind.  228  (42  N.  E.  1011). 
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It  follows  that  when  the  railway  company  has  ful- 
filled the  conditions  of  the  grant,  its  right  to  all  of  that 
portion  of  the  public  domain  within  the  limits  of  section 
twenty-seven  became  perfect,  and  the  issuance  of  the  later 
patent  in  1901  vested  it  with  no  other  or  higher  right  than 
it  would  have  possessed  had  such  instrument  issued  in  1880. 
We  are  unable  to  see  how  the  second  survey  gives  to,  or 
takes  from,  either  party  to  this  controversy  any  right  which 
might  not  have  been  insisted  upon  with  equal  effect  had 
such  survey  never  been  made.  Where  a  grant  of  land  to 
a  railway  company,  or  for  other  scheme  of  public  improve- 
ment, is  in  the  nature  of  a  float,  and  covers  lands  not  sur- 
veyed into  sections,  and  the  tracts  of  land  upon  which  the 
grant  is  to  operate  can  not  be  known  until  officially  sur- 
veyed, as  was  the  case  in  the  United  States  v.  Maniana 
Lumber  Company,  196  U.  S.  573  (25  Sup.  Ct.  367,  49 
L.  Ed.  604),  the  title  remains  in  the  United  States  until 
such  survey  has  been  made. 

But  such  is  not  here  the  case.     The  lands  had  been 

fully   surveyed,    and   the   sections,    townships,    and   ranges 

definitely  located  and  numbered  at  least  seven  years  before 

the  grant  under  which  all  of  the  parties  to 

meandered'      this  Controversy  claim.     The  grant  is  couched 

lakes:  excess 

landjtitie:  in  words  giving  it  immediate  present  effi- 
ciency, and  when  once  enacted,  no  right  or 
title  to  said  section  remained  in  the  government,  except  the 
right  to  insist  upon  the  fulfillment  of  the  specified  condi- 
tions, and  to  declare  a  forfeiture  upon  the  f^lure  thereof. 
The  company  having  performed  the  conditions,  it  was  in 
position  to  sell  and  give  good  title  to  the  entire  section,  or 
to  any  part  or  parcel  thereof.  The  original  survey  and 
plat,  as  we  have  seen,  showed  lots  one  and  two  extending 
to  the  water^s  edge,  and  disclosed  no  meander  line  inde- 
pendent of  the  shore  line.  The  company,  as  proprietor  of 
all  the  land,  had  the  entire  right  to  accept  that  survey 
as  satisfactory,  and  sell  and  convey  the  property  with  ref- 
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erence  thereto,  and  the  grantee  in  such  conveyance  could 
successfully  assert  his  title  thereunder  to  all  of  the  land 
indicated  against  all  comers ;  nor  could  a  later  survey,  made 
at  the  instance  of  mere  strangers  or  intermeddlers,  sub- 
vert the  right  so  acquired.  The  railway  company  did  sell 
and  convey  lots  one  and  two  with  reference  to  the  original 
survey  and  plat  which  then  stood  unquestioned.  That  sur- 
vey, we  repeat,  showed  the  north  line  and  south  line  of 
section  twenty-seven  both  closing  upon  meander  posts 
planted  upon  the  shore  of  the  lake,  and  the  meander  be- 
tween them  coinciding  with  the  shore  which  is  clearly 
marked  as  constituting  the  east  boundary  of  lots  one  and 
two.  It  has  been  said  by  the  Supreme  Court  of  the 
United  States  that:  "It  may  be  considered  a  canon  in 
American  jurisprudence  that  where  the  calls  in  a  con- 
veyance of  land  are  for  two  corners  at,  in,  or  on  a  stream 
or  its  bank,  and  there  is  an  intermediate  line  extending 
from  one  such  corner  to  another,  the  stream  is  the  boun- 
dary, unless  there  is  something  which  excludes  the  opera- 
tion of  this  rule  by  showing  that  the  intention  of  the  par- 
ties was  otherwise."  St.  Clair  v.  Lovingston,  90  U.  S.  63 
(23  L.  Ed.  59). 

In  discussing  a  similar  question  in  Railroad  Co.  v. 
Schurmeier,  supra,  the  same  court,  referring  to  the  orig- 
inal plat,  says:  "In  preparing  the  official  plat  from  the 
field  notes  the  meander  line  is  represented  as  the  border 
line  of  the  stream,  and  shows,  to  a  demonstration,  that 
the  water  course,  and  not  the  meander  line  as  actually  run 
on  the  land,  is  the  boundary."  If,  therefore,  the  railway 
company  confessedly  owned  all  of  the  land  in  this  half 
section,  whether  within  or  without  the  meander  line,  and 
saw  fit  to  recognize  this  rule,  and  make  sale  and  conveyance 
of  lots  one  and  two  according  to  the  only  official  survey 
then  existing,  no  other  person  was  authorized  to  object 
thereto,  or  dispute  the  effectiveness  of  such  conveyance  to 
carry  title  to  all  of  the  lands  to  the  water's  edge,  and  meet 
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certainly  the  grantor  is  in  no  position  to  raise  such  a 
question.  This  conveyance  of  the  land  according  to  the 
original  survey  was  an  adoption  of  that  survey  for  the  pur- 
poses of  such  transaction.  So  far  as  the  record  in  this  case 
is  concerned  there  is  not  the  slightest  evidence  that  that 
railway  company  supposed  that  it  was  resendng  or  retain- 
ing the  title  to  any  part  of  this  land  bordering  upon  the 
lake  shore.  There  is  nothing  whatever  to  show  that  it  was 
not  fully  aware  of  the  alleged  discrepancy  between  the 
original  survey  and  the  actual  area,  or  that  it  was  in  any 
manner  misled  or  deceived  as  to  the  true  situation.  There 
is  nothing  to  show  that  from  thence  to*  this  date  it  has 
ever  asserted  the  existence *of  any  such  mistake,  or  sought 
its  correction  or  a  resurvey  of  the  land.  The  attack  upon 
the  original  survey  and  the  demand  for  another  were  made 
by  parties  having  no  right,  actual,  apparent,  or  prospective, 
in  the  premises.  So  far  as  is  shown  by  the  evidence  the 
attitude  of  the  railway  company  with  respect  to  that 
proceeding  was  purely  receptive.  It  was  making  no  claim 
for  itself,  but  if  these  strangers  were  willing  to  shake  the 
tree,  it  was  not  averse  to  appropriating  any  fruit  which 
might  fall  in  its  lap.  Its  subsequent  quitclaim  to  the  ap- 
pellee implies  no  assertion  or  affirmation  of  title  in  itself, 
nor  does  it  necessarily  indicate  any  attempt  on  its  part 
to  create  or  vest  a  title  in  appellee.  Its  only  effect  is  to 
place  the  grantee  in  the  shoes  of  the  grantor,  and  if  the 
latter  had  no  title,  legal  or  equitable,  the  deed  conveys  none. 
The  stream  can  not  rise  higher  than  its  source.  Let  us 
therefore  inquire  whether  the  railway  company  would  be 
barred  or  estopped  from  making  this  claim  of  title  against 
the  appellants. 

This  inquiry  we  are  constrained  to  answer  in  the 
affirmative  upon  at  least  two  grounds:  First,  the  legal 
effect  of  the  conveyance  by  the  railway  company  to  the 
land  company  in  1884;  and,  second,  the  adverse  possession 
of  the  premises  in  controversy  by  the  appellants  and  their 
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grantors.  The  first  of  these  propositions  we  have  already 
treated  at  considerable  length,  and  need  only  to  add,  by 
way  of  recapitulation:  When  this  conveyance  was  made 
the  original  survey  of  the  land  with  its  plat  and  records 
had  for  nearly  thirty  years  stood  unchallenged.  Both  rec- 
ord and  plat  show  lots  one  and  two  bounded  upon  the  lake 
shore.  This  fact  might  perhaps  have  been  of  no  binding 
significance  as  against  a  claim  by  the  United  States  had  the 
government  not  divested  itself  of  title  to  the  entire  section, 
but  as  against  the  railway  company  which  held  title,  legal 
and  equitable,  to  all  of  the  land,  it  is  of  decisive  im- 
portance. The  mistake,  if  one  had  been  made,  was  as  evi- 
dent in  1884  as  it  was  sixteen' years  later,  when  the  call 
for  a  resurvey  was  made  by  a  stranger.  Without  reserva- 
tion or  explanation  said  company,  holding,  as  we  have  said, 
an  indefeasible  title  to  all  of  the  land,  saw  fit  to  sell  and 
convey  these  lots  according  to  the  original  survey.  For 
near  twice  the  period  of  the  statute  of  limitations  it  stood 
by  and  saw  its  successive  grantees  under  said  conveyance 
occupy  all  of  the  land  up  to  the  lake  shore,  claiming  and 
using  it  as  their  own  without  protest  or  objection  or  any 
assertion  or  act  of  ownership  upon  its  part,  thus  putting  a 
practical  construction  upon  its  own  deed,  which  is  of  the 
utmost  significance.  The  mo5t  that  can  be  said  of  this  trans- 
action is  that  the  lots  so  conveyed  may  have  contained  more 
acres  than  the  company  supposed,  and  that  the  price  re- 
ceived was  less  than  it  would  have  demanded  had  it  been 
advised  of  the  true  acreage,  though  there  is  no  testimony 
to  this  effect  in  the  record,  but  such  mistake,  if  any. 
does  not  affect  the  title  conveyed. 

It  may  be  freely  admitted  that  as  between  the  govern- 
ment and  the  patentee  or  grantee  of  any  por- 
3-  ?^^ey  of       ^^^^  ^^  ^^^  public  domain  any  mistake  in  the 
furSirtion!'^'    survcy  of  the  granted  tract  may  be  corrected 
in    a    proper    proceeding    for    that    purpose, 
if    the    effect   thereof    is    to   restore    to    the    public    do- 
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main  lands  of  which  the  government  might  otherwise 
be  wrongfully  deprived,  and  the  genesis  of  the  present  con- 
troversy is  doubtless  in  the  mistaken  notion  that  this 
rule  is  applicable  as  between  the  railway  company  and 
its  grantees  under  the  conveyance  of  1884.  But  the 
rule  thus  conceded  is  not  better  established  than  is 
ihe  other  rule  that  where  the  government  has  parted 
with  its  title,  and  the  controversy  is  wholly  between  per- 
sons asserting  conflicting  claims  under  grants  or  patents 
based  upon  the  official  survey,  such  survey  is  conclusive, 
even  though  as  an  engineering  proposition  it  be  grossly 
incorrect,  and  the  land  department  has  no  more  authority 
or  jurisdiction  to  affect  the  rights  of  any  party  to  such 
controversy,  by  directing  a  new  survey  or  the  issuance  of 
a  new  patent,  than  it  has  to  take  cognizance  of  a  boundary 
line  dispute  between  adjacent  farm  owners  who  disagree 
as  to  the  true  location  of  a  section  line. 

An  instructive  leading  case  upon  this  perhaps  is 
Cragin  v.  Powell,  128  U.  S.  691  (9  Sup.  Ct.  2.03,  32  L. 
Ed.    566).      There    certain    lands    had    been    patented    in 

part  to  individual  purchasers,   and   in   part 
**  ref^cc^to'     to   the   State   as   swamp   lands.      A    dispute 

arising  between  grantees  of  these  titles,  and 
action  being  brought  in  the  said  court  to  determine  it,  it 
was  transferred  to  the  federal  court,  which  attempted  to 
locate  the  lands  by  a  new  survey.  On  appeal  it  was  sought 
to  justify  this  judgment  on  the  ground  of  the  absence  of 
any  definite  monument  or  date  by  which  to  ascertain  the 
original  line,  except  references  in  the  original  record  to 
certain  bayous  and  streams,  and  that  the  original  survey 
was  in  general  imperfect  and  incorrect.  Overruling  this 
proposition,  and  reversing  the  judgment  of  the  trial  court, 
it  is  said  to  be  "a  well-settled  principle  that  when  lands 
are  granted  according  to  an  official  plat  of  the  survey  of 
such  lands,  the  plat  itself,  with  all  of  its  notes,  lines,  de- 
scriptions and  landmarks  becomes  a  nart  of  the  grant  or 
Vol,  141  Ia.— 28 
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deed  by  which  they  are  conveyed,  and  controls,  so  far  as 
limits  are  concerned,  as  if  such  descriptive  features  were 
written  out  on  the  face  of  the  deed  or  grant  itself  Ap- 
plying this  rule  to  the  case  at  bar,  and  assuming  that  the 
deed  from  the  railway  company  to  the  land  company  and 
each  successive  deed  in  that  line  of  title  had  described  the 
land  as  "northwest  quarter,  and  lots  one  and  two  in  sec- 
tion twenty-seven,  township  ninety-seven,  range  thirty- 
five,  being  the  land  described  in  the  official  report  of  the 
government  survey  as  follows,  to  wit  [setting  out  in  full 
the  surveyor's  note  and  plat,  showing  both  the  north  and 
south  lines  closing  on  the  lake  and  the  eastern  boundary 
coincident  with  the  shore  line]" — can  there  be  any  rea- 
sonable doubt  that  if  the  grantors  in  such  deed  owned  all 
of  the  land  up  to  the  shore,  it  would  all  pass  by  such  deed 
to  its  grantee?  There  can  be  no  reasonable  doubt  that 
such  would  be  its  effect,  and  if  for  any  reason  the  gran- 
tor did  not  have  title  to  any  part  of  the  land  so  conveyed, 
and  it  subsequently  acquired  title,  it  would  insure  to  the 
grantee's  benefit.  That  the  original  survey,  even  though 
incorrect,  is  conclusive  between  individual  buyers  and  sell- 
ers who  deal  with  it  on  the  basis  of  such  survey.  See 
Stoneroad  v.  Stoneroad,  158  U.  S.  240  (15  Sup.  Ct.  822, 
39  L.  Ed.  966)  ;  Russell  v.  Maxwell  158  U.  S.  253  (15 
Sup.  Ct.  827,  39  L.  Ed.  971);  Home  v.  Smith,  159  U. 
S.  40  (15  Sup.  Ct.  988,  40  L.  Ed.  68) ;  Ufford  v.  WUkins, 
33  Iowa,  110;  Kraut  v.  Crawford,  18  Iowa,  549. 

True  the  location  of  lines  and  comers  as  established 

by  the  official  survey,   when  the  subject  of  dispute,   may 

be  determined   as  other  questions  of  fact,  but  when   any 

given,    fixed    monument    or    natural    object 

5.  Conveyances:     named   in   the   survcy  is  found,   it  must  be 

natural  ob-'       rcspcctcd,  cvcu  though  its  locatiou  be  out  of 

jects:   course  •  i         i 

and  dutance.     harmony    With    the    recorded    measurements. 
"It  is  a  universal  rule  that  course  and  dis- 
tance  yield   to   natural   and    ascertained   objects.      A   call 
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for  a  natural  object,  as  a  river,  a  spring,  or  even  a  marked 
line,  will  control  both  course  and  distance.''  St.  Clair  v. 
Lovingston,  90  U.  S.  46  (23  L.  Ed.  59).  See,  also. 
Brown  v.  Milliman,  119  Mich.  606  (78  N.  W.  785).  The 
last  cited  case  is  very  much  like  the  one  before  us  in  some 
of  its  essential  features.  There  according  to  the  govern- 
ment survey  a  meander  post  was  set  upon  the  shore  of 
the  lake.  Later  in  attempting  to  trace  this  line  the  sur- 
veyor, following  the  minutes  of  course  and  distance  as 
noted  in  the  record  of  the  original  surv^ey,  located  the 
meander  corner  seventeen  chains  west  of  the  shore,  but  the 
court,  recognizing  the  rule  just  quoted,  held  that  the  offi- 
cial survey  was  conclusive,  and  that  the  lake  shore  must 
be  recognized  as  a  monument  fixing  the  boundary  in  that 
direction.  To  the  same  effect  Judge  Cooley  says:  ^* Where 
definite  and  permanent  boundaries  are  given,  the  deed  must 
be  held  to  convey  all  land  within  those  boundaries,  notwith- 
standing the  quantity  is  much  greater  than  that  mentioned." 
This  is  on  the  familiar  principle  that  the  incorrect  portion 
of  the  description  is  to  be  rejected  where  that  which  re- 
mains is  sufficient,  and  that  definite  and  permanent  monu- 
ments are  to  control  distance  and  quantity.  Oilman  v. 
Riopelle,  18  Mich.  145.  In  the  instant  case  the  location 
of  the  first  meander  corner  is  designated  as  being  at  the 
intersection  of  the  south  line  of  the  intersection  of  the 
lake,  a  fixed  natural  monument  which  can  not  be  rejected 
in  any  controversy  growing  out  of  a  conveyance  of  land 
according  to  the  survey  which  it  thus  witnesses.  In- 
deed, conceding,  as  the  evidence  tends  to  shows,  that  the  lo- 
cation of  both  the  southwest  and  northwest  corners  of  the 
section  have  been  definitely  located,  and  that  the  lake 
still  extends  along  the  eastern  border  substantially  as 
it  did  in  1856,  we  have  every  monument  called  for  by 
the  original  survey,  and  the  only  discrepancy  between  this 
showing  and  the  one  made  by  the  later  survey  is  in  the 
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length  of  the  south  line  of  the  fractional  section,  and  the 
diflFerence  thus  resulting  in  the  superficial  area  of  the 
land  included  within  the  lines  thus  traced.  We  r^ard  it 
clear  that  the  railway  company  can.  not  be  heard  to  say 
that  its  conveyance  of  said  lands  according  to  the  original 
survey  was  ineffective  to  vest  in  its  grantee  title  to  all 
of  the  land  within  the  boundaries  thereby  established.  This 
result  is  in  no  manner  inconsistent  with  the  rule  laid  down 
in  Grant  v.  Hemphill,  92  Iowa,  218,  and  Schlosser  v. 
Hemphill,  118  Iowa,  452.  In  each  of  those  cases  it  was 
affirmatively  established  that  no  lake  or  body  of  water 
existed  at  the  time  of  the  survey  justifying  the  use  of  a 
meander  line,  and  as  the  natural  monument  on  which  the 
section  lines  were  supposed  to  close  had  no  existence,  it 
followed  of  necessity  that  the  so-called  meander  line  must 
be  treated  as  a  boundary.  But  in  this  case  there  was  a 
lake  with  a  permanent  well-defined  shore  line,  and  the 
precedents  referred  to  have  no  application.  The  case 
comes  rather  within  the  rule  of  Ladd  v.  Osborne,  79  Iowa, 
93,  and  Schlosser  v.  Cruickshank,  96  Iowa,  414. 

Having  found  for*  the  defendants  upon  the  decisive 
propositions  hereinbefore  discussed,  we  do  not  think  it 
necessary  to  determine  the  issue  of  adverse  possession.  For 
the  reasons  we  have  stated  the  decree  quieting  title  in  the 
plaintiff  is  erroneous,  and  the  same  is  reversed.  The  ap- 
pellee, if  he  so  elects,  will  have  a  decree  in  this  court 
confirming  his  title,  otherwise  the  cause  will  be  remanded 
to  the  district  court  for  decree  in  harmony  with  this  opiii- 
ion. — Reversed. 

McClain,  J.,  dissenting. — The  meander  line  of  the 
first  survey  so  far  departed  from  the  actual  shore  line  as 
it  was  at  the  date  of  such  survey  that  within  section  27 
more  than  one  hundred  acres  of  land  were  left  between 
them  unsurveyed,  and  not  taken  into  account  in  computing 
the  areas  of  the  adjoining  lots  for  purposes  of  sale;  and 
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defendants,  as  owners  of  lots  one  and  two  in  the  fractional 
northeast  quarter  of  that  section,  claim  a  tract  of  land  be- 
tween the  meander  line  and  the  shore  line  larger  than 
either  of  those  lots.  Now,  while  the  case  of  Schlosser  v. 
Hemphill,  118  Iowa,  452,  may  not  be  necessarily  control- 
ling because  of  the  difference  in  the  facts  involved  between 
that  case  and  this,  I  should  prefer  to  adopt,  as  applicable 
to  this  case,  the  language  of  that  opinion,  and  say:  *^e 
are  further  inclined  to  believe  that  when  the  meander  line 
deviates  from  the  true  shore,  as  it  does  in  this  case  from 
the  bank  of  the  body  of  water  attempted  to  be  bounded 
according  to  all  the  evidence  and  the  concessions  of  coun- 
sel, the  error  would  be  so  gross  as  to  warrant  a  resurvey/* 
The  railroad  company  did  not  purport  to  convey  to  de- 
fendants' grantor  any  other  land  than  that  described  in 
its  deed,  and  if  the  meander  line  constituted,  as  I  think 
it  unquestionably  did,  under  a  reasonable  interpretation  of 
the  decision  in  the  case  referred  to,  a  boundary  line,  then 
the  grant  by  the  railroad  company  should  be  limited  to 
the  lots  described  in  accordance  with  the  original  survey. 
In  my  opinion  it  is  wholly  immaterial  that  the  railroad 
company  was  already  entitled,  at  the  time  its  deed  to  de- 
fendants' grantor  was  made,  to  any  unsurveyed  portion  of 
the  northeast  quarter  of  the  section.  It  might  grant  that 
portion  which  was  surveyed,  or  any  part  thereof,  and  re- 
tain its  right  to  the  balance.  When  the  subsequent  survey 
was  made,  it  was  foimd  that  the  railroad  company  was 
titled  to  further  land  in  that  quarter  section,  and  in  my 
opinion  this  land,  between  the  meander  line  and  the 
actual  shore  line,  remained  the  property  of  the  railroad 
company  until  granted  to  the  plaintiff. 

Under  this  state  of  facts  I  am  unable  to  concur  with 
the  conclusion  of  the  majority  that  the  conveyance  by  the 
railroad  company  to  the  defendants'  grantor  of  lots  one 
and  two  carried  with  it  the  unsurveyed  land  between  the 
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meander  line  and  the  shore  line,  a  tract  which,  according 
to  the  second  and  correct  survey  is  of  the  extent  of  more 
than  forty-four  acres,  and  I,  therefore,  dissent  from  the 
views  expressed  in  the  majority  opinion. 


William  Stone,  Appellee,  v.  Eliza  Stone,  Minnie 
Brown  and  S.  M.  Brown,  Elnora  Clark  and  C.  L. 
Clark,  Etta  Suiter  and  P.   M.   Suiter,  Clifford 

Stone  and  Stone,  his  wife,  and  Barton 

Stone  and  Ida  Stone,  Appellants. 

Deeds:   reservation  :   exception  :    distinction.     A   reservation   in   a 

1  deed  of  conveyance  is  the  creation  of  a  new  right  issuing 
out  of  the  thing  granted  in  favor  of  the  grantor  only,  which 
did  not  exist  as  an  independent  right  before  the  grant,  and 
in  the  absence  of  words  of  inheritance  continues  only  for  the 
life  of  the  grantor;  while  an  exception  is  a  clause  withdrawing 
from  the  conveyance  some  part  of  the  thing  granted  which 
otherwise  would  have  passed  to  the  grantee. 

Same.     A   deed  conveying  in  trust  the  entire  estate  in  lancts,  ex- 

2  cept  certain  designated  timber,  which  was  reserved  for  the 
use  and  benefit  of  a  third  person,  is  held  to  be  an  exception 
of  the  timber  from  the  grant  rather  than  a  reservation  of 
part  of  the  estate  granted,  and  that  the  entire  estate  in  the 
land  passed  to  the  trustee. 

Appeal    from    Scott    District    Court — Hon.    J.    W. 
Bollinger,  Judge. 

Saturday,  February  20,  1909. 

Suit  in  equity  to  establish  and  quiet  plaintiflPs  title 
to  certain  real  estate  in  Scott  County,  Iowa.  The  trial 
court  granted  the  relief  prayed  in  plaintiff's  petition,  and 
defendants   appeal. — Affirmed. 

W.  M.  Chamherlin  and  Walter  H.  Peterson,  for  ap- 
pellants. 
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3.  A.  HarUey,  for  appellee. 

Deemee,  J. — ^Both  plaintiff  and  defendants  claim  title 
tinder  a  deed  made  by  Henry  Stone,  Sr.,  and  his  wife, 
Betsey,  to  Ruth  Stone,  on  or  about  April  9,  1870,  the 
material  parts  of  which  read  as  follows: 

Witnesseth:  That  whereas  the  said  Henry  Stone, 
Sr.,  is  desirous  to  make  provision  for  his  daughter-in-law, 
the  aforesaid  Ruth  Stone,  and  for  her  children  hereinafter 
to  be  named,  against  future  contingencies  and  hers  and 
their  support,  and  whereas  the  aforesaid  Henry  Stone,  Sr., 
is  desirous  that  his  said  daughter-in-law  and  her  children 
should  enjoy  the  proceeds,  rents,  issues,  and  income  of  the 
real  estate  hereinafter  more  particularly  described  for  the 
full  term  of  her  natural  life,  free  from  the  control,  lia- 
bilities, or  interferences  of  any  husband  that  she  may 
hereafter  have:  Now,  therefore,  this  indenture,  witnesseth: 
That  the  said  Henry  Stone,  Sr.,  in  consideration  of  the 
sum  of  one  dollar  to  him  in  hand  paid  by  the  said  second 
party,  the  receipt  whereof  is  hereby  acknowledged,  has 
bargained  and  sold,  and  does  by  these  presents  -grant, 
bargain,  sell,  convey  and  confirm  unto  the  said  second 
party,  the  following  described  real  estate  lying  and  being 
situated  in  the  county  of  Scott,  and  State  of  Iowa,  to  wit: 
The  west  half  (V2)  of  the  northwest  quarter  of  section 
No.  five  (5),  township  No.  seventy-eight  (78)  North,  of 
range  five  (5)  East,  of  the  5th  P.  M.,  excepting  a  certain 
lot  of  timber  growing  and  standing  in  the  southwest  comer 
of  the  aforedescribed  quarter  section,  the  land  upon  which 
said  timber  is  situated  more  fully  described  as  follows,  to 
wit:  Comrilencing  at  the  southwest  corner  of  said  prem- 
ises, running  thence  north  to  a  certain  creek  known  as 
the  Condid  Creek,  thence  in  an  easterly  direction  follow- 
ing the  meanderings  of  said  creek  to  the  first  bridge  across 
said  creek,  known  as  the  Old  Slough  Road  Bridge,  thence 
in  a  southerly  direction  on  and  along  said  Slough  Road 
to  the  south  line  of  said  premises,  thence  west  to  the  place 
of  beginning,  supposed  to  contain  fifteen  (15)  acres.  Said 
timber  reserve  is  made  for  the  express  use,  benefit,  and 
behoof  of  Henry  Stone,  Jr.,  son  of  Henry  Stone,  Sr.,  also 
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the  east  half  (^)  of  the  west  half  (^)  of  the  aoathwest 
quarter  of  section  No.  five  (5),  in  township  No.  seventy- 
eight  (78)  North,  of  range  five  (5)  East,  of  the  5th  P.  M., 
containing  forty  acres  (40),  more  or  less.  The  intention 
being  to  convey  hereby  absolute  title  in  fee  simple  to  said 
real  estate,  to  have  and  to  hold  the  premises  herein  de- 
scribed in  trust  for  the  uses  and  purposes  hereinafter  speci- 
fied. First  To  use  for  the  maintenance  of  herself  and 
for  the  maintenance,  education  and  support  of  her  minor 
children  the  aforedescribed  trust  for  the  full  term  of  her 
natural  life,  she  to  pay  from  the  proceeds,  products,  and 
use  of  said  trust  all  taxes  that  may  hereafter  be  justly 
assessed  against  said  premises.  Second.  •  To  leave  the 
premises  at  her  death  in  as  good  condition  as  reasonable 
use  thereof  will  permit  to  her  two  sons  named  William 
Stone  and  Henry  Stone.  Third.  The  said  Henry  Stone, 
Sr.,  and  Betsy  Stone,*  his  wife,  hereby  declare  that  upon 
the  decease  of  the  aforesaid  Ruth  Stone,  the  aforesaid  trust 
shall  cease  and  determine,  and  the  forgoing  described 
premises  shall  belong  in  fee  simple  to  William  Stone  and 
Henry  Stone,  sons  of  the  said  Ruth  Stone,  upon  the  ex- 
press condition  that  the  aforesaid  William  Stone  and  Henry 
Stone  pay  or  cause  to  be  paid  to  their  three  sisters  the  fol- 
lowing sums,  to  wit:  To  their  sister  Harriet  the  sum  of 
one  hundred  dollars  ($100),  to  their  sister  Mary  the 
sum  of  one  hundred  dollars  ($100),  to  their  sister  Ida 
the  sum  of  one  hundred  dollars  ($100),  said  sums  to  be 
paid  at  the  time  of  their  taking  possession  of  said  premises, 
and  the  said  party  of  the  second  part  doth  hereby  signify 
her  acceptance  of  this  trust,  and  doth  hereby  covenant  and 
agree  to  and  with  the  said  parties  of  the  first  part  faith- 
fully to  discharge  and  execute  the  same  to  the  true  intent 
and  meaning  of  these  presents.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals,  this  10th  day  of 
May,  A.  D.  1870. 

Thereafter,  and  in  the  year  1901,  Harriet  Dickinson 
and  her  husband  and  Mary  Shanor  and  her  husband,  Ida 
Waterbury  and  her  husband,  and  H.  H.  Stone  and  his 
wife  conveyed  their  respective  interests  in  the  lands  de- 
scribed in  the  initial  deed  quoted  to  plaintiff,  William 
Stone.     The  three  main  grantors  in  these  several   deeds 
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are  brother  and  sisters  of  the  plaintiff.  Henry  Stone,  Sr., 
the  grantor  in  the  first  deed  quoted,  was  the  father  of 
Henry  Stone,  Jr.,  and  the  grandfather  of  plaintiff.  Plain- 
tiff's mother,  Kuth  Stone,  was  the  widow  of  Miron  Stone, 
who  was  a  non  of  Henry  Stone,  Sr.  Ruth  Stone  died  in 
the  year  1901,  and  Henry  Stone,  who  was  the  husband  of 
the  defendant  Eliza  Stone  and  the  father  of  the  other 
defendants,  died  prior  to  the  time  of  the  death  of  Ruth. 
Ruth  Stone  held  a  life  estate  in  the  property  in  contro- 
versy, and,  with  plaintiff,  has  been  in  the  possession  of 
the  property  since  the  time  of  making  the  original  deed 
in  May,  1870.  Plaintiff  has  paid  each  of  his  three  sisters 
the  $100  provided  for  them  in  the  deed  hitherto  set  out, 
and  has  received  the  deeds  mentioned,  and  he,  plaintiff, 
has  also  purchased  an  undivided  one-half  of  his  brother 
Henry^s  (or  H.  H.  S.'s)  interest  Unquestionably,  then, 
plaintiff  owns  the  fee  title  in  said  premises,  unless  it  be 
found  that  defendants  have  some  interest  in  virtue  of  the 
exception  or  reservation  clause  of  the  original  deed,  which 

reads  in  this  wise: 

> 

Excepting  a  certain  lot  of  timber  growing  and  stand- 
ing in  the  southwest  comer  of  the  aforedescribed  quarter 
section;  the  land  upon  which  said  timber  is  situated,  more 
fully  described  as  follows,  to  wit:  Commencing  at  ihe 
southwest  comer  of  said  premises,  ninnin^  thence  north  to 
a  certain  creek  known  as  Condid  Creek;  thence  in  an 
easterly  direction,  following  the  meandorings  of  said  creek 
to  the  first  bridge  across  said  creek,  known  as  the  Old 
Slough  Road  Bridge;  thence  in  a  southerly  direction  on 
and  along  said  slough  road  to  the  south  line  of  said  prem- 
ises; thence  west  to  the  place  of  beginning,  supposed  to 
contain  15  acres.  Said  timber  reserve  is  made  for  the  ex- 
press use  and  benefit  and  behoof  of  Henry  Stone,  Jr.,  son 
of  Henry  Stone,  Sr. 

Upon  this  defendants  base  their  claim  to  one  hundred 
and  twenty  acres  of  the  land.     The  argument  is  that  the 
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would  be  quite  destroyed.     See,  also,  Johnson  v*  Harder, 
45  Iowa,  677,  for  a  case  bearing  some  analogy. 

In  this  fifth  instruction  the  court  charged  the  jury 
that  the  plaintiff  was  entitled  to  the  benefit  of  his  contract, 
and  that  therefore  the  evidence  referred  to  should  be  con- 
sidered only  for  the  limited  purpose  therein  stated.  This 
was  an  assumption  that  the  evidence  in  question,  unless 
limited  in  its  purpose  as  therein  stated,  tended  to  de- 
prive the  plaintiff  of  the  benefit  of  the  invoice  prices  bar- 
gained for  by  him  for  his  merchandise.  But  it  must  be 
noted  that  we  are  dealing  here  with  a  rule  of  evidence,  and 
not  with  a  rule  of  measure  of  damages.  There  is  nothing 
in  this  rule  of  evidence  which  deprives  the  plaintiff  of  any 
benefit  of  his  contract.  The  benefit  of  his  contract  is  se- 
cured to  the  plaintiff  by  the  rule  of  measure  of  damage. 
The  rule  of  measure  of  damage  applicable  in  such  a 
case  fully  protects  the  plaintiff  in  this  respect.  It  has 
been  framed  by  the  courts  with  that  very  end  in  view. 
Plaintiff  may  prove,  if  he  can,  that  the  property  pur- 
chased by  him,  if  as  represented,  would  have  been  worth 
even  more  than  the  agreed  purchase  price,  and  he  may 
prove  such  enlarged  value  by  the  testimony  of  witnesses, 
regardless  of  the  price  paid.  The  rule  that  defendant 
should  be  permitted  to  rebut  the  evidence  of  plaintiff  as 
to  the  true  consideration  paid  in  no  sense  militates  against 
plaintiff's  right  to  show  the  real  value  of  the  property  as 
it  would  have  been  if  as  represented,  and  to  claim  the 
benefit  of  his  contract  in  this  manner.  The  idea  that 
the  plaintiff  may  have  the  benefit  of  this  rule  of  measure 
of  damage,  and  in  addition  to  that  may  have  some  further 
supposed  benefit  from  the  sale  of  his  goods  at  invoice 
prices,  is  not  tenable.  This  idea  is  a  first  impression  which 
often  obtains  in  the  mind  of  bench  and  bar.  But  its  fal- 
lacy can  readily  be  made  to  appear  by  putting  side  by 
side  the  two  following  hypothetical  statements.:  (1) 
Suppose  the  land  be  as  good  as  represented.     Plaintiff  is 
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then  whole.  If  whole,  he  has  the  full  benefit  of  his  eon- 
tract,  including  the  invoice  prices  bargained  for.  And 
this  is  80  even  though  the  value  of  the  land  be  less  or 
more  .than  $65  per  acre.  (2)  Suppose  the  land  be  not  as 
good  as  represented,  and  that  it  be  worth  $7,000  less  than 
it  would  have  been  if  as  represented.  The  plaintiff  then 
lacks  $7,000  of  being  whole.  The  rule  of  measure  of^ 
damage  requires  the  defendant  to  pay  him  that  sum. 
That  being  done,  the  plaintiff  is  whole  again,  as  whole  as 
in  the  first  position  stated.  If  whole,  we  repeat,  he  has 
the  full  benefit  of  his  contract,  including  the  invoice  prices 
bargained  for.  And  this  is  so  even  though  the  value  of 
the  land,  plus  $7,000,  be  less  or  more  than  $65  per  acre. 
Plaintiff  is  party  to  only  one  contract,  although  it  be 
represented  by  two  contemporaneous  instruments;  is  en- 
titled to  one  damage,  indivisible;  and  to  only  one  rule  for 
the  measure  of  it.  So  that  the  rule  of  measure  of  damage 
is  quite  adequate  to  protect  the  plaintiff  in  the  full  benefit 
of  his  contract,  and  the  rule  of  evidence  under  considera- 
tion is  in  no  sense  inconsistent  with  it,  nor  with  plaintiff's 
full  rights  in  that  respect.  It  follows,  therefore,  that  in 
this  action  for  damages  for  false  representations  in  the 
sale  of  property,  where  the  consideration  was  in  part  an 
exchange  of  other  property,  and  where  the  direct  evidence 
is  in  conflict  as  to  whether  false  representations  were 
made,  and  where  the  plaintiff  has  pleaded  and  put  in  evi- 
dence the  alleged  consideration  paid  by  him,  the  defend- 
ant is  entitled  to  rebut  such  evidence  by  showing  the  ac- 
tual value  of  the  property  consideration  exchanged  by 
plaintiff,  and  such  evidence  of  consideration,  on  behalf  of 
defendant,  should  have  been  permitted  to  run  with  the 
evidence  of  consideration  on  the  part  of  the  plaintiff,  to  be 
considered  by  the  jury  in  connection  therewith  and  for 
the  same  purposes.  And  it  may  be  added  generally  that 
either  party  is  entitled  to  show  the  value  of  the  property 
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consideration  paid  or  received  by  him  as  a  circumstance 
bearing  upon  the  probability,  not  only  whether  false  repre- 
sentations were  relied  upon,  but  also  whether  the  false 
representations  were  made.  Under  this  rule  the  fifth  in- 
struction placed  too  narrow  a  limitation  upon  the  purpose 
for  which  such  evidence  might  be  considered. 

III.  Referring  again  to  the  case  of  Likes  v.  Baer, 
cited  above,  it  may  perhaps  be  proper  to  say  that,  as  it 
was  first  decided  and  reported  in  8  Iowa,  368,  the  opinion 
of  the  court  was  adverse  to  this  rule  of  evidence.  A 
rehearing  being  granted,  the  court  reconsidered  its  former 
opinion  on  that  question,  and  laid  down  the  rule  which  we 
are  now  following.  The  second  opinion  is  reported  in  10 
Iowa,  89.  The  rule  laid  down  in  the  second  opinion  has 
been  followed  in  other  jurisdictions.  See  Aldrich  v.  Scrib- 
ner,  146  Mich.  609  (109  N.  W.  1122).  The  case  has  not 
often  been  cited  in  our  own  subsequent  reports  on  that  ques- 
tion, nor  has  the  case  of  High  v.  Kistner.  Neither  of  these 
cases  found  a  place  in  the  careful  briefs  of  counsel  in  this 
case,  and  the  question  has  been  submitted  to  us  without 
any  other  Iowa  citation  directly  in  point.  We  have 
therefore  discussed  the  question  more  elaborately  than 
we  might  otherwise  have  deemed  useful.  A  reference 
should  be  made  here  to  the  case  of  Hibbets  v.  Threlkeld, 
137  Iowa,  164.  This  question  was  there  considered  from 
the  reverse  side;  that  is  to  say,  the  plaintiff  was  the 
appellant,  and  complained  of  an  instruction  similar  in  its 
effect  to  the  fifth  instruction  in  the  case  at  bar.  Plain- 
tiff took  the  ground  in  that  case  that  the  evidence  in 
question  was  not  admissible  for  any  purpose.  The  point 
was  overruled  by  this  court,  and  the  instruction  sustained. 
But  the  right  of  the  defendant  to  complain  of  the  instruc- 
tion as  too  narrow  was  neither  involved  nor  considered  in 
that  case.  Because  of  the  error  in  the  fifth  instruction 
this  case  must  be  reversed  and  remanded  for  a  new  trial. 
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Other  alleged  errors  are  argued,  but  the  questions  in- 
volved are  of  such  a  nature  that  they  are  not  likely  to 
arise  on  another  trial — Reversed  and  remanded. 


B.  F.  Loose,  Appellant,  v.  John  Cooper,  Appellee. 

Dismissal  of  action.     Where  the  court  dismisses  a  case  on  its  own 

1  motion  it  should  make  a  record  of  the  ground  of  its  action,  but 
although  failing  to  do  so  a  presumption  obtains  in  favor  of 
the  ruling,  and  a  reversal  will  not  be  ordered  unless  upon  the 
whole  case  there  is  no  ground  to  support  it. 

Same:  want  of  prosecution  :  reinstatement.    The  court  has  power 

2  to  dismiss  a  cause  for  want  of  prose.cution  independent  of  any 
statute;  and  where  a  case  remained  on  the  docket  for  five  years 
after  issue  was  joined  and  plaintiff  and  his  attorney  were  in 
the  court  room  but  made  no  objection  to  the  order  of  dis- 
missal the  court  was  justified  in  refusing  a  motion  for  rein- 
statement. 

Appeal  from  Polk  District  Court. — Hon.   W.   H. 
McHeney,  Judge. 

Saturday,   November   21,    1908. 

Rehearing   Denied  Saturday,   February  20,   1909. 

Affirmed, 

H.  H.  Crow,  for  appellant. 

No  appearance  for  appellee. 

Evans,  J. — On  November  23,  1901,  plaintiff  and  de- 
fendant entered  into  a  written  contract  whereby  the  defend- 
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ant  agreed  to  sell  to  the  plaintiff  certain  stock  in  the  Fidel- 
ity Insurance  Company  for  an  agreed  price  of  $11^250, 
to  be  paid,  with  5  percent  interest,  at  the  rate  of  $125 
per  month.  Other  provisions  were  contained  in  the  con- 
tract which  need  not  be  noticed  here.  The  contract  pro- 
vided for  liquidated  damages  in  the  sum  of  $21,750.  The 
plaintiff  has  brought  this  action  for  such  liquidated  dam- 
ages. The  defendant  has  filed  a  counterclaim  for  $20,550 
as  damages  for  breach  of  contract.  The  plaintiff  filed  his 
petition  on  April  22,  1902.  The  defendant  filed  his  an- 
swer and  counterclaim  on  May  12,  1902.  The  plaintiff 
filed  his  reply  denying  the  counterclaim  on  May  16,  1902. 
No  further  proceedings  of  any  kind  were  ever  had  in  the 
case  until  June  29,  1907,  and  on  that  date  the  district 
court  on  its  own  motion  dismissed  the  case  at  plaintiff's 
cost.  Afterwards,  on  September  9,  1907,  the  plaintiff  filed 
a  motion  to  reinstate  the  case,  and  on  September  18,  1907, 
this  motion  was  by  the  court  overruled.  The  plaintiff  ap- 
peals. 

Plaintiff's  contention  is  that  the  court  was  not  war- 
ranted in  dismissing  this  case  on  its  own  motion,  there 
being  no  request  for  a  dismissal  from  either  party.  The 
ground  upon  which  the  court  entered  the 
'•  ^"aJJJSSs.  dismissal  does  not  appear  in  the  record. 
We  would  be  better  satisfied  with  this  record 
if  such  ground  did  appear.  When  a  court  acts  in  such 
a  case  upon  its  own  motion,  it  is  highly  desirable  that  it 
should  state  the  ground  upon  which  it  acts.  The  failure 
to  do  so  gives  an  appearance  of  arbitrary  action,  and  is 
a  practice  not  to  be  commended.  Nevertheless,  we  are  re- 
quired to  indulge  in  a  presumption  in  favor  of  the  ruling 
of  the  trial  court.  We  are  not  justified  in  reversing  it 
unless  from  an  examination  of  the  whole  record  we  fail 
to  find  any  ground  to  support  it. 

It  is  quite  apparent  upon  the  face  of  this  record  that 
the  court  would  have  been  justified  in  dismissing  this  case 
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for  want  of  prosecution.  The  power  is  inherent  in  the 
Same- want  of  ^^^^*>  quito  independent  of  the  statute.  The 
?c^StiJSicnt  issues  were  made  up  and  the  last  pleading 
filed  on  May  16,  1902.  For  more  than 
five  years  thereafter  the  case  lay  in  a  comatose  condition. 
The  amounts  involved  in  both  petition  and  counterclaim 
were  sufficiently  large  to  warrant  some  show  of  activity 
on  the  part  of  both  parties.  Apparently  no  effort  was 
made  by  either  party  to  bring  the  case  to  trial.  Plaintiff 
states  in  his  argument  in  this  court  that  he  and  his  attor- 
ney were  present  at  the  time  of  the  dismissal.  But  it 
does  not  appear  from  such  statement  nor  from  the  record 
that  he  made  any  objection  at  that  time  to  the  action  of 
the  court,  nor  took  any  exception  thereto.  Afterwards  he 
filed  a  motion  to  reinstate,  but  it  does  not  appear  that  he 
served  any  notice  of  such  motion  upon  the  defendant 

Appellant  cites  the  case  of  Hensley  v.  Davidson  Bros., 
135  Iowa,  106.  That  case  and  the  one  at  bar  are  not  at 
all  parallel  The  power  of  the  court  to  set  aside  a  verdict 
on  its  own  motion  was  conceded  in  that  case.  It  was 
held,  however,  that  the  only  possible  groimd  of  the  court's 
action  in  that  case  was  the  insufficiency  of  the  evidence. 
Inasmuch  as  this  court  had  in  a  former  appeal  held  that 
the  evidence  was  sufficient  to  sustain  a  verdict  for  the 
plaintiff,  it  was  held  that  the  lower  court  was  not  justified 
in  ignoring  the  decision  of  this  court,  and  its  action  was 
therefore  reversed.  No  such  question  is  involved  in  the 
case  at  bar.  The  court  below  was  acting  within  the  limits 
of  a  broad  discretion  which  it  was  required  to  exercise 
fairly.  We  can  not  say  that,  under  the  circumstances 
appearing  in  this  case,  the  court  abused  that  discretion. 

The  contract  sued  on  in  this  case  seems  to  have  been 
dravm  with  such  skill  as  to  afford  to  each  party  a  sub- 
stantial cause  of  action  against  the  other.  The  parties 
were  prompt  in  going  into  court  and  in  making  up  the 
issues.     If  in  fact  the  defendant  had  notice  of  plaintiff's 
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motion  to  reinstate,  he  made  no  resistance  to  it.  He  ap- 
pears to  have  been  served  with  notice  of  appeal  to  this 
court,  but  he  makes  no  appearance.  The  circumstances 
surrounding  the  case  are  such  as  to  fairly  warrant  a  be- 
lief that  the  issues  presented  by  the  pleadings  were  ficti- 
tious and  perhaps  collusive,  and  that  the  records  of  the 
court   were   being   used   for   ulterior   purposes. — Affirmed. 


In  be  Johnson  Drainage  District,  Ko.  9,  Chicago 
AND  Northwestern  Railway  Company  and  Toledo 
&  Northwestern  Railroad  Company,  Appellants, 
V.  Hamilton  County,  Iowa,  Board  of  Supervisors 
OF  Hamilton  County,  Iowa,  et  al. 

Drainage:  assessment  of  benefits:   rao^way  lands:    notice:   ap- 

1  peal:  statutes:  constitutionality.  The  Act  of  the  30th  Gen- 
eral Assembly  relating  to  the  assessment  of  benefits  for  drain- 
age purposes  provides  a  separate  and  distinct  method  for  the 
assessment  of  railroad  lands  from  that  provided  for  agricul- 
tural lands,  and  does  not  contemplate  that  railroad  lands  shall 
be  classified  in  tracts  of  forty  acres  or  less;  and  express  pro- 
vision is  therein  made  for  notice  to  railway  companies  of  the 
assessment  and  for  the  right  of  appeal,  so  that  the  act  is  not 
unconstitutional    for   failure   to    so   provide   in   either    respect. 

Drainage:  assessment  of  railway  lands:   benefits:   presumption. 

2  An  assessment  for  drainage  purposes  can  only  be  made  for 
actual  benefits,  but  a  presumption  obtains  in  favor  of  an  assess- 
ment and  the  burden  is  on  the  party  attacking  it  as  excessive 
and  disproportionate  to  establish  the  claim;  and  where  the  evi- 
dence fairly  tends  to  show  that  the  assessment  of  railroad  lands 
is  not  in  substantial  excess  or  out  of  proportion  to  that  of  other 
lands  in  that  district,  it  will  not  be  disturbed. 

Appeal  from  Hamilton  District  Court, — Hon.  J.  R. 
Whitaker,  Judge. 

Monday,   November  23,   1908. 
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Rehearing  Denied  Saturday,  February  20,   1909. 

The  appellants  appealed  from  an  assessment  of  bene- 
fits to  the  district  court  where  their  appeal  was  dismissed, 
and,  from  that  judgment,  they  appeal  to  this  court. — Af- 
finned. 

J.  L.  Kamrar,  Oeorge  E,  Hiae,  James  C.  Davis,  and 
A.  A.  McLaughlin,  for  appellants. 

D.  C.  Chase  and  J.  M.  Blake,  for  appellees. 

Sherwin,   J. — The  commissioners   appointed   to  <»la8- 

sify  the  lands  and  property  in  the  drainage  district,  and 

assess   the  benefits   thereto,   did   not   classify   the   railroad 

right  of  way  as  farm  lands  were  classified, 

assessment  of    nor  did  thcv  make  any  classification  thereof 

benefits:  rail-       .  '^  ,   ,.    .    . 

way  lands:        m  fragments  or  subdivisions.     The  railroad 

notice:  appeal:  ° 

iSSS^aUty.*  property  in  the  district  consisted  of  about 
sixty-seven  and  a  half  acres  in  twenty-one  dif- 
ferent forties.  The  benefits  were  assessed  in  a  lump  sum  on 
the  entire  holding,  and  the  appellants  contend  that  such  an 
assessment  is  wholly  unauthorized  by  chapter  68,  Acts 
30th  Greneral  Assembly  that  the  assessment  of  $800  was 
greatly  in  excess  of  the  benefits,  and  greatly  in  excess  of, 
and  out  of  proportion  to,  the  assessments  on  farm  lands; 
and  that  said  assessment  was  not  equalized  with  the  assess- 
ments on  other  lands  in  the  district. 

The  appellants  rely  upon  the  following  propositions: 

(1)  The  commissioners  to  assess  benefits  were  required 
to  classify  the  railroad  lands,  and  give  each  portion  there- 
of a  percentage  of  benefits,  based  upon  the  percentage  of 
one  hundred,  as  a  condition  to  making  an  assessment,  and 
as  a  basis  therefor. 

(2)  If  the  railroad  property  ^s  not  land,  the  drain- 
age law  is  void,  because  only  in  such  event  is  notice  re- 
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quired   to  be  given   to  a   railway   ccmapany,    and   only   in 
such  event  is  the  right  of  appeal  given  to  it. 

(3)  It  was  the  duty  of  the  conunissioners  to  assess 
benefits  to  equalize  the  assessment  against  the  railroad 
property  with  tlie  assessments  on  other  lands. 

(4)  Having  failed  to  classify  the  railroad  lands  and 
equalize  the  assessment  thereon  with  the  assessments  on 
other  lands,  and  having  failed  to  comply  with  the  statutes 
in  the  time  and  manner  of  performing  their  duties,  on  the 
part  of  the  commissioners,  the  assessment  is  void. 

(5)  The  report  of  the  commissioners  failing  to  show 
that  the  railroad  lands  had  been  classified,  and  the  assess- 
ment equalized,  the  board  of  supervisors  did  not  acquire 
jurisdiction  to  make  an  assessment 

(6)  Appellants'  property  can  be  assessed  only  for  the 
actual  benefits  accruing  to  it  from  the  improvement,  be- 
cause of  the  drainage,  and  in  the  proportion  that  other 
property  is  assessed. 

(7)  The  conmiissioners  having  failed  to  comply  with 
the  law  in  making  the  pretended  assessment,  and  no  classi- 
fication or  equalization  having  been  made,  there  is  no  pre- 
sumption that  the  amount  assessed  is  a  correct  estimate  of 
benefits  to  the  railroad  property  from  the  improvement, 
nor  is  the  amount  prima  facie  in  proportion  to  the  assess- 
ments on  other  lands. 

(8)  If  the  assessment  is  not  void,  then  it  i?  grossly 
excessive  and  should  be  reduced. 

We  shall  consider  these  propositions  in  the  order  of 
their   presentation    to   us. 

Section  12,  chapter  68,  Acts  30th  General  Assembly, 
provides  for  the  appointment  of  commissioners  to  assess 
benefits  conferred  by  the  improvement  It  defines  their 
duties  in  the  following  language: 

They  shall  •  .  .  personally  inspect  and  classify 
all  the  lands  benefited  by  the  location  and  construction  of 
such  .  .  .  drainage  district  ...  in  tracts  of  for- 
ty acres  or  less  according  to  the  legal  or  recognized  sub- 
divisions in  a  graduated  scale  of  benefits,  to  be  numbered 
according  to  tie  benefit  to  be  received  by  the  proposed  im- 
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provement;  .  .  .  and  make  report  thereof  in  writing 
to  the  board  of  supervisors.  In  making  the  said  estimate 
the  lands  receiving  the  greatest  benefit  shall  be  marked 
on  a  scale  of  one  hundred  and  those  benefited  in  a  less 
degree  shall  be  marked  with  such  percentage  of  one  hun- 
dred as  the  benefit  received  bears  in  proportion  thereto. 
This  classification  when  finally  established  shall  remain 
as  a  basis  for  all  future  assessments  connected  with  the 
objects  of  said  levee  or  drainage  district,  unless  the  board, 
for  good  cause,  shall  authorize  a  revision  thereof. 

The  appellants  urge  that  the  railroad  property  within 
the  drainage  district  is  either  land  within  the  meaning 
of  the  statute,  or  else  the  statute,  so  far  as  railroads  are 
concerned,  is  unconstitutional,  "in  that  no  provision  is 
made  for  giving  notice  to  any  except  landowners,  incum- 
brancers, and  occupiers  of  land,  and  no  appeal  is  provided 
for  any  except  owners  of  land."  That  railroad  property 
within  the  district  is  not  land  within  the  meaning  of  the 
statute,  and  is  not  to  be  classified  as  lands  are,  is  made 
clear  by  the  statute  itself.  For  the  purpose  of  ascertaining 
and  assessing  the  benefits  conferred  by  the  improvement, 
the  statute  makes  three  classes  or  divisions  of  property. 
Section  12  provides  for  one  class  which  includes  lands 
used  for  the  usual  and  ordinary  purposes.  Section  19, 
.  after  making  provision  for  the  construction  of  the  drain- 
age ditch  across  the  right  of  way  of  a  railroad  company, 
provides  as  follows: 

All  other  proceedings  in  relation  to  railroads  shall  be 
the  same  as  provided  for  individual  property  owners  with- 
in the  district,  except  that  the  cost  of  constructing  the  im- 
provement across  its  right  of  way  shall  be  considered  as 
an  element  of  its  damages  by  the  appraisers  thereof;  and 
the  commissioners  to  assess  benefits  shall  fix  and  determine 
the  actual  benefits  to  the  property  of  the  railroad  com- 
pany within  the  levee  or  drainage  district  and  make  return 
thereof  with  their  regular  return.  Such  special  assessment 
shall   be   a   debt   due   personally   from   the   railroad    com- 
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pany,  and,  unless  the  same  is  paid  by  the  railroad  com- 
pany as  a  special  assessment,  it  may  be  collected  in  the 
nariie  of  the  county  in  any  court  having  jurisdiction. 

Section  20  also  makes  a  separate  class  of  highways, 
and  provides  that: 

Whenever  any  highway  within  the  levee  or  drainage 
district  will  be  beneficially  aflfected  by  the  construction  of 
any  improvement  or  improvements  in  such  district,  it  shall 
be  the  duty  of  the  commissioners  appointed  to  classify 
and  assess  benefits  to  determine  and  return  in  their  report 
the  amount  of  the  benefit  to  such  highway. 

A  further  provision  is  therein  made  for  notice  to 
the  township  in  which  the  highway  is  located  and  for  a 
hearing  and  determination  of  the  amount  to  be  apportioned 
to  the  road  district  on  account  of  such  benefit  It  seems 
to  us  that  there  can  be  no  serious  question  as  to  this  legis- 
lative classification.  Neither  railroad  property  nor  high- 
ways are  used  as  lands  are  ordinarily  used,  and  hence  the 
benefits  to  be  derived  by  such  property  from  the  improve- 
ment are  of  an  entirely  different  character  from  those  con- 
ferred upon  agricultural  lands.  This  was  manifestly  the 
thought  of  the  Legislature,  for  in  the  sections  relating  to 
railroads  and  highways  the  commissioners  are  given  ex- 
press directions  as  to  what  shall  be  done  by  them.  In ' 
section  19  they  are  directed  to  "fix  and  determine  the 
actual  benefits  to  the  property  of  the  railroad  company 
within  the  levee  or  drainage  district  and  make  return 
thereof  with  their  regular  return.'^  If  the  railroad  prop- 
erty was  to  be  classified  and  assessed  as  land  under  the 
provisions  of  section  12,  the  provision  of  section  19  was 
entirely  unnecessary  and  useless.  Why  require  an  inde- 
pendent assessment  and  an  additional  report  if  it  was  all 
covered  by  the  provisions  of  section  12?  No  logical  or 
satisfactory  answer  can  in  our  judgment  be  made  to  the 
question.     Moreover,  special  provision  is  made  for  the  col- 
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lection  of  the  assessment,  and  the  assessment  is  made  the 
personal  debt  of  the  railroad  company.  They  are  provi- 
sions which  do  not  apply  to  assessments  made  under  section 
12,  and  which  in  our  judgment  strengthen  the  conclusion 
that  the  Legislature  intended  to  make  railroad  assessments 
a  class  entirely  distinct  and  separate  from  that  of  the 
ordinary  landowner.  And,  if  this  be  true,  we  think  it  fol- 
lows that  there  was  no  intention  that  railroad  property 
should  be  classified  in  tracts  of  40  acres  or  less  according 
to  "the  legal  or  recognized  sub-divisions  in  a  graduate  scale 
of  benefits,  to  be  numbered  according  to  the  benefit  to  be 
received  by  the  improvement." 

The  contention  that  if  the  railroad  property  is  not 
land  within  the  meaning  of  section  12  and  to  be  assessed 
as  such,  the  law  is  unconstitutional  and  void  because  only 
in  such  event  is  notice  required  to  be  given  to  a  railroad 
company,  is  clearly  without  merit.  Section  19,  as  we  have 
heretofore  shown,  expressly  provides  that  "all  other  pro- 
ceedings in  relation  to  railroads  shall  be  the  same  as  pro- 
vided for  individual  property  owners  within  the  district.*' 
And  such  requirement  clearly  and  unmistakably  provides 
for  the  notice  called  for  by  sections  3  and  12.  An  appeal 
is  given  the  railroad  company  by  section  14  of  the  act. 

As  we  understand  the  appellants'  argument,  their 
third,  fourth  and  fifth  propositions  are,  in  effect,  based  on 
their  contention  that  the  railroad  property  should  have  been 
assessed  and  equalized  as  lands  under  the  provisions  of 
section  12,  and  what  we  have  already  said  on  that  subject 
may  be  applied  to  these  propositions  without  further  dis- 
cussion thereof. 

In  support  of  their  sixth  and  eighth  propositions,  the 

appellants  urged  that  their  property  can  be 

'  M^wsmen't  of     asscssed  Only  for  the  actual  benefits  accruine; 

railway  lands:  *^  ^  " 

benefits:  thereto    from    the    improvement,    because    of 

presumption.  ^  ' 

the    drainage,    and    in    the    proportion    that 
other   property    is    assessed,    and    that   the    assessment    is 
Vol.  141  Ia.— 25 
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grossly  excessive.  These  two  contentions  may  be  disposed 
of  together,  for  they  involve  questions  of  fact  only ;  it  being 
well  settled  that  an  assessment  can  be  made  for  actual 
benefits  only.  Zinser  v.  Board  of  Supervisors,  137  Iowa, 
660. 

On  the  questions  of  fact  there  was  a  diversity  of 
opinion.  If  some  of  the  appellants'  witnesses  were  correct 
in  their  opinions,  the  improvement  might  be  said  to  be 
a  damage  to  the  appellants'  road  rather  than  a  benefit. 
But  such  estimates  are  not  decisive  of  the  question,  and 
we  think  the  evidence  as  a  whole  fairly  sustains  the  trial 
court's  finding  that  the  assessment  was  not  in  substantial 
excess  of  the  benefits  to  be  derived  therefrom  in  the  way  of 
the  betterment  of  the  roadbed  and  track  and  not  out  of 
proportion  to  the  assessments  on  the  lands  within  the  dis- 
trict The  presumption  is  in  favor  of  the  assessment  estab- 
lished by  the  board,  and  the  burden  is  on  the  appellants  to 
overcome  the  same.  Temple  v.  Hamilton  County,  134  Iowa, 
706.  On  the  whole  case  we  conclude  that  the  judgment 
should  be  affirmed. 


J.  H.  Mebktll,   J.  W.   Gabneb  and  Calvin  Manning, 
Appellees,  v.  J.  B.  Sax,  Appellant 

Principal  and  agent:  secret  profit:  accounting.  An  agent  or 
I  confidential  representative  can  not  secretly  profit  by  the  trans- 
action but  is  required  to  account  to  his  principal  for  all  such 
profits,  even  though  received  in  a  transaction  relative  to  the 
subject  matter  in  excess  of  his  authority,  and  this  duty  is  not 
relieved  by  accounting  for  the  full  price  at  which  he  was 
authorized  to  make  the  sale  of  the  property;  so  that  where 
defendant,  an  owner  with  others  of  certain  corporate  stock, 
was  appointed  by  them  to  complete  a  transfer  of  all  the  stock, 
including  his  own  at  a  price  agreed  upon,  each  to  pay  his  propor- 
tionate share  of  the  expense,  demanded  and  received  of  the 
purchaser  as  a  condition  precedent  to  delivery  a  large  sum  in 
addition   to   the   agreed   purchase   price,   he   could   not    secretly 
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retain  the  same  as  a  commission  but  must  account  to  his  asso- 
ciates therefor. 

Same:  gratuitous  agency.    The  fact  that  an  agent  acts  gratuitously 

2  does  not  relieve  him  from  the  obligation  to  account  to  his 
principal  for  all  profits  made  out  of  the  subject  matter  of 
his  agency;  but  where  one  of  several  owners  of  corporate  stock 
is  appointed  by  them  to  close  a  sale  of  the  whole,  less  than 
which  the  purchaser  would  not  buy,  at  the  expense  of  all  in 
proportion  to  their  interests,  the  agency  is  not  gratuitous. 

Same:  compensation  of  agent.     The  express  agreement  by  which 

3  one  of  several  owners  of  corporate  stock  is  to  have  his  ex- 
penses in  closing  a  sale  of  their  combined  holdings,  excludes 
the  idea  that  he  iis  to  be  compensated  for  his  services;  but 
even  if  he  was  entitled  to  compensation  in  addition  to  his 
expenses,  that  fact  would  not  relieve,  him  from  the  obligation 
to  account  to  them  for  any  simi  received  from  the  purchaser 
in  addition  to  the  agreed  purchase  price. 

Same:  fraud.     Although  an  agent  for  the  sale  of  corporate  stock 

4  demanded  from  the  purchaser  a  sum  in  addition  to  the  agreed 
purchase  price,  as  a  condition  precedent  to  its  delivery,  and 
the  purchaser  knowing  his  rights  yielded  to  the  demand,  it  did 
not  constitute  a  legal  fraud. 

Principal  and  agent:  ACCOUNTiNa     Where  one  of  several  owners 

5  of  corporate  stock  was  authorized  to  complete  a  sale  of  all 
their  interests  and  they  tmited  in  paying  his  expenses  incident 
thereto,  a  sum  demanded  and  received  by  him  from  the  buyer  in 
excess  of  the  agreed  purchase  price  of  the  stock  was  in  effect 
the  price  of  its  delivery,  and  should  be  accounted  for  to  the 
several  owners. 


Appeal  from  Wapello  District  Court. — ^Hon.  C.  W.  Veb- 
MiixiONy   Judge. 

Tuesday,  November  24,  1908. 

Rehearing  Denied  Saturday,  February  20,  1909. 

The  opitiion  states  the  case. — Affirmed. 

Smith  &  Lewis  and  Jaques  dk  Jaques,  for  appellant. 
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Tisdale  &  Heindel  and  Work  &  Work,  for  appellees. 

Weaver,  J. — The  plaintiffs'  case,  as  stated  in  their  pe- 
tition, is  to  the  following  effect:  On  December  19,  1905, 
the  Ottumwa  Traction  &  Light  Company  was  a  corporation 
o%vning  certain  public  service  franchises  in  said  city.  Cer- 
tain persons  residing  in  said  city,  and  spoken  of  in  the 
record  as  the  "Ottumwa  crowd,"  or  "Ottumwa  parties," 
including  plaintiffs  and  defendant,  owned  in  varying  pro- 
portions a  majority  of  the  shares  of  preferred  and  com- 
mon stock  which  had  been  issued  by  said  corporation  and 
were  then  outstanding.  The  remainder  of  the  stock  is- 
sued was  owned  by  parties  residing  in  St  Louis,  Omaha 
and  places  other  than  Ottumwa.  These  parties  residing 
in  Ottumwa  were  in  the  habit  of  consulting  together  and 
acting  in  harmony  with  reference  to  the  protection  and 
promotion  of  their  several  interests  in  said  corporation, 
of  which  the  plaintiff  Merrill  was  president,  and  the  de- 
fendant Sax  secretary.  All  these  parties  desired  to  dis- 
pose of  their  stock  if  a  buyer  at  a  suitable  price  could  be 
found.  Late  in  October,  1905,  a  representative  of  H. 
^r.  Byllesby  &  Co.,  of  Chicago;  appeared  at  Ottumwa  and 
made  some  inquiry  or  investigation  into  the  affairs  of  the 
corporation  with  a  view  to  the  purchase  of  the  stock. 
While  there,  he  made  some*  suggestion  in  a  tentative  way 
as  to  the  price  which  his  principal  would  be  willing  to 
pay  for  said  stock  provided  the  entire  issue  could  be  ob- 
tained, and  the  Ottumwa  parties,  or  those  holding  the  bulk 
of  the  stock,  including  plaintiffs  and  defendant,  met  in 
consultation  upon  the  subject.  At  that  interview  it  seemed 
lx3st  that  negotiations  on  behalf  of  said  parties  be  conducted 
by  some  representative  or  representatives  acting  in  the 
interest  of  all,  rather  than  by  each  acting  separately,  and  it 
was  agreed  to  place  the  matter  in  the  hands  of  the  defend- 
ant, who  was  to  be  assisted  by  Maj.  Mahon,  one  of  their 
number,  if  assistance  was  required.     Thereupon  the  de- 
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fendant  and  Mahon  began  negotiation,  upon  the  one  hand, 
to  obtain  a  definite  proposition  from  the  proposed  pur- 
chaser, and,  upon  the  other,  to  secure  the  consent  or  co- 
operation of  the  other  stockholders  residing  outside  of 
Ottumwa.  On  November  7,  1905,  Sax  entered  injto  a 
written  contract  with  Byllesby  &  Co.,  by  which  said  cor- 
poration agreed  to  pay  to  Sax  the  sum  of  $384,000  for  the 
entire  issue  of  preferred  and  common  stock  in  the  traction 
and  light  company;  the  price  being  reckoned  at  the  rate 
of  ninety  cents  on  the  dollar  for  the  preferred  stock  and 
sixty  cents  on  the  dollar  for  the  common  stock.  By  the 
closing  paragraph  in  said  contract  Mr.  Sax  states  that 
he  will  use  his  best  endeavors  to  make  the  delivery  accord- 
ing to  the  contract,  and  that  the  same  should  include  his 
own  holdings  for  over  $95,000  par  value  of  the  preferred 
stock  and  over  $125,000  par  value  of  the  common  stock. 
These  last  sums  mentioned  constitute  substantially  the  sum 
of  preferred  stock  and  common  stock  then  held  by  said 
Sax,  Mahon,  and  the  plaintiffs  herein.  Sax  and  Mahon 
visited  and  interviewed  the  stockholders  residing  in  St. 
Louis  and  Omaha,  and  while  these  stockholders  declined  . 
to  consummate  any  deal  with  them  or  through  them,  they 
opened  up  negotiations  with  Byllesby  &  Co.  direct  and  per- 
fected a  sale  of  their  shares.  To  enable  Sax  to  carry  out 
his  agreement,  the  plaintiflFs  and  Mahon  entered  into  a 
writing,  whereby  they  agreed  to  deliver  to  him  their  re- 
spective holdings  of  the  stock  at  the  prices  above  named. 
Said  writing  embodied  also  the  following  stipulation: 
"We  agree  to  deliver  these  shares  of  stock  to  you  or  any 
one  you  may  designate  upon  the  terms  of  the  above-men- 
tioned amount,  less  cost  for  expense  incurred  in  negotiat- 
ing said  sale,  which  is  not  to  exceed  two  percent  of  the 
sale  price."  On  December  7,  1005,  the  negotiations  had 
been  so  far  perfected  that  defendant,  having  secured  the 
assignment  of  the  stock  of  the  Ottumwa  parties  and  hav- 
ing the  certificates,  in  his  possession  or  under  his  control 
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ready  for  delivery  to  the  purchaser,  went  to  Byllesby  & 
Co.  and  insisted,  as  a  condition  of  the  delivery  of  the 
stock  so  held  by  him,  that  he  be  paid  a  sum  equivalent  to 
three  percent  of  the  entire  purchase  price  of  all  of  the 
stock.  This  demand  was  for  a  time  resisted,  and,  after  an 
unsuccessful  attempt  to  satisfy  defendant  by  the  offer  of 
$3,840,  a  compromise  was  reached,  by  which  he  was 
paid  the  sum  of  $7,680,  and  the  stock  was  delivered  and 
the  deal  closed.  On  returning  to  Ottumwa,  defendant 
reported  the  sale  to  the  parties  in  interest,  and,  after  de- 
ducting the  expenses  which  he  and  Maj.  Mahon  had  in- 
curred in  carrying  the  deal  to  a  successful  conclusion,  ac- 
counted to  the  several  parties  in  interest  for  their  respec- 
tive proportions  of  the  stock  sold  at  the  contract  price 
above  named.  In  making  said  report  he  concealed  or  with- 
held the  fact  of  the  receipt  of  said  sum  of  $7,680,  and  has 
never  accounted  therefor,  though  it  appears  that  he  at 
some  time  made  it  known  to  Mahon,  to  whom  he  paid 
$2,500.  It  is  the  claim  of  plaintiffs  that  the  defendant  in 
negotiating  and  completing  the  sale  was  not  acting  for 
himself  only,  but  as  agent  of  the  other  Ottumwa  stock- 
holders, that  his  receipt  of  said  sum  of  $7,680  and  the 
concealment  of  said  transaction  from  them  was  a  breach 
of  his  duty  as  their  representative,  and  they  demand  that 
he  make  an  accounting  for  the  money  so  obtained.  The 
defendant  denies  that  in  conducting  said  negotiations  or  in 
making  the  said  sale  he  was  acting  in  any  manner  as  agent 
of  the  plaintiffs.  He  pleads  also  many  facts  which  are 
largely  in  the  nature  of  matters  of  evidence  the  substance 
of  which  is  that  he  undertook  the  contract  with  Byllesby 
&  Co.  on  his  own  responsibility  and  that  he  is  under 
no  obligation  to  account  to  plaintiffs  for  the  additional 
sum  obtained  by  him  from  said  purchasers.  On  hearing 
the  evidence  the  trial  court  found  for  the  plaintiffs 
and  entered  a  decree  requiring  the  defendant  to  account 
for    the    money    so    received    to    each    of    said    plaintiffs 
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in  the  proportion  which  their  holding  of  stock  bore  to  the 
entire  amount  held  by  said  Ottumwa  parties.  The  defend- 
ant appeals. 

The  record  of  the  testimony  is  entirely  too  voluminous 
to  permit  its  rehearsal  in  this  opinion,  even  in  condensed 
form.  We  have  read  it  with  the  care  which  its  importance 
demands,  and  find  that  it  fully  sustains  the 
conclusion  of  the  trial  court  upon  all  dis- 
SS^Sta^***  puted  questions  of  fact.  In  addition  to  the 
positive  and  direct  testimony  on  part  of  the 
plaintiffs,  it  is  ilnpossible  to  reconcile  the  admitted  con- 
duct of  appellant  upon  any  other  theory  than  that  he  un- 
dertook to  and  did  act  in  a  representative  capacity  for  the 
plaintiffs  and  his  other  fellow  stockholders  at  Ottumwa.  , 
Such  being  the  conclusion,  we  have  to  inquire  whether, 
conceding  the  existence  of  that  relation,  he  is  liable  to 
account  to  those  whom  he  represented  for  the  money  exacted 
by  him  from  Byllesby  &  Co.  in  excess  of  the  contract  price 
of  the  stock.  Counsel  for  appellant  direct  our  attention  to 
a  line  of  authorities  in  support  of  the  proposition  that  a 
person  may  act  as  agent  for  both  seller  and  buyer  where 
both  parties  are  aware  of  his  conduct  in  that  respect  and 
consent  thereto,  and  that  the  agent  of  the  seller  may  right- 
fully treat  or  deal  with  the  buyer  with  respect  to  the  sub- 
ject-matter of  the  agency  so  long  as  such  conduct  or  dealing 
does  not  conflict  with  the  agent's  duty  to  his  principal. 
The  soundness  of  the  doctrine  thus  stated  need  not  be  ques- 
tioned, but  its  application  to  the  case  at  bar  can  not  be  con- 
ceded. All  of  the  parties,  appellees  and  appellant,  were 
acting  jointly  in  an  endeavor  to  get  the  best  possible  price 
for  their  stock,  and  the  execution  of  that  purpose  was  con- 
fided to  appellant.  It  was  clearly  his  duty  to  give  to  his 
associates  the  benefit  of  his  best  service  in  the  discharge 
of  the  trust  confided  to  him,  and  to  account  for  the  entire 
amount  paid  to  him  by  the  purchaser.  To  say  that  the 
money  in  question  was  not  paid  to  him  in  consideration  of 
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the  sale  of  this  stock,  but  was  in  the  nature  of  a  commis- 
sion or  payment  for  services  otherwise  rendered  to  Bylles- 
by  &  Co.,  is  to  ignore  practically  all  of  the  material  facts 
in  the  case. 

In  the  first  place,  appellant  performed  no  service  as 
agent  for  Byllesby  &  Co.  He  did  not  represent  that  con- 
cern in  any  respect.  He  did  undertake  to  sell  to  them 
an  amount  of  stock  substantially  equivalent  to  the  entire 
holdings  of  the  Ottumwa  parties  for  whom  he  was  acting, 
and  to  use  his  best  endeavors  to  procure  the  sale  to  them 
of  all  the  remainder  of  the  stock  at  a  given  price.  In 
other  words,  as  between  him  and  Byllesby  &  Co.,  it  was 
an  ordinary  contract  of  purchase  and  sale  into  which  not 
the  slightest  element  or  appearance  of  agency  entered.  On 
December  7,  1905,  the  deal  had  developed  to  a  point  where 
appellant  felt  himself  in  position  to  demand  terms  from 
Byllesby  &  Co.  He  had  in  his  possession  the  stock  which 
had  been  held  by  himself,  Mahon,  and  the  plaintiffs,  and 
without  which  the  scheme  of  the  purchaser  to  take  in  the 
entire  issue  and  reorganize  the  corporation  could  not  be 
effected.  Availing  himself  of  this  advantage,  he  impressed 
upon  Byllesby  &  Co.  the  belief  that  the  sale  would  not  be 
carried  out  unless  they  paid  him  a  large  sum  in  addition 
to  the  contract  price,  and,  yielding  to  his  demand,  the 
money  in  controversy  was  paid  over  to  him.  To  call  this 
exaction  a  conmiission  is  to  dress  the  transaction  in  a  garb 
it  is  not  entitled  to  wear.  The  money  so  received  by  him 
was  received  for  doing  the  very  thing  which  he  had  agreed 
to  do  and  which  in  good  faith  to  those  who  intrusted  him 
with  their  stock  he  was  bound  to  d(J,  and  it  would  be  a 
most  dangerous  as  well  as  inequitable  rule  to  permit  him 
to  retain  the  sum  so  realized  and  avoid  accounting  there- 
for. If  A.  places  his  horse  in  the  hands  of  B.,  with  au- 
thority to  negotiate  a  sale  to  C.  on  the  best  obtainable 
terms,  and  B.,  having  obtained  an  offer  which  he  is  di- 
rected to  accept,  goes  to  C,  and,  while  having  the  horse 
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ready  for  delivery,  refuses  to  make  it  until  C.  makes  him 
a  large  additional  payment,  which  he  does  not  report  or 
account  for,  we  think  his  defense  to  an  action  for  an  ac- 
counting will  receive  little  favor  in  a  court  of  justice,  even 
though  he  calls  the  sirni  thus  received  a  "commission." 
Let  us  then  bring  the  illustration  a  little  closer  home,  and 
suppose  that  four  different  persons  each  own  a  horse  which 
he  desires  to  sell,  and  C.  is  willing  to  buy  providing  he 
can  purchase  all  of  them.  To  facilitate  the  deal,  the  four 
persons  agree  that  one  of  their  nimiber,  A.,  shall  conduct 
the  negotiations;  each  to  pay  his  proportionate  share  of  the 
expense  which  may  be  thus  incurred.  Armed  with  this 
authority,  A.  agrees  with  C.  to  sell  him  the  four  horses  for 
$100  each,  and  this,  being  reported  to  the  several  owners, 
is  agreed  to,  and  the  horses  placed  in  A.'s  hands  for  the 
consummation  of  tho  deal.  Thereupon  he  goes  to  C.  and 
refuses  to  make  delivery  of  the  property  until  he  has  re- 
ceived an  additional  percentage  upon  the  agreed  price, 
which  he  chooses  to  call  a  "commission."  If  this  demand 
be  submitted  to,  and  he  places  the  money  so  obtained  in 
his  own  pocket,  concealing  the  transaction  from  those  asso- 
ciated in  interest  with  him,  does  A.  occupy  any  more  fa- 
vorable position  than  he  did  in  the  first  illustration  above 
used?  We  think  not.  If  there  be  any  difference,  his  re- 
lation to  his  associates  in  the  latter  deal  is  of  a  closer  and 
more  confidential  nature  than  was  his  relation  to  his  prin- 
cipal in  the  former.  They  were  engaged  in  a  common  en- 
terprise, working  together  to  a  common  end,  the  disposi- 
tion of  the  property  of  each  and  all  at  the  best  obtainable 
price,  and  each  was  entitled  to  open-handed  frankness  and 
fairness  of  dealing  at  the  hands  of  the  others,  and  especial- 
ly at  the  hands  of  the  man  selected  to  represent  them  in  the 
actual  negotiations  and  consummation  of  the  sale.  Getty 
V,  Devlin,  54  N.  Y.  403.  To  permit  an  agent  or  confi- 
dential representative  to  secretly  profit  by  his  manipulation 
of  the  subject-matter  of  his  agency  is  to  offer  a  premium 
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to  fraud  and  breach  of  faith.  The  law  therefore  holds  him 
bound  to  account  to  his  principal  for  all  such  profits,  even 
though  they  were  received  by  transactions  in  excess  of  the 
authority  given  him,  and  this  law  is  none  the  less  impera- 
tive because  he  accounts  for  the  full  price  for  which  he 
was  authorized  to  sell.  Story's  Agency  (8th  Ei)  sections 
207-214;  1  Clark  &  Skyles,  Agency,  sections  406,  417;  Sals- 
bury  V.  Ware,  183  lU.  505  (56  N.  E.  149) ;  Holmes  v. 
CathcaH,  88  Minn.  213  (92  N.  W.  956,  60  L.  E.  A.  734, 
97  Am.   St.   Eep.   513). 

Appellant  makes  the  further  point  that  at  most  he 

was  acting  as  a  gratuitous  agent,  and  is  therefore  not  to 

he  held  to  the  same  strict  liability  for  an  accounting;  but 

he  was  not  in  any  sense  of  the  term  actinir 

a.  Same:  "  ^ 

gntattoat  gratuitously.  These  persons,  as  we  have 
seen,  were  engaged  in  a  common  enterprise 
to  dispose  of  their  holdings  of  stock.  As  the  purchaser 
wished  all  or  none,  the  appellant  and  appellees  each  had 
a  direct  interest  in  bringing  about  the  sale  of  the  stock 
of  his  associates,  and  their  agreement  to  share  with  appel- 
lant the  expense  incurred  was  also  a  valuable  consideration, 
if  any  was  needed,  sufficient  to  support  his  express  or  im- 
plied agreement  to  represent  their  interests.  Moreover, 
the  agent  who  acts  gratuitously  is  not  in  any  manner  re- 
lieved from  the  ordinary  obligation  upon  agents  to  act  in 
good  faith  with  their  principals  and  to  account  to  them  for 
all  profits  made  out  of  the  subject-matter  of  their  agency. 
Salsbury  v.  Ware,  183  HI.  505  (56  N.  E.  149). 

Finally,  it  is  said  in  appellant's  behalf  that  the  claim 
01  appellees  is  inequitable  because  they  do  not  offer  to 
pay  him  for  ^Tiis  skill  and  knowledge  devoted  to  carrying 
through  the  enterprise  and  after  reaping  the 
^'  compensatioii  full  benefits  of  a  satisfactory  sale  come  into 
court  and  coldly  demand  a  portion  of  that 
which  he  receives  from  another  as  his  personal  earnings," 
Counsel  overlook  the  very  obvious  and  very  pertinent  truth 


Digitized  by  LjOOQiC 


Feb.  1909]  Mebrill  v.  Sax.  395 

that  it  was  appellant's  skill  and  knowledge  and  personal 
service  which  the  law  bound  him  to  render  to  those  for 
whom  he  undertook  to  act.  The  express  stipulation  by 
which  he  was  to  be  reimbursed  for  expenses  incurred  ex- 
cludes the  idea  of  an  implied  agreement  to  pay  him  any 
more,  and,  even  if  he  were  entitled  to  payment  of  a  rea- 
sonable compensation  by  appellees  in  addition  to  his  ex- 
penses, that  fac!t  would  be  no  justification  for  his  act  in 
secretly  obtaining  a  personal  profit  out  of  the  matter  which 
he  was  conducting,  or  professing  to  conduct,  for  their  mu- 
tual advantage  and  interest. 

Nor  can  his  action  in  this  respect  be  regarded  as  a 
fraud  or  wrong  upon  Byllesby  &  Co.  for  which  he  is  ac- 
countable alone  to  that  corporation.  Byllesby  &  Co.  knew 
that  under  their  contract  with  appellant  they 
^  '  ™"  were  entitled  to  the  stock  held  or  controlled 
by  him  on  the  terms  there  specified,  and  if  the  purchase 
was  a  matter  of  such  importance  to  them  that  they  pre- 
ferred to  hasten  it  by  yielding  to  his  demand,  however  un- 
just, and  waive  their  right  to  insist  upon  performance  of 
the  agreement  according  to  its  terms,  there  was  no  fraud 
perpetrated  upon  them  in  the  legal  acceptation  of  that 
word,  however  such  conduct  may  be  rated  when  tested  by 
the  highest  standard  of  business  morals. 

The  alternative  proposition  advanced  by  the  appel- 
lant that,  if  liable  at  all,  his  inability  is  limited  to  the  so- 
called  "commission"  received  on  the  sale  of  the  shares 
held  by  the  plaintiffs  is  untenable.  In  the 
AHD  acekt:        first  place,  the  service  performed  by  him  in 

accounting. 

interviewing  and  soliciting  the  stockholders 
in  St.  Louis  and  Omaha,  and  for  which  it  is  argued  he 
could  properly  receive  payment,  was  done  in  his  represen- 
tative capacity  as  agent  and  associate  of  the  Ottumwa 
stockholders,  who  united  in  paying  his  expenses  so  in- 
curred, and  for  any  compensation  or  profit  obtained  by  him 
therein  he  is  bound  to  account     In  the  next  place,  it  is 
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perfectly  clear  that  appellant  had  no  lawful  claim  or  de- 
mand against  Byllesby"&  Co.  (except  upon  the  contract  of 
sale)  ;  but  being  in  possession  of  the  stock  owned  by  him- 
self and  associates  which  it  was  his  duty  to  deliver  to  said 
purchasers,  he  made  such  delivery  the  lever  or  instrument 
by  which  the  additional  money  was  extracted  from  them. 
Byllesby  &  Co.  had  already  secured  the  remainder  of  the 
stock,  and  they  paid  this  demand  by  appellant  to  secure 
the  delivery  of  the  shares  controlled  by  him.  The  money 
so  received,  by  whatever  name  it  may  be  called,  was  in  sub- 
stance and  effect  the  price  of  the  delivery  of  the  Ottumwa 
stock,  and  it  is  equitable  and  just  that  defendant  account 
to  the  several  owners  on  that  basis. 

Other  objections  urged  to  the  decree  are  either  not 
borne  out  by  the  record,  or  they  necessarily  fall  with  those 
we  have  already  considered  and   overruled. 

The  decree  of  the  district  court  is  right,  and  it  is 
affirmed. 


W.  F.   GiGBAY,  Appellee,  v.  W.  D.  Mumpek,  Appellant 

Conditional  sale:  forfeiture:  waiver:  equitable  jurisdiction.  Al- 
though a  contract  for  the  sale  of  personal  property  reserving  title 
in  the  seller  until  the  purchase  price  was  fully  paid,  authorized 
a  forfeiture  in  case  of  default  in  payment,  such  right  of  for- 
feiture was  not  the  exclusive  remedy,  but  could  be  waived,  and 
a  suit  in  equity  brought  to  enforce  the  claim  as  a  lien  against 
the  property:  as  where  there  was  a  dispute  as  to  the  balance 
due  and  the  seller  waived  his  right  to  forfeit  the  contract,  asked 
to  have  amount  due  ascertained  and  that  he  retain  his  lien  on  the 
property  therefor,  his  cause  was  triable  in  equity  and  a  motion  to 
transfer  to  the  law  docket  was  properly  overruled. 

Appeal  from  Clarke  District  Court, — Hon.'^  H.  K.  Evans, 

Judge. 

Tuesday,  November  24,  1908. 
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Rehearing  Denied  Saturday,  February  20,   1900. 

This  is  a  suit  in  equity  to  recover  the  balance  of  pur- 
chase price  of  an  undivided  one-half  of  certain  personal 
property,  and  to  foreclose  a  conditional  contract  of  sale 
thereof.  The  prayer  of  the  petition  is  that  plaintiff  have 
judgment  and  decree  for  the  balance  due,  and  that  the 
same  be  decreed  a  lien  on  the  property  described  in  the 
contract,  and  that  a  special  execution  issue  thereon.  De- 
fendant moved  to  transfer  the  cause  to  the  law  side  of  the 
docket.  The  motion  was  overruled,  and  the  defendant  de- 
clined to  plead  further.  Decree  was  entered  for  plaintiff 
for  $60  and  making  the  same  a  lien  upon  the  property, 
and  ordering  special  execution.  Defendant  appeals. — Af- 
firmed, 

0.  M,  Slaymaker,  for  appellant 

No  appearance  for  appellee.  . 

Evans,  J\ — The  plaintiff  sold  to  the  defendant  his 
undivided  one-half  interest  in  a  certain  stock  of  plumbing 
tools  and  materials  for  the  consideration  of  $200.  Of  this 
consideration  $25  was  to  be  paid  in  cash  and  $10  per 
month  thereafter.  The  contract  of  sale  reserved  to  the 
seller  the  title  to  the  property  until  the  consideration  should 
be  fully  paid.  The  plaintiff  claimed  that  the  defendnit 
had  made  payments  to  the  amount  of  $85,  and  no  more, 
and  that  there  was  a  balance  due  of  $115.  The  plaintiff 
averred,  however,  that  the  defendant  claimed  to  have  paid 
more  and  that  a  less  sum  was  due  than  claimed  by  plain- 
tiff, and  plaintiff  prayed  for  an  adjudication  of  the  ques- 
tion in  dispute. 

The  argument  of  the  appellant  is  that  the  plaintiff 
was  entitled  to  maintain  an  action  at  law  for  the  allcirerl 
balance  of  the  purchase  price,  and  that,  whenever  he  elected 
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to  bring  such  action,  he  waived  his  title  to  the  property, 
and  that  he  could  enforce  no  lien  thereon.  The  positiixi 
is  not  well  taken.  It  should  be  noted  that  the  contract  im- 
posed a  personal  liability  upon  the  defendant  to  pay  the 
full  purchase  price.  Although  the  contract  therefor  on 
its  face  reserved  the  title  to  the  property  to  the  seller  un- 
til it  was  fully  paid  for,  and  gave  to  the  seller  a  right 
to  declare  a  forfeiture  upon  default  of  payment,  such  rem- 
edy was  not  exclusive.  It  is  also  true  that  a  court-  of 
equity  has  power  under  some  circumstances  to  declare  such 
a  contract  a  mere  security,  and  to  protect  the  purchaser 
from  unconscionable  forfeiture.  In  this  case  a  large  part 
of  the  purchase  price  had  been  confessedly  paid.  A  dis- 
pute existed  as  to  how  much  balance  remained  unpaid. 
The  plaintiff  waived  his  right  to  declare  a  forfeiture,  but 
asked  that  he  retain  his  security  for  the  payment  of  such 
balance  as  should)  be  found  to  be  due.  We  think  his  pe- 
tition stated,  a  cause*  of  action-  that  entitled  him  to  a  hear- 
ing on  the  equity  -side  of  the  court,  and  the  motion  to 
transfer  was  properly  overruled.  Whether  the  refusal  of 
the  court  to  transfer  the  case  to  the  law  side  of  the  docket 
did  preclude  the  defendant  from  denying  the  equity  of 
the  bill  by  his  answer,  or  from  claiming  therein  his  right 
of  trial  to  a  jury  we  need  not  determine.  The  defendant 
did  not  plead.  He  stood  upon  his  motion  to  transfer.  For 
the  purpose  of  that  motion  the  allegations  of  the  petition 
and  the  prayer  for  relief  were  conclusive  upon  the  court 
There  was  no  error  in  the  ruling  and  the  decree  is 
aifirmed. 
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E.  J.  Bbeek^  Appellant,  v.  L.  A.  Mayne  and  J.  J.  Mayne, 

Appellees. 

Options:  manner  or  exercise:   how  determined.     The  manner  of 

1  exercising  an  option  is  to  be  gathered  from  the  language  of 
the  instrument  creating  it,  aided  by  competent  parol  evidence 
of  the  intent  of  the  parties. 

Same:  acceptance.     An  offer  without  an  acceptance  does  not  con- 

2  stitute  a  contract,  and  generally  the  acceptance  must  accord 
with  the  terms  of  the  offer. 

Option  contract  for  sale  of  land:  exercise  of  option.     Under  a 

3  conthict  agreeing,  at  the  purchaser's  option,  to  sell  certain 
lands  at  any  time  before  a  fixed  date  at  an  agreed  price  pay- 
able on  delivery  of  a  deed,  and  with  a  further  provision  that 
if  the  buyer  sold  the  land  within  the  time  the  owner  would 
make  a  deed  to  the  purchaser  and  furnish  an  abstract  showing 
perfect  title,  and  would  also  accept  the  purchaser's  note  and 
mortgage  for  a  deferred  payment,  it  is  held  that  payment  of 
the  purchase  price  was  not  essential  to  completion  of  the  con- 
tract, and  that  the  holder  of  the  option  could  make  his  elec- 
tion to  purchase  in  any  lawful  manner  within  the  time  limit, 
and  within  a  reasonable  time  thereafter  tender  the  purchase 
price. 

Same:    STAftJTE  op   frauds.  An   option   contract    for   the   sale   of 

4  land  signed  by  the  party  to  be  charged  is  not  within  the  statute 
of  frauds,  therefore  the  acceptance  of  the  option  need  not  be 
in   writing. 

Same:    acceptance   of    option  :    evidence.     The    acceptance    of    an 

5  option  to  purchase  land  must  be  unqualified  and  unequivocal 
and  communicated  to  the  party  extending  it,  and  must  become 
by  the  acceptance  a  mutual  binding  contract.  Evidence  held 
insufficient  to  show  acceptance. 

Appeal  from  Cerro  Gordo  District  Court. — Hon.  Cliffohd 
P.  Smith,  Judge. 

Tuesday,  Novembeb  24,  1908. 
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Reheaeing  Denied  Saturday,  Febeuaby  20,   1909. 

Suit  in  equity  for  the  specific  performance  of  an 
option  contract  to  convey  land.  The  trial  court  dismissed 
the  petition  on  the  theory  that  plaintiff  did  not  exercise  his 
election  within  the  time  fixed  by  the  option  to  purchase. 
Plaintiff  appeals. — Affirmed. 

Blythe,  Markley,  Rvle  &  Smith,  for  appellant 

Clarke  &  Chambers  and  Cliggitt,  Rvle  <&  Keeler,  for 
appellees. 

Deemeb,  J. — ^Defendants  were  the  owners  of  an  un- 
divided one-half  of  the  property  in  controversy,  and  in 
October  of  the  year  1906  plaintiff,  through  his  agent 
Knapp,  attempted  to  procure  from  J.  J.  Mayne  an  option 
upon  this  property.  Knapp  was  referred  to  one  Mc- 
Nider  as  being  an  agent  to  sell  the  land,  and  he  so  in- 
formed his  principal.  Plaintiff  then  went  to  McNider, 
and  after  some  negotiations  the  following  option  was  ob- 
tained by  him: 

For  and  in  consideration  of  one  hundred  seventeen 
dollars  in  hand  paid,  and  other  good  and  valuable  con- 
siderations rendered  by  E.  J.  Breen  of  Fort  Dodge,  Iowa, 
the  receipt  of  which  is  hereby  acknowledged,  I,  L.  A. 
Mayne,  of  Cerro  Grordo  County,  State  of  Iowa,  agree  to  sell 
to  said  E.  J.  Breen,  at  his  option,  at  any  time  on  or  before 
October  17,  1906,  the  following  described  premises  situated 
in  the  county  of  Cerro  Gordo  and  State  of  Iowa  (here  fol- 
lows a  description  of  the  property),  containing  117  *VjrM> 
acres  at  the  agreed  price  of  one  hundred  aud  fifty  dollars 
per  acre  and  upon  the  terms  as  follows:  Seventeen  thou- 
sand five  hundred  and  fifty  dollars  on  delivery  of  deed. 
All  of  the  deferred  payments  to  draw  interest  at  the  rate 
— —  percent  from  the  date  of  deed,  payable  annuallv. 
And  said  L.  A.  ^fayne  expressly  agrees  that  in  case  that 
E.  J.  Breen  sells  said  herein  above  described  land  at  any 
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time  within  the  term  of  his  contract,  that  he  will  at  the 
request  of  said  E.  J.  Breen,  execute  and  deliver  to  the 
purchaser,  that  may  be  named  by  said  E.  J.  Breen,  a 
good  and  sutficient  warranty  deed,  with  full  covenants, 
conveying  and  assuring  the  fee  simple  of  said  premises, 
together  with  an  abstract  showing  perfect  title  in  giver 
of  deed,  and  agrees  to  accept  the  purchaser's  notes  for  the 
deferred  payments,  said  notes  being  in  amount,  and  time 
of  payment  as  above  set  forth,  and  secured  by  mort- 
gage on  above  described  premises.  In  witness  of  which 
said  parties  have  hereto  caused  these  presents  in  duplicate 
to  be  executed  on  this  17th  day  of  April  A.  D.,  1906. 
J.  J.  Mayne.     L.  A.  Mayne.     Witness,  C.  11.  McNider. 

The  payment  under  this  contract  was  made  directly 
to  McNider.  Plaintiff  then  lived  at  Ft  Dodge,  and  was 
obtaining  options  upon  this  and  other  land  for  himself 
and  others,  thinking  that  they  might  prove  profitable  to  a 
cement  plant  which  they  were  then  constructing  in  Mason 
City,  Iowa.  Soon  after  securing  the  option,  plaintiff  and 
his  associates  set  men  to  work  drilling  upon  the  land, 
and  it  is  contended  that  the  results  were  satisfactory,  that 
defendants  were  notified  of  that  fact,  and  informed  that 
he,  Breen,  would  take  the  land  under  the  option.  There 
is  no  conflict  in  the  testimony  regarding  some  of  the  mat- 
ters; but  upon  the  determinative  issues,  or  rather  upon 
the  inferences  to  be  drawn  from  the  testimony,  there  are 
serious  disputes  both  of  fact  and  law.  The  option  was  ob- 
tained in  April  of  the  year  1906,  and  it  expired  on  October 
lYth  of  the  same  year.  On  September  20th,  plaintiff 
wrote  one  of  the  defendants  asking  for  an  abstract  to  the 
land,  saying  that  he  would  like  a  little  time  before  the 
option  expired  to  examine  it  and  to  get  matters  fixed  up. 
Mayne  did  not  answer  in  person,  but  on  October  3d,  Mc- 
Nider wrote,  sending  an  abstract  and  saying,  *^e  are  ready 
to  furnish  deed."  October  4th  Breen  wrote  McNider  ac- 
knowledging the  receipt  of  the  abstract,  and  saying  he 
would  have  his  attorneys  examine  it  in  the  near  future. 

Vol.  141  Ia.— 26  ^ 
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On  October  15th  Breen  returned  the  abstracts  to  MeXider 
by  mail,  calling  his  attention  to  the  defects  pointed  out  by 
his  attorney,  and  saying,  "I  take  it  that  these  matters  can 
be  fixed  up."  Breen  went  to  Mason  City  on  the  16th, 
going  to  the  abstractor's  office  to  see  if  the  defects  pointed 
out  in  the  abstract  had  been  corrected,  and  learned  they 
had  not  been.  He  then  went  to  the  bank  where  McNider 
had  his  office,  and  found  that  he  (McNider)  had  gone 
away  (to  St  Louis  as  reported),  and  that  he  would  not  be 
back  for  a  few  days.  He  also  learned  that  his  letter  to 
McXider  inclosing  the  abstracts  had  not  been  opened.  He 
then,  it  is  claimed,  drove  to  the  Mayne  home  and  found 
no  one  there.  He  endeavored  to  find  one  of  the  Maynes 
in  Mason  City,  but  was  unable  to  do  so.  Returning  to 
his  home  without  seeing  either  McXider  or  the  defendants, 
he  again  came  to  Mason  City  on  the  19th  or  20th  day  of 
October  and  called  upon  McNider.  He  (McXider)  re- 
turned the  abstracts  to  Breen,  and  Breen  then  went  in 
search  of  the  Maynes.  He  finally  found  them,  and  Mr. 
Mayne,  so  it  is  claimed,  pursuant  to  his  previous  request, 
promised  to  go  to  Mason  City  to  try  to  get  the  title  ad- 
justed and  the  matter  of  the  sale  fixed  up.  Whatever  the 
truth  about  this,  Mayne  did  not  come  to  Mason  City  to  see 
plaintiff,  but  according  to  his,  plaintiff's,  testimony,  he, 
Mayne,  avoided  him.  It  appears  without  dispute  that 
after  midnight  on  October  I7th  the  Maynes  gave  another 
option  upon  the  land  to  some  other  parties  representing  a 
rival  cement  plant,  in  which  the  optionees  agreed  to  hold 
the  Maynes  harmless  for  refusing  to  carry  out  the  one 
theretofore  given  the  plaintiff.  It  seems  that  after  the 
option  was  given  plaintiff,  the  Maynes  indicated  a  desire  to 
reserve  a  part  of  the  lands  covered  by  their  option,  and 
that  they  continued  thus  to  talk  down  to  about  October 
20th.  McTsTider  returned  to  Mason  City  on  October  19th, 
and  on  October  20th  he  wrote  plaintiff  acknowledging  the 
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receipt  of  the  abstracts  and  saying  that  he  would  have  the 
corrections  made  as  indicated  in  Breen's  letter. 

In  a  general  way  the  matters  so  far  recited  are  un- 
disputed, save  defendants  say  that  McNider  was  not  at 
any  time  their  agent  in  the  matter,  and  that  what  he  did 
in  the  way  of  addressing  letters  was  simply  an  accommoda- 
tion. The  chief  dispute  arises  over  a  claim  on  plaintiffs 
part  that  he  orally  exercised  his  option  within  the  time 
fixed,  and  that  the  option  contract  then  and  thereupon 
became  a  contract  of  sale.  This  is  denied  by  defendants, 
and  they  further  say  that  as  a  matter  of  law  there  could 
be  no  binding  acceptance  except  by  a  payment  or  tender  of 
the  purchase  price  within  the  period  fixed  by  the  option. 
The  first  is,  of  course,  a  question  of  fact,  and  the  latter 
of  law,  or  of  mixed  law  and  fact  We  shall  first  take  up 
the  legal  proposition,  for  if  defendants'  contention  in  this 
respect  be  sustained  the  decree  is  correct,  for  the  reason 
that  it  is  not  contended  that  plaintiff  paid  or  offered  to 
pay  the  purchase  price  before  October  17th,  the  time  when, 
by  the  broadest  construction,  the  option  expired. 

The  only  fixed  rule  regarding  the  manner  of  the  ex- 
ercise of  an  option  imder  a  contract  granting  it,  is  to  dis- 
cover from  the  language  of  the  instrument,  construed  in 
1.  Optiohs-  *^®  ^^8^*  ^^  competent  parol  testimony,  the 

S^*8c:**how  intent  of  the  parties  with,  reference  there- 
*****^^***-  to.  It  may  be  that  under  the  terms  of  a 
given  option  the  only  proper  and  binding  method  of  elec- 
tion or  acceptance  is  by  the  payment  or  a  tender  af  the 
purchase  price.  On  the  other  hand,  there  are  many  cases 
where  the  option  may  be  exercised  in  parol  or  by  any 
other  method  indicating  an  election  to  take  the  land — the 
payment  of  the  purchase  price  and  the  making  of  the  deed 
being  subsequent  matters  in  performance  of  a  binding  con- 
tract. In  the  one  case,  there  is  an  election  to  sell,  upon 
payment  of  the  purchase  price,  which  is  a  condition  pre- 
cedent to  the  foundation  of  the  contract;  and  in  the  other 
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there  is  an  election  to  take  the  land  upon  the  terms  pro- 
posed, payment  of  the  purchase  price  being  a  condition 
subsequent,  or  rather  the  performance  of  an  executory  con- 
tract theretofore  entered  into. 

It  is  important  in  such  cases  to  distinguish  that  which 
pertains  to  the  performance  of  a  contract  from  that  which 
pertains  to  its  making.  To  make  any  sort  of  a  contract, 
^  s^j^g.  there  must  be  a  meeting  of  minds  upon  a 

acceptence.  given  subjcct  An  offcr  without  acceptance 
is  not  a  contract,  and  as  a  rule  the  acceptance  to  be  bind- 
ing must  be  in  accord  with  the  terms  of  the  offer,  and  not 
in  some  other  manner.  In  other  words,  the  party  making 
the  offer  may  prescribe  the  mode  of  acceptance,  and  to  con- 
stitute a  binding  contract  this  method  must  be  followed. 
The  distinctions  here  noted  are  pointed  out  with  great 
clearness  in  Watson  v.  Coast,  35  W.  Va.  463  (14  S.  E. 
249).  See,  also,  Pomeroy  on  Contracts,  section  387;  Min- 
neapolis Co.  V,  Cox,  76  Iowa,  306;  Bundy  v.  Dare,  62 
Iowa,  295;  Lockman  v.  Anderson,  116  Iowa,  236:  Myers 
V.  Stone,  128  Iowa,  10;  Page  on  Contracts,  sections  48 
and  49. 

Now,  going  to  the  option  in  this  case,  it  appears  that 
defendants   agreed   to   sell   to   plaintiff   at  his   option   any 
time  on  or  before  Ocfober  17,  1906,  onehundred  and  seven- 
teen acres  of  land  at  an  agreed  price,  and 

TRACT  FOR         upou    thc    followiug   terms,    ^'$17,550.00    on 

SALE   OF   land:  /.i  ll»lTXi»T 

exercise  of        delivery    of    the    deed."       Defendants    also 

option. 

agreed  that  if  Breen  sold  the  land  at  any 
time  within  the  option  they  would  make  deed  to  the  pur- 
chaser and  would  make  abstract,  showing  perfect  title. 
They  also  agreed  to  accept  the  purchaser's  notes  for  the 
deferred  payments,  and  to  take  a  mortgage  securing  the 
same.  It  will  be  noted  that  the  payment  of  the  purchase 
price  was  to  be  made  on  delivery  of  the  deed;  that  Breen 
had  authority  to  soil  the  land  at  any  time  covered  by  the 
option,   and  that  defendants  agreed  to  make  deed  to  the 
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purchaser  and  to  make  abstract  showing  perfect  title.  The 
agreement  was  to  sell  the  land  for  $17,550  to  plaintiff  at 
his  option  exercised  at  any  time  before  October  17th, 
payment  to  be  made  on  delivery  of  the  deed  with  abstract 
showing  perfect  title,  and  the  deed  was  to  run  to  Breen  or 
to  any  person  to  whom  he  might  sell.  We  are  constrained 
to  hold  that  payment  of  the  purchase  price  was  not  essen- 
tial to  the  completion  of  the  contract.  Plaintiff  might 
make  his  election  in  any  lawful  method  before  the  expira- 
tion of  the  time  limit,  and  would  be  compelled  in  that 
event  to  make  tender  of  the  purchase  price  within  a  rea- 
sonable time  and  demand  a  deed  either  to  himself,  or  to 
the  party  to  whom  he  had  sold.  It  was  recognized  that 
plaintiff  had  something  to  sell  or  transfer  before  making 
payment  for  the  land ;  and  the  delivery  of  the  deed  and  the 
payment  of  the  purchase  price  were  simply  dependent  cove- 
nants which  did  not  go  to  the  formation  of  the  contract  but 
to  its  performance.  These  views  find  support  in  Oradle 
V.  Warner,  140  111.  123  (29  N.  E.  1118) ;  Gibson  v.  Heat- 
ing Co.,  128  Ind.  240  (27  N.  E.  612,  12  L.  R  A.  502); 
Bogle  V.  Jarvis,  58  Kan.  76  (48  Pac  558) ;  Howe  v.  ^Yat- 
son,  179  Mass.  30  (60  N.  E.  415);  Mason  v.  Decker,  72 
X.  Y.  595  (28  Am.  Rep.  190) ;  Ellsworth  v.  R.  R.,  31 
Minn.  543  (18  N.  W.  822)  ;  Myers  v.  Stone,  128  Iowa, 
10;  Clark  v.  Gordon,  35  W.  Va.  735  (14  S.  E.  255); 
Peterson  v.  Chase,  115  Wis.  239  (91  N.  W.  687) ;  Boston 
Co.  V.  Rose,  194  Mass.  142  (80  N.  E.  498) ;  Primm  v. 
Wise  &  Stem,  126  Iowa,  528;  Webb  v.  Hancher,  127 
Iowa,  269. 

V/ith  the  law  question  settled,  we  go  now  to  the  con- 
trolling question  of  fact.  Was  there  an  acceptance  of  the 
option  by  the  plaintiff,  gr  such  an  election  on  his  part  as 

bound  him  to  perform  the  contract  ?    In  this 
**  ^""fraudS!"**    connection  we  may  say  that   the  statute  of 

frauds  cuts  no  figure.     Plaintiff  is  not  the 
party  sought  to  be  charged,  and  to  answer  the  requirements 
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of  that  statute  it  is  only  necessary  that  the  contract  be 
signed  by  the  party  to  be  charged,  etc  Of  course,  to  make 
a  valid  and  enforceable  contract  of  an  option  there  must  be 
an  unqualified  acceptance  thereof  and  a  full  performance  of 
all  conditions  precedent;  but  the  contract  when  completed 
need  not  be  in  writing  unless  required  by  statute.  Per- 
kins 17.  Hadsell,  50  HL  216;  Yerkes  v.  Richards,  163  Pa. 
646  (26  Atl.  221,  34  Am.  St  Rep.  721). 

This  brings  us  to  the  disputed  fact  question  in  the 
case:  Was  there  an  unqualified  election  by  plaintiff  com- 
municated to  defendant  to  accept  the  option,  and  such  a 
5.  Same!  meeting  of  the  minds   as  to  make   a  valid 

Jf^Jn?         and   enforceable    obligation    against    the    de- 
evidence.  fendants  ?     A  reading  of  the  correspondence 

which  passed  between  the  parties,  and  to  which  we  have 
already  referred,  clearly  shows  that  there  is  nothing  in 
these  letters  which  constitutes  an  unqualified  election  to 
accept  the  option  and  become  bound  to  pay  the  purchase 
price  within  the  time  limited.  But  appellant  contends  that 
there  is  testimony  of  an  oral  acceptance  communicated  to 
the  defendant  within  the  time  limited  by  the  option.  This 
acceptance  could  only  be  made  by  plaintiff  in  person,  or 
by  someone  having  authority  from  him  to  do  so.  There  is 
testimony  from  three  or  four  people,  who  did  not  repre- 
sent plaintiff  in  the  matter  of  the  land  deal,  to  the  effect 
that  they  told  defendants  they  thought  Breen  would  take 
the  land.  But  the  only  real  testimony  as  to  an  acceptance 
by  plaintiff  is  the  following:  Mr.  Mayne  was  anxious  to 
know  whether  plaintiff  intended  to  exercise  his  option,  and 
he  requested  one  Hubbard  to  ask  him,  Breen,  what  he  in- 
tended to  do.  In  response  Breen  said:  "I  have  been  a 
good  fellow  so  far,  and  I  guess  I  will  have  to  take  the 
land."  This  was  said  in  defendant's  presence,  but  not 
to  him,  and  plaintiff's  conduct  thereafter  shows  that  he  did 
not  intend  this  to  be  an  election  on  his  part  to  take  the 
land,  but  rather  an  expression  of  his  opinion  as  to  what 
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he  would  do  in  the  future.  It  was  not  regarded  by  defend- 
ants as  an  election  to  take  the  land.  The  correspondence 
between  the  parties  after  that  date  indicates  that  they 
still  regard  the  matter  as  an  unaccepted  offer.  It  will  not 
do  to  establish  a  rule  in  these  cases  which  will  allow  an 
optionee  to  "play  fast  and  loose"  as  interest  may  dictate. 
The  acceptance  of  the  option,  or  the  election  when  made, 
must  be  unqualified  and  unequivocal,  must  be  communi- 
cated to  the  party  giving  the  option  in  no  uncertain  man- 
ner, and  be  such  that  after  it  is  exercised  it  becomes  bind- 
ing upon  the  party  exercising  it.  That  is  to  say,  it  must 
assume  the  form  of  a  contract  proper  as  distinguished  from 
a  mere  option  or  offer.  We  do  not  think  the  testimony 
in  this  case  shows  such  an  election  to  take  the  land  or  to 
accept  defendant's  offer  as  made  a  binding  contract.  More- 
over, we  may  say  that  we  do  not  think  defendants  did  any- 
thing to  prevent  plaintiff  from  indicating  his  election  or 
acceptance  of  the  offer  of  sale.  Plaintiff  attempts  to  make 
such  a  showing,  but  this  is  negatived  by  defendants'  tes- 
timony. The  letter  written  by  McNider  after  his  return 
from  St.  Louis  is  not  binding  on  defendants,  and,  even  if 
it  were,  it  would  amount  to  nothing  more  than  a  waiver 
of  the  time  for  the  payment  of  the  purchase  price. 

We  have  gone  over  the  record  with  care,  and  find  no 
reason  for  disturbing  the  decree.     It  is  therefore  affirmed. 

Shbbwin,  J.,  taking  no  part. 


R  A.  Elzy,  Appellee,  v.  The  Adams  Expbess  Compai^y, 

Appellant. 

Carriers:  delay  in  shipment:  special  damages.    Where  an  express 

I    company  had  notice  at  the  time  of  shipping  a  shaft  for  a  steam 

shovel  outfit  that  the  outfit  had  broken  down,  and  that  it  and 

the  crew  of  men  operating  the  same  would  remain   idle  until 

the  shaft  was  received,   the  company,   if  negligent,  was  liable 
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in  damages  for  the  actual  rental  paid  by  plaintiff  for  the  use  of 
hired  machinery,  the  fair  rental  value  for  the  use  of  his  own 
machinery,  and  the  wages  actually  and  necessarily  paid  the  work- 


Same:  NOTICE.    Where  the  shipper  informed  the  agent  that  he  was 

2  shipping  an  iron  shaft  of  considerable  weight  by  express  rather 
than  by  freight  to  save  time,  that  a  steam  shovel  outfit  had 
broken  down  and  that  it  and  the  crew  would  be  idle  until 
the  shaft  was  received,  the  notice  was  sufficient  to  apprise 
defendant  that  special  damages  would  result  to  plaintiff  if  ship- 
ment was  delayed. 

Credibility  of  witnesses:   statement  of  court:   effect.     A  state- 

3  ment  of  the  trial  court  that  he  believed  two  witnesses  testifying 
adversely  to  each  other  concerning  a  state  of  facts  were  both 
honest  in  their  statements  and  equally  credible  in  character, 
did  not  amount  to  a  finding  that  the  evidence  was  in  equipoise 
on  the  disputed  question,  so  as  to  invalidate  a  conclusion  in 
favor  of  one  contention  which  had  support  in  the  other  cir- 
cumstances of  the  case. 

Damages:  rental  value.     The  owner  of  machinery  may   recover 

4  damages  for  its  rental  value  when  deprived  of  its  use  through 
the  fault  of  another,  upon  proof  of  the  value  of  its  use,  al- 
though it  is  not  shown  that  the  same  had  a  rental  value. — 
McClain,  J.,  dissenting. 

Appeal  from  Marshall  District  Court. — ^Hon.  C.  B.  B&ad- 
SHAW,  Judge. 

Saturday,  February  20,  1909. 

This  is  an  action  for  damages  against  the  defendant 
as  a  common  carrier  for  negligent  delay  in  the  delivery  of 
a  consignment.  The  damages  claimed  consisted  of  a  num- 
ber of  items.  There  was  a  trial  to  the  court  without  a 
jury.  Judgment  for  the  plaintiff  for  a  part  of  his  claim 
only.  Both  parties  appeal.  The  defendant  first  perfected 
its  appeal,  and  is  designated  as  appellant. — Affirmed  on 
defendant's  appeal.     Reversed  on  plaintiff's  appeal 


Anthony  C.  Daly,  for  appellant 
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Binford  &  Father,  for  appellee. 

Evans,  C.  J. — ^In  January,  1906,  the  plaintiff  was  a 
general  contractor,  and  had  been  such  for  many  years  prior 
thereto.  At  the  time  stated  he  was  engaged  in  the  perform- 
ance of  a  contract  for  grading  and  constructing  a  railroad 
right  of  way  for  the  Big  Four  Railway  Company  near 
Indianapolis,  Ind.  The  machinery  in  use  by  him  for  such 
purpose  consisted  of  a  steam  shovel,  two  locomotives,  forty- 
two  dump  cars,  and  a  spreader  car,  with  crews  numbering 
eight  men.  The  steam  shovel  was  the  property  of  the 
Iowa  Central  Railway  Company,  and  was  leased  to  the 
plaintiff  at  a  specified  rental  per  day.  The  locomotives 
were  the  property  of  another  railway  company,  and,  in  like 
manner,  were  leased  to  the  plaintiff.  The  other  property 
enumerated  belonged  to  the  plaintiff.  On  January  7,  1906, 
the  swing  shaft  of  the  steam  shovel  was  broken,  rendering 
the  operation  of  the  steam  shovel  impossible  until  another 
could  be  obtained.  The  stoppage  of  the  steam  shovel  ren- 
dered it  impossible  to  utilize  the  rest  of  the  outfit  or  crew. 
The  foreman  at  Indianapolis  wired  the  facts  to  the  home 
office  at  Marshalltown.  Thereupon  another  shaft  was  ob- 
tained from  the  Iowa  Central  Railway  Company  at  Mar- 
shalltown, and  was  delivered  to  the  defendant  for  immedi- 
ate shipment  to  the  plaintiff  as  consignee  at  Indianapolis, 
Ind.  The  business  at  Marshalltown  was  transacted  for 
plaintiff  by  one  Baumgardner,  his  l)ookkeeper.  Baum- 
gardner  personally  saw  the  local  agent  of  the  defendant 
company,  and  explained  to  him  the  reasons  for  the  ship- 
ment and  the  importance  of  a  quick  delivery.  He  stated 
to  him,  in  substance,  that  plaintiff's  outfit  would  be  idle 
until  the  shaft  could  be  obtained,  and  stated,  also,  what 
the  outfit  consisted  of.  The  shaft  weighed  from  three 
hundred  to  five  hundred  pounds,  and  was  delivered  to  the 
defendant  at  such  time  on  the  8th  of  January  that  in  the 
ordinary  course  of  transportation  it  would  reach  Indian- 
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apolis  the  next  day.  The  bill  of  lading  which  usually  at- 
tends the  shipment  actually  did  reach  Indianapolis  on  the 
next  day.  But  through  some  negligence  of  the  defendant 
the  shaft  itself  was  sent  to  some  other  destination,  and 
did  not  reach  the  Indianapolis  office  until  January  20th. 
The  plaintiff  could  not  obtain  the  shaft  in  the  market  at 
any  other  place,  nor  could  one  have  been  manufactured  in 
a  less  period  of  time  than  three  weeks.  The  plaintiff  was 
therefore  helpless  to  proceed  with  his  work  until  this  iden- 
tical shaft  should  reach  him.  The  items  of  damage  claimed 
by  him  were  the  rentals  actually  paid  by  him  for  the  use 
of  the  steam  shovel  and  the  locomotives  during  the  period 
of  negligent  delay,  and  the  wages  actually  and  necessarily 
paid  by  him  to  the  men  in  charge  and  the  fair  rental  value 
of  his  own  property,  namely,  the  dump  cars  and  the 
spreader  car  during  such  period  of  delay.  The  court  al- 
lowed him  the  rentals  and  wages  actually  paid  by  him, 
but  refused  to  allow  him  the  rental  value  of  his  own  prop- 
erty. From  the  judgment  of  allowance  the  defendant  ap- 
peals. From  the  refusal  to  allow  the  plaintiff  appeals. 
We  will  consider  first  the  questions  arising  upon  the  de- 
fendant's  appeal. 

I.  It  is  contended  by  the  defendant  that  the  dam- 
ages allowed  by  the  lower  court  were  remote  and  conse- 
quential and  were  not  within  the  contemplation  of  the  par- 
1.  Carriers:  ^^^^  wheu  the  contract  of  shipment  was  en- 

shipmem:  spe-  tcrcd  into.  The  lower  court  found  that  at 
°***^  the  time  of  the  shipment  the  defendant  had 
notice  of  the  very  situation  as  it  existed,  and  that  it 
therefore  knew  the  consequences  which  would  result  from 
negligent  delay  in  delivery.  This  finding  of  the  lower 
court  has  sufficient  support  in  the  testimony.  The  plain- 
tiff has  sued  in  tort  and  not  on  the  contract.  The  present 
weight  of  authority  is  that  where  defendant  has  notice  at 
the  time  of  shipment  of  the  existing  facts  out  of  which 
special  damages  would  naturally  arise  to  plaintiff  by  n^li- 
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gent  delay  in  delivery,  the  defendant  may  be  held  liable 
for  such  special  damages.  The  general  rule  in  torts  is 
that  all  damages  naturally  and  proximately  resulting  from 
the  injury  are  recoverable.  This  rule  is  construed  to  in- 
clude special  damages,  such  as  are  involved  in  this  case, 
where  the  carrier  has  notice  of  the  fact  that  delay  in  the 
delivery  of  goods  will  result  in  special  damage  to  the 
shipper.  Cowan  v.  Western  Union  Telegraph  Co.,  122 
Iowa,  379 ;  Weston  v.  Boston  &  Maine  Ry.  Co,,  190  Mass. 
298  (76  N.  E.  1060,  4  L.  R  A.  (N.  S.)  569,  112  Am. 
St  Eep.  330);  Missouri  &  Pacific  Ry.  Co.  v.  Peru  Van 
Zant  Co.,  73  Kan.  295  (85  Pac.  408,  87  Eac.  80) ;  Central 
Trust  Co.  V.  Savannah  £  W.  Ry.  Co.  (C.  C.)  69  Fed.  683. 
IL  It  is  contended  by  the  defendant  that  the  notice 
to  the  local  agent  at  Marshalltown  was  not  sufficiently  defi- 
nite to  bring  the  case  within  the  rule  of  special  damages, 
s.  Samx:  The  testimony  of  Baumgardner  on  that  ques- 

*^*^***  tion   is    as    follows:      "Bartmess    [the   local 

agent]  asked  me  about  the  weight,  and  said:  ^Why  don't 
you  ship  it  by  freight,  and  save  some  expense?'  I  told 
him  the  steam  shovel  was  broken  down,  and  we  were  in 
a  hurry  to  get  it  over  there  to  get  the  shovel  in  operation. 
I  told  him  the  whole  crew  was  idle  until  we  could  get  the 
shaft  over  there;  that  the  whole  outfit  was  idle  until  we 
could  get  the  shaft  over  there.  I  told  him  the  outfit  con- 
sisted of  a  steam  shovel  with  two  engines,  forty-two  dump 
cars,  and  a  spreader  car,  and  the  men,  of  course,  that  were 
necessary  to  operate  them,  known  as  a  steam  shovel  gang  or 
outfit.  I  do  not  remember  that  I  said  anything  at  that 
time  about  the  number  of  men  that  were  employed  on  it." 
Assuming  this  testimony  to  be  true,  as  the  court  found  it 
to  be,  we  think  it  was  sufficient  to  bring  the  plaintiff 
within  the  rule  as  to  special  damages.  It  clearly  conveyed 
knowledge  to  the  defendant  that  special  damages  of  the 
nature  now  claimed  would  result  to  plaintiff  if  shipment 
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were  delayed.     This  is  a  fair  compliance  with  the  spirit 
of  the  rule  requiring  notice  in  such  cases. 

III.  Bartmess,  the  local  agent  of  the  defendant  com- 
pany, denied  the  statements  of  the  witness  Baumgardncr 
as  to  the  alleged  notice.     The  trial  court  in  the  discussion 

of  this  evidence  stated  that  hfe  believed  both 
^'  ^^^iliilV!  °'   witnesses    to   be   honest   in   their   statements 

nr  ITNESSES  • 

cmirtTcffcct  ^^^  equally  credible  in  their  character,  but 
he  found  the  facts  nevertheless  in  accordance 
with  the  aflSrmative  testimony  of  the  witness  Baumgardner. 
Counsel  for  defendant  argues  earnestly  that  the  statement 
of  the  court  concerning  the  two  witnesses  amounted  to  a 
finding  that  the  evidence  was  in  equipoise  on  this  question, 
and  that,  therefore,  there  was  no  preponderance  in  favor 
of  the  plaintiff.  The  argument  in  support  of  this  conten- 
tion is  ingenious,  but  not  sound.  The  court  did  not  find 
that  the  testimony  of  the  two  witnesses  was  equally  credible 
or  of  equal  weight.  It  found  the  facts  against  the  testi- 
mony of  Bartmess  without  imputing  to  him  any  intentional 
false  swearing.  The  circumstances  of  the  case  corroborate 
the  testimony  of  Baumgardner.  The  very  fact  that  a  non- 
perishable  article  weighing  from  three  hundred  to  five 
hundred  pounds  should  be  sent  by  express,  instead  of  by 
freight,  was  itself  a  circumstance  which  might  naturally 
attract  attention  to  itself,  and  tends  to  corroborate  plaintiff 
in  his  statement  that  Bartmess  inquired  why  it  was  shipped 
by  express  instead  of  by  freight.  The  defendant's  point  in 
this  respect  is  not  well  taken. 

IV.  The  plaintiff  introduced  evidence  of  the  rental 
value  of  the  use  of  his  own  property,  namely,  the  dump 
cars  and  the  spreader  car  during  the  period  of  delay.     This 

consisted  of  the  testimony  of  two  witnesses, 
^  tei^'vai^c.  '^*""    ^^^^  ^^  whom  testified  that  in  his  opinion  the 

smaller  cars  were  each  worth  fifty  cents  a 
day,  and  the  larger  ones  $1  a  day,  and  the  spreader  car 
$1.25  a  day,  making  a  total  of  $275.     This  testimony  was 


Digitized  by  LjOOQiC 


Feb.  1909]     Elzy  v.  Adams  Express  Co.  413 

not  based  on  any  market  rental  rate,  because  there  was  none, 
and  the  defendant  urged  objections  to  its  competency  and 
sufficiency,  both  at  the  time  it  was  offered  and  at  the  time 
of  the  submission  of  the  case.  The  court  admitted  the  evi- 
dence as  competent,  but  refused  to  allow  these  items  in  its 
final  judgment,  and  as  a  reason  for  such  refusal  stated 
that  he  "thought  it  was  too  much  in  the  nature  of  profits." 
The  testimony  on  the  subject  was  not  strong,  but  it  was 
uncontradicted.  The  plaintiff  urges  on  his  appeal  that  the 
items  testified  to  constituted  a  proper  measure  of  dam- 
ages, and  that  they  were  not  in  the  nature  of  profits,  as 
the  term  is  used  in  such  cases,  and  that  he  is  entitled  to  a 
reversal  on  that  ground  and  to  an  order  for  an  allowance 
of  the  items.  If  the  court  had  refused  the  items  because 
of  the  insufficiency  of  the  testimony,  we  should  deem  the 
question  quite  beyond  o\\\  reach.  The  writer  is  of  the 
opinion  that  the  finding  of  the  court  should  be  so  construed, 
and  that  the  reason  given  by  the  court  was  intended  to 
characterize  the  weight  and  sufficiency  of  the  evidence, 
rather  than  the  nature  or  competency  of  it.  If  this  posi- 
tion were  accepted,  it  would  require  an  affirmance  of  the 
judgment  on  both  appeals.  If,  however,  the  reason  given 
by  the  court  is  to  be  deemed  as  referring  to  the  nature  of 
the  evidence  as  improper  measure  of  damages,  it  can  not 
be  sustained.  As  a  measure  of  damages,  it  is  of  the  same 
nature  as  the  rentals  which  the  court  actually  allowed.  The 
majority  of  the  members  of  the  court  are  of  the  opinion 
that  the  finding  of  the  court  should  be  construed  as  equiva- 
lent to  an  allowance  of  the  items  so  far  as  the  weight  of 
evidence  is  concerned,  but  a  rejection  of  the  same,  because 
not  proper  measure  of  damages.  On  this  view  there  must 
be  a  reversal  on  plaintiff's  appeal  and  an  affirmance  on  de- 
fendant's appeal.  In  pursuance  of  the  construction  thus 
put  upon  the  findings  of  the  lower  court,  plaintiff  will  be 
permitted  to  take  judgment  in  this  court  for  the  items  in 
question. 
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Affirmed  on  defendant's  appeal.  Reversed  on  plain- 
tiffs appeal 

McClain^  J.  (dissenting). — On  plaintiffs  appeal  the 
holding  of  the  majority  is  that  there  should  be  a  recovery 
of  rental  value  of  plaintiffs  machinery  while  it  lay  idle 
on  account  of  defendant's  fault,  although  it  does  not  appear 
that  such  machinery  had  a  rental  value  or  was  kept  for 
rent  or  could  have  been  rented.  As  it  seems  to  me,  this  is 
plainly  wrong.  Profits  lost  may  be  allowed  where  reason- 
ably definite  and  certain;  but  here  there  was  not  a  su^es- 
tion  in  the  evidence  of  even  a  possibility  that  plaintiff 
would  have  received  any  rental  for  his  machinery  if  de- 
fendant's contract  to  carry  promptly  had  been  performed; 
nor  is  there  any  suggestion  that  any  equivalent  of  rental 
value  of  his  own  machinery  was  lost  through  defendant's 
fault.  The  rule  that  in  such  .a  case  as  this  the  recovery 
should  be  limited  to  compensation,  which  should  not  in- 
clude damages  which  are  merely  speculative  and  wholly 
uncertain,  is  so  well  settled  that  I  do  not  care  to  cite  au- 
thorities or  do  more  than  express  my  dissent 

I  think  that  on  plaintiffs  appeal  there  should  be  an 
affirmance. 


Emma  R.  Griffith  v.  Mebohants  Life  Association  of 
Burlington,   Iowa,   Appellant. 

Benefit  insurance:  payment  of  assessments:  lapse  of  foucy.  An 
I  assessment  association  authorized  a  bank  to  receive  assessments 
from  its  members,  acknowledge  receipt  and  remit  the  same,  but 
directed  it  not  to  receive  assessments  past  due  unless  specially 
authorized.  The  decedent  was  a  depositor  at  the  bank  and  paid 
his  assessments  there  and  at  one  time  told  the  cashier  to  pay  his 
assessments,  if  at  any  time  he  neglected  it,  and  to  charge  the  same 
to  his  account.  Held,  that  the  alleged  agreement  with  the  cashier 
did  not  amount  to  payment  of  an  assessment  of  which  the  cashier 
had  no  notice,  but  by  reason  of  its  nonpayment  the  policy  had 
lapsed. 
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Same:  pleading:  amendment  after  trial.     Where  no  issue  as  to 
2    the   validity   of   an   assessment   was    raised   until   after    submis- 
sion of  the  cause,  that  question  could  not  be  brought   into  the 
case  by  amendment   without   first   setting   the   submission   aside 
and  giving  the  association  an  opportunity  to  be  heard 

Appeal  from  Taylor  District  Court. — ^Hon.  H.  K.  Evans, 

Judge. 

Saturday,  Febbuaby  20,  1909. 

Action  in  equity  to  recover  on  an  insurance  policy. 
There  was  a  judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. — Reversed. 

Haddock  &  Son  and  Seerley  &  Clark,  for  appellant. 

W.  M.  Jackson,  for  appellee. 

Shebwin,  J. — The  appellant  is  an  assessment  associa- 
tion, and  in  1903  it  issued  a  policy  of  $2,000  on  the  life 
of  Sheridan  D.  Griffith.  All  dues  and  assessments  were 
regularly  paid  until  April  30,  1907,  at  which  time  there 
became  due  on  said  policy  an  assessment  or  call  that  was 
made  in  March.  Whether  this  assessment  was  paid  is  the 
only  question  for  determination.  The  defendant  had 
made  the  Citizens'  Bank  of  Bedford,  Iowa,  its  depositary, 
and  had  directed  its  certificate  holders  in  that  vicinity  to 
pay  their  calls  at  said  bank.  The  authority  under  which 
the  bank  acted  for  the  defendant,  and  its  only  authority 
to  transact  its  business,  was  contained  in  a  writing  which 
appears  in  the  record.  The  authority  therein  conferred 
upon  the  bank,  so  far  as  collections  were  concerned,  was 
contained  in  the  following  excerpts  from  the  writing: 
"We  furnish  you  with  the  necessary  remittance  blanks. 
Our  members  will  present  deposit  slips.  Stamp  the  call 
'paid'  and  mail  the  addressed  postal  card  to  us.     .     .     . 
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Unless  specially  authorized,  do  not  receive  any  money  after 
the  close  of  the  month  in  which  this  call  is  payable. 
.  .  .  Blank  deposit  tickets  will  be  prepared  by  our 
solicitors  for  signature,  for  such  cash  as  may  be  left  with 
you  on  our  account,  and  the  business  will  be  conducted  in 
such  a  manner  as  to  give  you  the  least  possible  annoyance." 
The  assessments  under  this  policy  were  made  quarterly, 
and  were  paid  at  the  bank.  Mr.  Griffith  paid  the  January, 
1907,  assessment,  and  at  the  time  of  making  such  payment 
he  said  to  the  cashier  of  the  bank:  "Now,  my  time  was 
pretty  near  up  for  this  last  assessment.  .  .  .  Now,  if 
I  should  ever  forget  to  come  in  and  pay  my  assessment, 
you  pay  it  for  me  and  charge  the  same  to  my  account" 
To  this  statement  and  request  Mr.  Long,  the  cashier,  an- » 
swered:  "All  right"  Mr.  Griffith  was  a  depositor  in  the 
bank  in  question,  and  the  record  shows  that  at  the  time  of 
the  January  talk  with  the  cashier,  and  at  all  times  there- 
after until  his  death  on  the  14th  of  May,  1907,  he  had  a 
balance  due  him  of  more  than  enough  to  pay  the  April 
assessment  The  call  for  this  assessment  was  made  in 
March  and  directed  to  Mr.  Griffith.  He  did  not  pay  it, 
nor  was  it  paid  by  the  bank,  and  there  is  no  evidence 
tending  to  show  that  either  the  bank  or  Mr.  Long,  its 
cashier,  had  any  knowledge  of  tie  call  that  had  been  sent 
to  Mr.   Griffith. 

The  appellee  contends  that  Mr.   Griffith  directed  the 

bank  to  pay  his  assessments  out  of  the  funds  in  its  hands 

and  charge  the  same  to  his  account,  and  that,  if  they  failed 

to  do  so,  it  was  the  negligence  of  the  defend- 

1.  Benefit  '  ®    ® 

^^su^NCE^  ant's  own  agent  and  would  not  defeat  her 
fal^T/"^*  right  to  recover.  We  are  of  the  opinion  that 
policy.  ^YiQ  contention  can  not  be  sustained  on   any 

sound  principle  of  law  or  equity.  The  authority  given  the 
cashier  by  Mr.  Griffith  was  limited.  He  had  no  authority 
to  pay  an  assessment  from  Mr.  Griffith's  funds  unless  it 
was  necessary  to  do  so  to  protect  Mr.  Griffith  against  his 
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own  neglect.  In  other  words,  Mr.  Griffith  authorized  the 
cashier  to  pay  only  when  it  became  apparent  to  him  that 
Griffith  had  himself  forgotten  the  assessment  and  that  the 
policy  would  lapse  unless  it  was  paid  by  him.  The  bank 
was  not  the  general  agent  of  the  defendant  as  to  any  mat- 
ter. On  the  contrary,  its  power  was  limited.  It  could 
accept  payment  of  calls,  stamp  the  calls  paid,  and  mail 
the  addressed  postal  card  and  remit  at  the  end  of  the  month. 
It  was  no  part  of  the  bank's  employment  to  push  collec- 
tions for  the  defendant.  Nor  was  it  employed  to  protect 
members  of  the  defendant  association  against  their  own 
carelessness  or  neglect.  The  assessment  or  call  in  question 
was  sent  directly  to  Mr.  Griffith  by  the  defendant.  It 
did  not  pass  through  the  bank,  nor  did  the  bank  or  its 
cashier  have  express  notice  that  such  a  call  had  been  made, 
or  that  Mr.  Griffith  had  neglected  to  pay  it.  The  only 
knowledge  that  the  bank  had  was  that  Mr.  Griffith  was  a 
member  of  the  defendant  association  when  he  paid  the 
assessment  in  January,  and  that  a  call  had  been  made  on 
other  members  thereof  at  the  time  in  question* 

It  is  said,  however,  that  the  bank  should  have  had  in 
mind  Mr.  Griffith's  membership,  and  should  have  known  that 
a  call  had  probably  been  made  upon  him  for  the  last  assess- 
ment. If  the  appellee's  contention  as  to  this  be  conceded, 
it  still  remains  true  that,  as  Mr.  Griffith  had  the  right  to 
pay  the  call  directly  to  the  home  office,  the  bank  acting 
as  the  agent  of  the  defendant  was  not  bound  to  know  that 
he  had  not  so  paid  it  or  that  it  was  unpaid  when  the  time 
within  which  payment  could  have  been  made  had  expired. 
That  the  alleged  agreement  did  not  constitute  a  payment  is 
dear.  It  does  not  bring  the  case  within  the  rule  announced 
in  the  British  £  American  Mortgage  Co.  v:  Tibballs,  63 
Iowa,  468,  and  Oriffin  v.  Erskine,  131  Iowa,  444,  relied 
upon  by  the  appellee. 

After  the  close  of  the  trial,  but  on  the  same  day,  the 
plaintiff,  without  notice  to  or  knowledge  on  the  part  of 

Vol,  141  lA.--a7 
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the  defendant,  filed  an  amendment  to  the  petition  alleging 
a.  Same:  ^^^^^  ^^®  deceased  was  not  in  arrears  at  the 

amendment  time  of  his  death,  and  that  all  sums  and 
assessments  had  been  fully  paid.  This 
amendment  states  that  it  was  made  to  conform  the  plead- 
ings to  the  proof.  No  issue  was  theretofore  made  as  to 
assessments.  In  her  petition  the  plaintiff  specifically  al- 
leged as  follows:  "Your  orator  further  shows  that,  by  the 
rules  and  regulations  of  the  said  defendant,  certain  small 
amounts  of  dues  became  due  and  owing  from  Sheridan  D. 
Griffith  on  account  of  his  membership  which  should  have 
been  paid  on  or  before  April  30,  1907."  And  the  amount 
thereof  was  alleged  to  be  $5.60.  Moreover,  it  was  stipu- 
lated on  the  trial  that  an  "assessment  was  issued  or  call 
made  for  the  month  of  April,  1907,"  and,  further,  "that 
said  assessment  or  call  has  never  been  paid  to  the  company, 
and  at  the  present  time  remains  unpaid."  It  is  manifest 
that  the  amendment  to  the  petition  not  only  did  not  con- 
form to  the  proof,  but  that  it  directly  contradicted  the 
original  petition  and  the  stipulation  that  had  been  made 
during  the  trial.  The  trial  court  held  that  the  assessment 
had  been  paid  and  refused  to  consider  the  question  raised 
by  the  amendment  in  question.  It  is  now  too  late  to  urge 
the  proposition  that  no  legal  assessment  was  shown.  If  the 
appellee  concluded,  after  the  submission  in  the  lower  court, 
that  such  an  issue  should  have  been  made,  steps  should 
have  been  taken  to  set  aside  the  submission,  and  the  appel- 
lant should  have  been  given  an  opportunity  to  meet  the 
changed  front. 

For  the  reasons  pointed  out,  the  judgment  must  be 
reversed. 
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E.  P.  Barbinger,  Appellee,  v.  Henry  E.  Davis  and  wife, 

Appellants. 

Public  lands:  grant  in  aid  of  railroads:  unsurveyed  lands:  ef- 

1  FECT  OF  RESURVEY.  Where  an  entire  government  section  bor- 
dering upon  a  lake  has  been  granted  to  the  State  to  aid  in  the 
construction  of  a  railroad,  and  upon  compliance  by  the  railway 
company  with  the  terms  of  the  grant  a  patent  has  issued  con- 
veying the  section  to  the  State,  the  government  no  longer  has 
any  legal  or  equitable  title  therein;  and  if  by  mistake  some 
small  part  of  the  subdivision  was  left  unsurveyed  its  subse- 
quent survey  by  direction  of  the  Interior  Department  will  not 
effect  a  restoration  of  the  same  to  the  public  domain,  but  any 
apparent  title  thereto  either  in  the  government  or  State  is 
held  in  trust  for  the  benefit  of  the  railway  company  and  its 
grantees.  Where,  however,  the  meander  line,  which  is  not  ordi- 
narily a  boundary,  is  established  so  far  from  the  shore  line 
as  to  indicate  gross  error  or  fraud  and  the  government  has 
done  nothing  to  part  with  its  title  to  the  unsurveyed  land,  it 
may  cause  a  resurvey  of  the  same  and  dispose  of  it  as  govern- 
ment land.  In  the  instant  case  the  unsurveyed  land  is  held  to 
be  part  of  the  original  grant. 

Boundaries:  meandered  lakes:  excess  land:  title:  estoppel.  Where 

2  the  original  government  survey  coincides  with  the  shore  of  a 
lake  and  terminates  at  meander  posts  on  the  lake  shore,  which 
is  marked  as  the  boundary,  the  shore  and  not  the  meander  line 
constitutes  the  boundary;  and  a  conveyance  with  reference 
to  such  survey  by  the  patentee  of  the  government  subdivision, 
to  which  it  had  held  the  title  for  a  long  series  of  years  with- 
out questioning  the  survey,  carries  the  title  to  the  shore  of  the 
lake,  and  the  title  to  the  land  beyond  the  meander  line  can 
not  thereafter  be  questioned,  in  the  absence  of  any  showing 
of  an  intention  to  reserve  the  same,  or  of  knowledge  of  the 
discrepancy  between  the  survey  and  the  actual  acreage,  or  that 
the  grantor  was   misled  as   to   the  true   situation. 

Same:  resurvey  of  patented  land:  jurisdiction.     Where  the  gov- 

3  cmment  has  parted  with  its  title  to  lands  and  a  controversy 
arises  between  persons  asserting  conflicting  claims  under  grants 
or  patents  based  upon  an  official  survey,  such  survey  is  con- 
clusive though  grossly  incorrect,  and  the  land  department  has 
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no  jurisdiction  to  affect  the  rights  of  the  parties  by  a  resurvcy 
and  issuance  of  a  new  patent. 

Conveyances:  reference  to  plats:  effect.    Where  lands  are  conveyed 

4  according  to  the  official  plat  of  a  survey  thereof,  the  plat  and 
all  its  notes,  lines,  descriptions  and  land  marks  become  a  part 
of  the  conveyance  the  same  as  though  such  descriptive  features 
were  written  out  therein,  and  are  controlling  so  far  as  the 
limits  of  the  tract  are  concerned. 

Conveyances:  description:  natural  objects:  course  and  distance. 

5  Where  the  description  in  a  deed  refers  to  natural  objects,  as  a 
lake  shore,  or  even  a  marked  line,  they  will  control  both  course 
and  distance  and  carry  all  the  land  within  their  boundaries 
though  much  greater  in  quantity  than  that  mentioned. 

McClain,  J.,  dissenting. 

Appeal  from  Clay  District  Court, — Hon.  A.  D.  Bailie, 

Judge. 

Satubday,  Febeuaey  20,  1909. 

Action  in  equity  to  quiet  plaintiffs  title  to  land.  The 
defendants  deny  plaintiffs  claim  of  title,  and  by  cross-bill 
ask  that  the  same  be  quieted  in  themselves.  Decree  for 
plaintiff,  and  defendants  appeal. — Reversed  on  rehearing. 

Buck  &  Kirkpatrick  and  Olase,  McConlogue  &  Witmer, 
for  appellants. 

E.  B.  Evans,  for  appellee. 

Weavee,  J. — The  land  in  controversy  is  a  part  of 
section  twenty-seven,  township  ninety-seven,  range  thirty- 
five,  in  Clay  County,  Iowa.  The  original  government  sur- 
vey of  this  section  was  completed  about  the  year  1857, 
and  by  act  of  Congress,  approved  May  12,  1864,  it  was 
included  in  a  grant  of  land  to  aid  in  the  construction  of 
a  railroad  crossing  the  northern  portion  of  this  Stata  The 
company  which   first  undertook   the   construction   of  this 
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road  and  to  secure  the  benefit  of  the  grant  was  kno\vn  as 
the  McGregor  &  Western  Railroad  Company  whose  rights 
were  subsequently  acquired  by  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  The  original  survey  de- 
veloped the  fact  that  the  eastern  portion  of  that  section 
was  covered  or  bordered  by  a  permanent  body  of  water 
known  in  the  record  as  Trumbull  Lake,  and  for  the  pur- 
poses of  measurement  of  the  land  area  a  meander  line  wad 
established  on  that  side.  According  to  the  report  as  dis- 
closed by  the  records  the  section  was  surveyed  and  mapped 
as  indicated  by  the  following  plat  which  for  convenience 
of  reference  we  designate, 


PLAT 

A.. 

N 

8EC.27-T.97-R35 
•  ACCO.  TO 

1 
39.  10 

\ 

7 

2 

41.  54 

1                -1 
/               30 
/                C= 

/            3 

1            °° 
1            p- 

L. 

GOVT.  PLAT 
FILED     DULY. 
JUNE  22.  1858. 

EX  n 

/ 

3 

38  42 

p- 
> 

•  n 

4 

36   64 

These  records  show  that,  following  the  usual  method, 
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the  southwest  corner  of  the  section  was  first  established, 
and  that  from  this  point  the  south  line,  being  the  line  be- 
tween sections  twenty-seven  and  thirty-four,  was  run  east- 
ward forty  chains  for  the  quarter  post,  and  at  fifty-eight 
chains  and  twenty  links  it  intersected  the  lake,  where  a 
post  was  set  for  the  meander  course.  Returning  to  the 
southwest  corner  the  western  line  was  then  established, 
and  from  the  northwestern  corner  of  the  section  the  north 
line,  being  the  line  between  sections  27  and  22,  was  run 
forty  chains  for  the  quarter  post,  and  at  fifty-nine  chains 
and  sixty  links  it  intersected  with  the  lake,  where  another 
meander  post  was  set.  The  meander  line  was  then  run 
from  the  post  at  the  southeast  intersection  with  the  lake  as 
above  indicated  in  a  northerly  direction,  changing  the 
course  somewhat  at  three  intermediate  points,  and  closing 
upon  the  meander  post  at  the  northeast  intersection  with 
the  lake  as  represented  upon  Plat  A.  As  thus  surveyed, 
the  liorth  half  of  the  section,  w'ith  which  alone  we  are  at 
present  concerned,  was  subdivided  into  the  northwest 
quarter  containing  one  hundred  and  sixty  acres;  lot  one 
containing  thirty-nine  and  ten  one-hundredths  acres,  and 
lot  two  containing  forty-one  and  fifty-four  one-hundredths 
acres,  making  an  •  aggregate  in  the  half  section  of  two 
hundred  and  forty  and  sixty-four  ooe-hundredths  acres. 
It  will  be  noted  that  Plat  A  of  the  original  survey  shows 
no  meander  line  as  distinguished  from  the  shore  line  of 
the  lake,  and  lots  one  and  two  are  there  described  and 
platted  as  covering  all  of  the  land  up  to  the  lake  shore. 
The  necessary  inference  from  the  survey  and  plat  is  that 
the  meander  line  thus  established  coincided  with  the  shore 
line,  or  so  nearly  so  that  they  were  mapped  as  one. 

The  railway  having  been  constructed,  the  State  of 
Iowa  which  received  the  grant  for  that  purpose  issued 
its  patent  to  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  for  said  lands  with  otlieri^,  under  date  of  April 
26,   1880,   describing   the   tracts   as   shown  by  the  original 
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survey.  Soon  after  the  issuance  of  patent  to  the  north- 
west quarter,  and  lots  one  and  two  of  section  twenty-seven, 
they  passed  by  proper  conveyance  from  the  railway  com- 
pany to  the  Iowa  and  Dakota  Land  Company,  which  in 
1886  entered  into  a  written  contract  to  convey  said  de- 
scribed lands  to  James  Valley.  At  or  soon  after  the  date 
of  this  contract,  Valley  entered  intx>  possession  of  the 
property,  making  use  of  it  as  a  farm,  and  on  February 
16,  1895,  obtained  a  deed  of  conveyance  therefor  pursuant 
to  the  terms  of  his  said  contract  of  purchase.  On  Decem- 
ber 5,  1895,  Valley  conveyed  to  J.  W.  O'Neil,  who  some 
months  later  conveyed  the  same  to  John  Steen,  by  whom 
on  February  23,  1899,  it  was  conveyed  to  Ellen  Valley, 
wife  of  James  Valley.  Valley  and  wife  appear  to  have 
been  divorced  about  this  time,  and  the  latter  quitclaimed 
her  title  to  the  former  on  February  24,  1900.  A  year 
later  James  Valley  conveyed  to  James  E.  Moore,  who 
on  August  7,  1901,  conveyed  to  Henry  E.  Davis, 
who  is  the  principal  defendant  herein.  In  each  of  these 
conveyances,  the  land  is  described  by  subdivisions  as 
indicated  by  the  original"  survey,  to  wit,  the  northwest 
quarter  and  lots  one  and  two  in  section  twenty-seven. 
In  most  of  them  no  mention  is  made  of  the  number 
of  acres,  but  in  the  deed  from  the  railway  company 
to  the  land  company  the  description  is  stated  as  con- 
taining two  hundred  and  eighty  and  seventy-four  one- 
hundredths.  In  the  deed  from  James  Valley  to  James 
E.  Moore  it  is  stated  to  contain  three  hundred  and  twenty- 
one  acres,  while  in  the  above-mentioned  deed  from  Moore 
to  Davis  the  area  is  said  to  be  two  hundred  and  forty 
acres.  A  year  after  the  date  of  the  last-named  deed  Moore 
executed  a  second  deed  to  Davis,  purporting  to  be  to  the 
land  lying  between  lots  one  and  two  and  Trumbull  Lake, 
and  reciting  that  such  conveyance  may  already  have  been 
effected  by  the  deed  of  August  7,  1901.  It  is  the  claim 
of  the  defendant  that  the  title  thus  derived  vested  in  him 
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and  his  grantors,  under  the  railway  grant,  a  good  and  in- 
defeasible title  to  all  the  lands  in  the  north  half  of  sec- 
tion twenty-seven  not  covered  by  the  lake,  including  such 
land,  if  any,  be  the  same  more  or  less,  as  lies  between  the 
meander  line  and  the  shore  of  the  lake.  He  also  alleges 
that  on  obtaining  the  contract  of  purchase  as  aforesaid  in 
1886,  his  grantor,  James  Valley,  took  possession  of  all  of 
said  land  to  the  lake  shore  under  color  of  title  and  claim 
of  right,  and  that  from  said  date  down  to  the  commence- 
ment of  this  action  the  said  Valley  and  his  successive 
grantors  have  continued  in  open,  notorious  and  adverse 
possession  of  said  premises,  and  that  by  reason  thereof 
the  title  now  held  by  said  defendant  and  derived  as 
aforesaid  is  invulnerable. 

The  plaintiff  asserts  title  to  so  much  of  the  north  half 
of  section  twenty-seven  as  lies  between  the  lake  shore  and 
the  meander  line  established  by  the  original  survey,  and 
traces  his  claim  as  follows:  In  the  year  1900  one  J.  C. 
Chapman  and  Myron  Valley,  a  son  of  James  Valley,  peti- 
tioned the  commissioner  -of  the  General  Land  Office  at 
Washington,  representing  that  by  means  of  mistakes  in 
the  original  survey  in  the  location  of  meander  lines  about 
the  shores  of  different  alleged  Jakes  in  that  vicinity  a  large 
area  of  arable  lands  had  been  left  unsurveyed,  and  asked 
that  an  order  for  its  survey  be  made,  to  the  end  that  such 
lands  might  be  opened  to  settlement  and  improved  like 
other  portions  of  the  public  domain.  Upon  this  applica- 
tion M.  P.  McCoy  was  appointed  engineer  to  make  a  re- 
port and  survey  of  the  tract  or  tracts  thus  designated. 
Pursuant  to  this  authority  the  engineer  proceeded  to  make 
a  survey  of  more  or  less  extensive  tracts  in  eleven  different 
sections  in  townships  uinety-six  and  ninety-seven.  A  re- 
port of  this  survey  was  made  in  the  year  1901,  and 
some  time  thereafter  the  report  was  approved  by  the  de- 
partment at  Washington.     The*  manner  in  which  this  latter 
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survey  affects  the  lands  in  section  twenty-seven  is  shown 
by  the  following  plat: 

PLAT  B. 


src.27 


It  will  be  observed  that  as  traced  by  this  survey  the 
original  meander  line  does  not  close  upon  the  lake  shore 
at  the  south  end,  but  is  located  at  a  point  some  distance 
west  therefrom,  thus  leaving  between  said  line  and  the 
lake  a  body  of  land,  a  portion  of  which,  lying  within  the 
north  half  of  the  section  and  marked  lot  five,  containing 
forty-four  and  fifty-four  one-hundredths  acres,  is  the  sub- 
ject of  the  dispute  now  under  consideration.  McCoy's 
report,  so  far  as  it  affects  this  particular  tract,  is,  in  sub- 
stance, that  running  east  from  the  southwest  corner  of  that 
section  a  distance  of  fifty-eight  chains  and  twenty  links 
for  the  meander  post  as  indicated  by  the  original  survey 
said  line  fell  short  of  intersection  with  the  lake,  and  had 
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to  be  extended  twelve  chains  and  fifty  links  further  to 
reach  the  shore.  As  we  understand  his  notes  the  south- 
west corner  of  the  section  and  the  quarter  post  on  the  south 
side  as  established  by  the  original  survey  were  discovered 
and  recognized,  but  no  artificial  monument  of  the  orig- 
inal meander  comer  appears  to  have  been  found.  The 
engineer  marked  the  point  reached  at  fifty-eight  chains  and 
twenty  links  east  from  the  southwest  corner  for  the  old 
meander  comer,  and  at  a  point  twelve  chains  and  fifty 
links  easterly  therefrom  established  and  marked  a  new 
corner.  After  the  approval  of  the  later  survey  a  patent 
was  issued  to  said  lot  five  to  the  State  of  Iowa  for  the  use 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
to  which  the  State  thereafter  issued  its  patent  In  1902 
the  railway  company  quitclaimed  its  interest  in  the  land  to 
plaintiff.  Upon  the  trial  of  the  issues  joined  upon  these 
conflicting  claims  of  title  the  district  court  found  for  the 
plaintiff,  and  the  defendants  appfeal. 

The  foregoing  statement  makes  it  clear  that  the  appel- 
lee stands  in   the  shoos  of  the  railway  company,   and  can 
not  successfully  assert  any  claim  or  title  to  the  land  which 
would  not  be  available  to  said  company  had 

1.  Public  lands:  ^  ^  .  • 

5f*?anways^-  ^^  ncvcr  quitclaimed  to  him.  The  land  grant 
?a°ndr^ieci  ^^  ^^^7  1^,  1864,  and  subsequent  patent  to 
of  resurvcy.  ^j^^  State  of  lowa  in  trust  for  the  purposes 
of  said  grant  had  the  effect  to  vest  in  the  railway  company 
the  equitable  title  to  section  twenty-seven,  not  merely  the 
marked  subdivisions  thereof,  but  to  the  entire  section,  or 
at  least  to  so  much  thereof  as  had  not  already  been  other- 
wise appropriated;  such  title  vesting  not  later  than  the 
date  when  the  road  was  completed.  The  land  grant  having 
boon  nindo  to  the  State,  and  the  railway  company  having 
oonstnioto  I  the  road  nooording  to  the  terms  of  the  errant, 
tho  United  States  no  longer  had  title,  legal  or  equitable,  to 
any  part  of  said  section,  and  if  by  any  mistake  any  part  of 
it  had  been  left  unsurveyed,  its  subsequent  survey  imder 
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an  order  from  the  Inferior  Department  would  not  have 
the  effect  to  restore  such  land,  or  any  part  of  it,  to  the 
public  domain.  Upon  the  fulfillment  by  the  company  of 
the  provisions  of  the  grant  it  became  entitled  to  receive  a 
patent  therefor  from  the  trustee,  and  said  title,  when  re- 
ceived, related  back  to  the  date  of  the  grant.  Orinnell  v. 
R.  R.  Co.,  103  U.  S.  739  (26  L.  Ed.  456)  ;  Schulenberg 
V.  Harriman,  88  U.  S.  44  (22  L.  Ed.  551);  Wisconsin 
R.  R.  V.  Price,  133  U.  S.  509  (10  Sup.  Ct  341,  33  L. 
Ed.  687);  Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241 
(12  Sup.  Ct.  158,  35  L.  Ed.  999). 

The  fact,  if  it  be  a  fact,  that  the  original  patent  de- 
scribed the  section  by  its  subdivisions  only  can  make  no 
difference,  so  long  as  the  other  conceded  fact  exists  that 
the  grant  included  the  entire  section,  and  that  the  benefit 
of  said  grant  had  been  fully  earned  by  said  railway  com- 
pany. The  title  thus  acquired  could  be  successfully  asserted 
by  said  company,  and  by  its  grantors  against  the  world, 
and  if  any  apparent  title  was  left,  either  in  the  United 
States  or  in  the  State  of  Iowa,. it  was  held  upon  trust,  and 
subject  to  the  right  of  the  company  to  demand  and  receive 
the  patent  perfecting  in  itself  the  record  of  the  title  which 
it  had  fully  earned.  There  can  be  no  doubt  that  the  orig- 
inal patent  was  issued  by  the  State  and  received  by  the  rail- 
road company,  with  the  understanding  that  it  covered  all 
of  the  north  half  of  section  twenty-seven. 

The  plat  of  the  survey  showed  lots  one  and  two  extend- 
ing to  the  water's  edge.  The  minutes  of  the  survey  lo- 
cated both  the  southeast  and  the  northeast  meander  corners 
on  the  margin  of  the  lake.  The  meander  line  is  not  es- 
tablished as  a  boundary,  but  a  line  drawn  from  point  to 
point  along  the  shore,  disregarding  its  minor  sinuosities, 
and  is  used,  not  to  mark  the  limits  of  the  tract  of  land 
adjacent  thereto,  but  simply  as  a  basis  from  which  to  meas- 
ure such  tract  and  determine  the  number  of  acres  for  which 
the  government  will  demand  payment;  and,  when  payment 
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for  such  acreage  is  made,  the  title  of  the  purchaser  extends 
to  the  water's  edge,  even  though  in  places  there  be  small  un- 
measured tracts  lying  outside  of  the  meander  line.  8t. 
Paul  &  Pac.  R.  R.  Co.  v.  Schurmeir,  74  U.  S.  272  (19 
L.  Ed.  74) ;  Hardin  v.  Jordan,  140  U.  S.  380  (11  Sup. 
Ct.  808,  838,  35  L.  Ed.  428) ;  Ex  parte  Davidson  (C.  C.) 
57  Fed.  883;  Schlosser  v.  CruichsharJe,  96  Iowa,  418; 
Ladd  V.  Osborne,  79  Iowa,  95;  Everson  v.  Waseca,  44 
Minn.  247  (46  N.  W.  405) ;  St.  Paul  Railway  Co.  v.  Rail- 
road Co.,  26  Minn.  31  (49  N.  W.  304) ;  Heald  v.  Yvr 
misko,  7  K  D.  422  (75  N.  W.  806).  This  rule  is  sub- 
ject to  the  exception  that  if  by  a  mistake  or  fraud  in  the 
survey  a  meander  line  be  rim  where  no  lake  or  stream  call- 
ing for  such  expedient  exists,  or  if  it  be  established  at  such 
excessive  distance  from  the  actual  shore  as  to  leave  between 
its  course  and  the  shore  an  excess  of  unsurveyed  land  so 
great  as  to  clearly  and  palpably  indicate  fraud  or  mistake 
in  the  survey,  then  the  courts  will,  for  equitable  reasons, 
treat  the  meander  line  as  a  boundary.  Mitchell  v.  Smale, 
140  U.  S.  406  (11  Sup.  Ct  819,  840,  35  L.  Ed.  442); 
Orard  v.  Hemphill,  92  Iowa,  218.  And  where  such  mis- 
take has  occurred,  and  the  United  States  has  not  in  any 
way  parted  with  its  right  to  the  land  so  left  unsurveyed, 
the  proper  department  of  the  government  may  cause  the 
survey  to  be  made,  and  dispose  of  such  tracts  as  portions 
of  the  public  domain.  But  where  the  United  States  has 
parted  with  its  title,  a  new  survey  can  have  no  effect  upon 
the  rights  of  those  holding  under  prior  grants  or  patents. 
St.  Paul  Railway  Co.  v.  Schurmeier,  74  U.  S.  289  (19 
L.  Ed.  74) ;  Kirwan  v.  Murphy,  109  Fed.  355  (48  C.  C. 
A.  399) ;  St.  Paul  Railway  Co.  v.  R.  R.  Co.,  26  Minn. 
31  (49  N.  W.  303) ;  Hardin  v.  Jordan,  140  U.  S.  400 
(11  Sup.  Ct  808,  838,  35  L.  Ed.  428) ;  Mitchell  v.  Smale, 
140  U.  S.  406  (11  Sup.  Ct  819,  840,  35  L.  Ed.  442); 
Moore  v.  Robbins,  96  U.  S.  530  (24  L.  Ed.  848);  Kean 
V.  Roby,  145  Ind.  228  (42  N.  E.  1011). 
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It  follows  that  when  the  railway  company  has  ful- 
filled the  conditions  of  the  grant,  its  right  to  all  of  that 
portion  of  the  public  domain  within  the  limits  of  section 
twenly-seven  became  perfect,  and  the  issuance  of  the  later 
patent  in  1901  vested  it  with  no  other  or  higher  right  than 
it  would  have  possessed  had  such  instrument  issued  in  1880. 
We  are  unable  to  see  how  the  second  survey  gives  to,  or 
takes  from,  either  party  to  this  controversy  any  right  which 
might  not  have  been  insisted  upon  with  equal  effect  had 
such  survey  never  been  made.  Where  a  grant  of  land  to 
a  railway  company,  or  for  other  scheme  of  public  improve- 
ment, is  in  the  nature  of  a  float,  and  covers  lands  not  sur^ 
veyed  into  sections,  and  the  tracts  of  land  upon  which  the 
grant  is  to  operate  can  not  be  known  until  officially  sur- 
veyed, as  was  the  case  in  the  United  States  v.  Maniana 
Lumber  Company,  196  U.  S.  573  (25  Sup.  Ct  367,  49 
L.  Ed.  604),  the  title  remains  in  the  United  States  until 
such  survey  has  been  made. 

But  such  is  not  here  the  case.     The  lands  had  been 
fully  surveyed,    and   the   sections,   townships,   and  ranges 
definitely  located  and  numbered  at  least  seven  years  before 
the  grant  under  which  all  of  the  parties  to 
meandered'      this  Controversy  claim.    The  grant  is  couched 
i«nd^Htie:       in   words  giving   it   immediate   present   effi- 
ciency, and  when  once  enacted,  no  right  or 
title  to  said  section  remained  in  the  government,  except  the 
right  to  insist  upon  the  fulfillment  of  the  specified  condi- 
tions, and  to  declare  a  forfeiture  upon  the  f^lure  thereof. 
The  company  having  performed  the  conditions,  it  was  in 
position  to  sell  and  give  good  title  to  the  entire  section,  or 
to  any  part  or  parcel  thereof.     The  original  survey  and 
plat,  as  we  have  seen,  showed  lots  one  and  two  extending 
to  the  water's  edge,  and  disclosed  no  meander  line  inde- 
pendent of  the  shore  line.     The  company,  as  proprietor  of 
all  the  land,  had  the  entire  right  to  accept  that  survey 
as  satisfactory,  and  sell  and  convey  the  property  with  ref- 
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erence  thereto,  and  the  grantee  in  such  conveyance  could 
successfully  assert  his  title  thereunder  to  all  of  the  land 
indicated  against  all  comers ;  nor  could  a  later  survey,  made 
at  the  instance  of  mere  strangers  or  intermeddlers,  sub- 
vert the  right  so  acquired.  The  railway  company  did  sell 
and  convey  lots  one  and  two  with  reference  to  the  original 
survey  and  plat  which  then  stood  unquestioned.  That  sur- 
vey, we  repeat,  showed  the  north  line  and  south  line  of 
section  twenty-seven  both  closing  upon  meander  posts 
planted  upon  the  shore  of  the  lake,  and  the  meander  be- 
tween them  coinciding  with,  the  shore  which  is  clearly 
marked  as  constituting  the  east  boundary  of  lots  one  and 
two.  It  has  been  said  by  the  Supreme  Court  of  the 
United  States  that:  "It  may  be  considered  a  canon  in 
American  jurisprudence  that  where  the  calls  in  a  con- 
veyance of  land  are  for  two  corners  at,  in,  or  on  a  stream 
or  its  bank,  and  there  is  an  intermediate  line  extending 
from  one  such  corner  to  another,  the  stream  is  the  boun- 
dary, unless  there  is  something  which  excludes  the  opera- 
tion of  this  rule  by  showing  that  the  intention  of  the  par- 
ties was  otherwise."  St.  Clair  v.  Lovingston,  90  U.  S.  63 
(23  L.  Ed.  59). 

In  discussing  a  similar  question  in  Railroad  Co.  v. 
Schurmeier,  supra,  the  same  court,  referring  to  the  orig- 
inal plat,  says:  "In  preparing  the  official  plat  from  the 
field  notes  the  meander  line  is  represented  as  the  border 
line  of  the  stream,  and  shows,  to  a  demonstration,  that 
the  water  course,  and  not  the  meander  line  as  actually  run 
on  the  land,  is  the  boundary."  If,  therefore,  the  railway 
company  confessedly  owned  all  of  the  land  in  this  half 
section,  whether  within  or  without  the  meander  line,  and 
saw  fit  to  recognize  this  rule,  and  make  sale  and  conveyance 
of  lots  one  and  two  according  to  the  only  official  survey 
then  existing,  no  other  person  was  authorized  to  object 
thereto,  or  dispute  the  effectiveness  of  such  conveyance  to 
carry  title  to  all  of  the  lands  to  the  water's  edge,  and  most 
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certainly  the  grantor  is  in  no  position  to  raise  such  a 
question.  This  conveyance  of  the  land  according  to  the 
original  survey  was  an  adoption  of  that  survey  for  the  pur- 
poses of  such  transaction.  So  far  as  the  record  in  this  case 
is  concerned  there  is  not  the  slightest  evidence  that  that 
railway  company  supposed  that  it  was  reserving  or  retain- 
ing the  title  to  any  part  of  this  land  bordering  upon  the 
lake  shore.  There  is  nothing  whatever  to  show  that  it  was 
not  fully  aware  of  the  alleged  discrepancy  between  the 
original  survey  and  the  actual  area,  or  that  it  was  in  any 
manner  misled  or  deceived  as  to  the  true  situation.  There 
is  nothing  to  show  that  from  thence  to'  this  date  it  has 
ever  asserted  the  existence* of  any  such  mistake,  or  sought 
its  correction  or  a  resurvey  of  the  land.  The  attack  upon 
the  original  survey  and  the  demand  for  another  were  made 
by  parties  having  no  right,  actual,  apparent,  or  prospective, 
in  the  premises.  So  far  as  is  shown  by  the  evidence  the 
attitude  of  the  railway  company  with  respect  to  that 
proceeding  was  purely  receptive.  It  was  making  no  claim 
for  itself,  but  if  these  strangers  were  willing  to  shake  the 
tree,  it  was  not  averse  to  appropriating  any  fniit  which 
might  fall  in  its  lap.  Its  subsequent  quitclaim  to  the  ap- 
pellee implies  no  assertion  or  affirmation  of  title  in  itself, 
nor  does  it  necessarily  indica'te  any  attempt  on  its  part 
to  create  or  vest  a  title  in  appellee.  Its  only  effect  is  to 
place  the  grantee  in  the  shoes  of  the  grantor,  and  if  the 
latter  had  no  title,  legal  or  equitable,  the  deed  conveys  none. 
The  stream  can  not  rise  higher  than  its  source.  Let  us 
therefore  inquire  whether  the  railway  "company  would  be 
barred  or  estopped  from  making  this  claim  of  title  against 
the  appellants. 

This  inquiry  we  are  constrained  to  answer  in  the 
affirmative  upon  at  least  two  grounds:  First,  the  legal 
effect  of  the  conveyance  by  the  railway  company  to  the 
land  company  in  1884;  and,  second,  the  adverse  possession 
of  the  premises  in  controversy  by  the  appellants  and  their 
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grantors.  The  first  of  these  propositions  we  have  already 
treated  at  considerable  length,  and  need  only  to  add,  by 
way  of  recapitulation:  When  this  conveyance  was  made 
the  original  survey  of  the  land  with  its  plat  and  records 
had  for  nearly  thirty  years  stood  unchallenged.  Both  rec- 
ord and  plat  show  lots  one  and  two  bounded  upon  the  lake 
shore.  This  fact  might  perhaps  have  been  of  no  binding 
significance  as  against  a  claim  by  the  United  States  had  the 
government  not  divested  itself  of  title  to  the  entire  section, 
but  as  against  the  railway  company  which  held  title,  legal 
and  equitable,  to  all  of  the  land,  it  is  of  decisive  im- 
portance. The  mistake,  if  one  had  been  made,  was  as  evi- 
dent in  1884  as  it  was  sixteen*  years  later,  when  the  call 
for  a  resurvey  was  made  by  a  stranger.  Without  reserva- 
tion or  explanation  said  company,  holding,  as  we  have  said, 
an  indefeasible  title  to  all  of  the  land,  saw  fit  to  sell  and 
convey  these  lots  according  to  the  original  survey.  For 
near  twice  the  period  of  the  statute  of  limitations  it  stood 
by  and  saw  its  successive  grantees  under  said  conveyance 
occupy  all  of  the  land  up  to  the  lake  shore,  claiming  and 
using  it  as  their  own  without  protest  or  objection  or  any 
assertion  or  act  of  ownership  upon  its  part,  thus  putting  a 
practical  construction  upon  its  own  deed,  which  is  of  the 
utmost  significance.  The  mo^t  that  can  be  said  of  this  trans- 
action is  that  the  lots  so  conveyed  may  have  contained  more 
acres  than  the  company  supposed,  and  that  the  price  re- 
ceived was  less  than  it  would  have  demanded  had  it  been 
advised  of  the  true  acreage,  though  there  is  no  testimony 
to  this  effect  in  the  record,  but  such  mistake,  if  any. 
does  not  affect  the  title  conveyed. 

It  may  be  freely  admitted  that  as  between  the  govern- 
ment and  the  patentee  or  grantee  of  any  por- 
3-  ^^^^y  of       tion  of  the  public  domain  any  mistake  in  the 
fttiSSction!'*'    survey  of  the  granted  tract  may  be  corrected 
in    a    proper   proceeding    for    that    purpose, 
if    the    effect    thereof    is    to    restore    to    the    public    do- 
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main  lands  of  which  the  government  might  otherwise 
be  wrongfully  deprived,  and  the  genesis  of  the  present  con- 
troversy is  doubtless  in  the  mistaken  notion  that  this 
rule  is  applicable  as  between  the  railway  company  and 
its  grantees  under  the  conveyance  of  1884.  But  the 
rule  thus  conceded  is  not  better  established  than  is 
the  other  rule  that  where  the  government  has  parted 
with  its  title,  and  the  controversy  is  wholly  between  per- 
sons asserting  conflicting  claims  under  grants  or  patents 
based  upon  the  official  survey,  such  survey  is  conclusive, 
even  though  as  an  engineering  proposition  it  be  grossly 
incorrect,  and  the  land  department  has  no  more  authority 
or  jurisdiction  to  affect  the  rights  of  any  party  to  such 
controversy,  by  directing  a  new  survey  or  the  issuance  of 
a  new  patent,  than  it  has  to  take  cognizance  of  a  boundary 
line  dispute  between  adjacent  farm  owners  who  disagree 
as  to  the  true  location  of  a  section  line. 

An  instructive  leading  case  upon  this  perhaps  is 
Cmgin  v.  Powell,  128  U.  S.  691  (9  Sup.  Ct.  203,  32  L. 
Ed.  566).  There  certain  lands  had  been  patented  in 
part  to  individual  purchasers,  and  in  part 
^  reSIStt«*to*  to  the  State  as  swamp  lands.  A  dispute 
arising  between  grantees  of  these  titles,  and 
action  being  brought  in  the  said  court  to  determine  it,  it 
was  transferred  to  the  federal  court,  which  attempted  to 
locate  the  lands  by  a  new  survey.  On  appeal  it  was  sought 
to  justify  this  judgment  on  the  ground  of  the  absence  of 
any  definite  monument  or  date  by  which  to  ascertain  the 
original  line,  except  references  in  the  original  record  to 
certain  bayous  and  streams,  and  that  the  original  survey 
was  in  general  imperfect  and  incorrect.  Overruling  this 
proposition,  and  reversing  the  judgment  of  the  trial  court, 
it  is  said  to  be  "a  well-settled  principle  that  when  lands 
are  granted  according  to  an  official  plat  of  the  survey  of 
such  lands,  the  plat  itself,  with  all  of  its  notes,  lines,  de- 
scriptions and  landmarks  becomes  a  part  of  the  grant  or 

Vol,  141  Ia.— 28 
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deed  by  which  they  are  conveyed,  and  controls,  so  far  as 
limits  are  concerned,  as  if  such  descriptive  features  were 
written  out  on  the  face  of  the  deed  or  grant  itself."  Ap- 
plying this  rule  to  the  case  at  bar,  and  assuming  that  the 
deed  from  the  railway  company  to  the  land  company  and 
each  successive  deed  in  that  line  of  title  had  described  the 
land  as  "northwest  quarter,  and  lots  one  and  two  in  sec- 
tion twenty-seven,  township  ninety-seven,  range  thirty- 
five,  being  the  land  described  in  the  official  report  of  the 
government  survey  as  follows,  to  wit  [setting  out  in  full 
the  surveyor's  note  and  plat,  showing  both  the  north  and 
south  lines  closing  on  the  lake  and  the  eastern  boundary 
coincident  with  the  shore  line]" — can  there  be  any  rea- 
sonable doubt  that  if  the  grantors  in  such  deed  owned  all 
of  the  land  up  to  the  shore,  it  would  all  pass  by  such  deed 
to  its  grantee?  There  can  be  no  reasonable  doubt  that 
such  would  be  its  effect,  and  if  for  any  reason  the  gran- 
tor did  not  have  title  to  any  part  of  the  land  so  conveyed, 
and  it  subsequently  acquired  title,  it  would  insure  to  the 
grantee's  benefit.  That  the  original  survey,  even  though 
incorrect,  is  conclusive  between  individual  buyers  and  sell- 
ers who  deal  with  it  on  the  basis  of  such  survey.  See 
Stoneroad  v.  Stoneroad,  158  U.  S.  240  (15  Sup.  Ct  822, 
39  L.  Ed.  966)  ;  Russell  v.  Maxwell,  158  U.  S.  253  (15 
Sup.  Ct.  827,  39  L.  Ed.  971);  Home  v.  Smith,  159  U. 
S.  40  (15  Sup.  Ct.  988,  40  L.  Ed.  68) ;  Ufford  v.  Wilhins, 
33  Iowa,  110;  Kraut  v.  Crawford,  18  Iowa,  549. 

True  the  location  of  lines  and  comers  as  established 

by  the  official  survey,   when  the  subject  of  dispute,   may 

be  determined   as  other  questions  of  fact,  but  when  any 

given,    fixed    monument    or    natural    object 

5.  Conveyances:     named   in   the  survcy  is  found,   it  must  be 

natural  ob-*       rcspectcd,  cvcu  though  its  location  be  out  of 

jccts:   course  •   i  i  i     i 

and  dUuncc.     harmouy    with    the    recorded    measurements. 
"It  is  a  universal  rule  that  course  and  dis- 
tance  yield   to   natural   and   ascertained   objects.     A   call 


Digitized  by  LjOOQiC 


Feb.  1909]  Barringer  v.  Davis.  435 

for  a  natural  object,  as  a  river,  a  spring,  or  even  a  marked 
line,  will  control  both  course  and  distance."  St.  Clair  v. 
Lovingston,  90  U.  S.  46  (23  L.  Ed.  59).  See,  also. 
Brown  v,  Milliman,  119  Mich.  606  (78  N.  W.  785).  The 
last  cited  case  is  very  much  like  the  one  before  us  in  some 
of  its  essential  features.  There  according  to  the  govern- 
ment survey  a  meander  post  was  set  upon  the  shore  of 
the  lake.  Later  in  attempting  to  trace  this  line  the  sur- 
veyor, following  the  minutes  of  course  and  distance  as 
noted  in  the  record  of  the  original  survey,  located  the 
meander  corner  seventeen  chains  west  of  the  shore,  but  the 
court,  recognizing  the  rule  just  quoted,  held  that  the  offi- 
cial survey  was  conclusive,  and  that  the  lake  shore  must 
be  recognized  as  a  monument  fixing  the  boundary  in  that 
direction.  To  the  same  effect  Judge  Cooley  says:  "Where 
definite  and  permanent  boundaries  are  given,  the  deed  must 
be  held  to  convey  all  land  within  those  boundaries,  notwith- 
standing the  quantity  is  much  greater  than  that  mentioned.'' 
This  is  on  the  familiar  principle  that  the  incorrect  portion 
of  the  description  is  to  be  rejected  where  that  which  re- 
mains is  sufficient,  and  that  definite  and  permanent  monu- 
ments are  to  control  distance  and  quantity.  Oilman  v. 
Riopelle,  18  Mich.  145.  In  the  instant  case  the  location 
of  the  first  meander  corner  is  designated  as  being  at  the 
intersection  of  the  south  line  of  the  intersection  of  the 
lake,  a  fixed  natural  monument  which  can  not  be  rejected 
in  any  controversy  growing  out  of  a  conveyance  of  land 
according  to  the  survey  which  it  thus  witnesses.  In- 
deed, conceding,  as  the  evidence  tends  to  shows,  that  the  lo- 
cation of  both  the  southwest  and  northwest  corners  of  the 
section  have  been  definitely  located,  and  that  the  lake 
still  extends  along  the  eastern  border  substantially  as 
it  did  in  1856,  we  have  every  monument  called  for  by 
the  original  survey,  and  the  only  discrepancy  between  this 
showing  and  the  one  made  by  the  later  survey  is  in  the 
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length  of  the  south  line  of  the  fractional  section,  and  the 
difference  thus  restdting  in  the  superficial  area  of  the 
land  included  within  the  lines  thus  traced.  We  regard  it 
clear  that  the  railway  company  can  not  be  heard  to  say 
that  its  conveyance  of  said  lands  according  to  the  original 
survey  was  ineffective  to  vest  in  its  grantee  title  to  all 
of  the  land  within  the  boundaries  thereby  established.  This 
result  is  in  no  manner  inconsistent  with  the  rule  laid  down 
in  Orant  v.  Hemphill,  92  Iowa,  218,  and  Schlosser  v. 
Hemphill,  118  Iowa,  452.  In  each  of  those  cases  it  was 
affirmatively  established  that  no  lake  or  body  of  water 
existed  at  the  time  of  the  survey  justifying  the  use  of  a 
meander  line,  and  as  the  natural  monument  on  which  the 
section  lines  were  supposed  to  close  had  no  existence,  it 
followed  of  necessity  that  the  so-called  meander  line  must 
be  treated  as  a  boundary.  But  in  this  case  there  was  a 
lake  with  a  permanent  well-defined  shore  line,  and  the 
precedents  referred  to  have  no  application.  The  case 
comes  rather  within  the  rule  of  Ladd  v.  Osborne,  79  Iowa, 
93,  and  Schlosser  v.  Cmichshwnk,  96  Iowa,  414. 

Having  found  for*  the  defendants  upon  the  decisive 
propositions  hereinbefore  discussed,  we  do  not  think  it 
necessary  to  determine  the  issue  of  adverse  possession.  For 
the  reasons  we  have  stated  the  decree  quieting  title  in  the 
plaintiff  is  erroneous,  and  the  same  is  reversed.  The  ap- 
pellee, if  he  so  elects,  will  have  a  decree  in  this  court 
confirming  his  title,  otherwise  the  cause  will  be  remanded 
to  the  district  court  for  decree  in  harmony  with  this  opiii- 
ion. — Reversed. 

McClain,  J.,  dissenting. — The  meander  line  of  the 
first  survey  so  far  departed  from  the  actual  shore  line  as 
it  was  at  the  date  of  such  survey  that  within  section  27 
more  than  one  hundred  acres  of  land  were  left  between 
them  unsurveyed,  and  not  taken  into  account  in  computing 
the  areas  of  the  adjoining  lots  for  purposes  of  sale;  and 
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defendants,  as  owners  of  lots  one  and  two  in  the  fractional 
northeast  quarter  of  that  section,  claim  a  tract  of  land  be- 
tween the  meander  line  and  the  shore  line  larger  than 
either  of  those  lots.  Now,  while  the  case  of  Schlosser  v. 
Hemphill,  118  Iowa,  452,  may  not  be  necessarily  control- 
ling because  of  the  difference  in  the  facts  involved  between 
that  case  and  this,  I  should  prefer  to  adopt,  as  applicable 
to  this  case,  the  language  of  that  opinion,  and  say:  ^'We 
are  further  inclined  to  believe  that  when  the  meander  line 
deviates  from  the  true  shore,  as  it  does  in  this  case  from 
the  bank  of  the  body  of  water  attempted  to  be  bounded 
according  to  all  the  evidence  and  the  concessions  of  coun- 
sel, the  error  would  be  so  gross  as  to  warrant  a  resurvey/' 
The  railroad  company  did  not  purport  to  convey  to  de- 
fendants' grantor  any  other  land  than  that  described  in 
its  deed,  and  if  the  meander  line  constituted,  as  I  think 
it  unquestionably  did,  under  a  reasonable  interpretation  of 
the  decision  in  the  case  referred  to,  a  boundary  line,  then 
the  grant  by  the  railroad  company  should  be  limited  to 
the  lots  described  in  accordance  with  the  original  survey. 
In  my  opinion  it  is  wholly  immaterial  that  the  railroad 
company  was  already  entitled,  at  the  time  its  deed  to  de- 
fendants' grantor  was  made,  to  any  unsurveyed  portion  of 
the  northeast  quarter  of  the  section.  It  might  grant  that 
portion  which  was  surveyed,  or  any  part  thereof,  and  re- 
tain its  right  to  the  balance.  When  the  subsequent  survey 
was  made,  it  was  foimd  that  the  railroad  company  was 
titled  to  further  land  in  that  quarter  section,  and  in  my 
opinion  this  land,  between  the  meander  line  and  the 
actual  shore  line,  remained  the  property  of  the  railroad 
company  until  granted  to  the  plaintiff. 

Under  this  state  of  facts  I  am  unable  to  concur  with 
the  conclusion  of  the  majority  that  the  conveyance  by  the 
railroad  company  to  the  defendants'  grantor  of  lota  one 
and  two  carried  with  it  the  unsurveyed  land  between  the 
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meander  line  and  the  shore  line,  a  tract  which,  according 
to  the  second  and  correct  survey  is  of  the  extent  of  more 
than  forty-four  acres,  and  I,  therefore,  dissent  from  the 
views  expressed  in  the  majority  opinion. 


William  Stone,  Appellee,  v.  Eliza  Stone,  Minnie 
Brown  and  S.  M.  Brown,  Elnora  Clark  and  C.  L. 
Clark,  Etta  Suiter  and  P.   M.   Suiter,   Clifford 

Stone  and  Stone,  his  wife,  and  Barton 

Stone  and  Ida  Stone,  Appellants. 

Deeds:   reservation:   exception:    distinction.     A    reservation    in   a 

1  deed  of  conveyance  is  the  creation  of  a  new  right  issuing 
out  of  the  thing  granted  in  favor  of  the  grantor  only,  which 
did  not  exist  as  an  independent  right  before  the  grant,  and 
in  the  absence  of  words  of  inheritance  continues  only  for  the 
life  of  the  grantor;  while  an  exception  is  a  clause  withdrawing 
from  the  conveyance  some  part  of  the  thing  granted  which 
otherwise  would  have  passed  to  the  grantee. 

Same.     A   deed  conveying  in  trust  the  entire  estate  in  land3,  ex- 

2  cept  certain  designated  timber,  which  was  reserved  for  the 
use  and  benefit  t)f  a  third  person,  is  held  to  be  an  exception 
of  the  timber  from  the  grant  rather  than  a  reservation  of 
part  of  the  estate  granted,  and  that  the  entire  estate  in  the 
land  passed  to  the  trustee. 

Appeal    from    Scott    District    Court. — Hon.    J.    W. 
Bollinger,  Judge. 

Saturday,  February  20,  1909. 

Suit  in  equity  to  establish  and  quiet  plaintiflPs  title 
to  certain  real  estate  in  Scott  County,  Iowa.  The  trial 
court  granted  the  relief  prayed  in  plaintiff's  petition,  and 
defendants   appeal. — Affirmed, 

W.  M.  Chamberlin  and  Walter  H.  Peterson,  for  ap- 
pellants. 
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J.  A.  Hartley,  for  appellee. 

Deemee,  J. — ^Both  plaintiff  and  defendants  claim  title 
Xinder  a  deed  made  by  Henry  Stone,  Sr.,  and  his  wife, 
Betsey,  to  Euth  Stone,  on  or  about  April  9,  1870,  the 
material  parts  of  which  read  as  follows: 

Witnesseth:  That  whereas  the  said  Henry  Stone, 
Sr.,  is  desirous  to  make  provision  for  his  daughter-in-law, 
the  aforesaid  Ruth  Stone,  and  for  her  children  hereinafter 
to  be  named,  against  future  contingencies  and  hers  and 
their  support,  and  whereas  the  aforesaid  Henry  Stone,  Sr., 
is  desirous  that  his  said  daughter-in-law  and  her  children 
should  enjoy  the  proceeds,  rents,  issues,  and  income  of  the 
real  estate  hereinafter  more  particularly  described  for  the 
full  term  of  her  natural  life,  free  from  the  control,  lia- 
bilities, or  interferences  of  any  husband  that  she  may 
hereafter  have :  Now,  therefore,  this  indenture,  witnesseth : 
That  the  said  Henry  Stone,  Sr.,  in  consideration  of  the 
sum  of  one  dollar  to  him  in  hand  paid  by  the  said  second 
party,  the  receipt  whereof  is  hereby  acknowledged,  has 
bargained  and  sold,  and  does  by  these  presents  -grant, 
bargain,  sell,  convey  and  confirm  unto  the  said  second 
party,  the  following  described  real  estate  lying  and  being 
situated  in  the  county  of  Scott,  and  State  of  Iowa,  to  wit: 
The  west  half  (%)  of  the  northwest  quarter  of  section 
No.  five  (5),  township  No.  seventy-eight  (78)  North,  of 
range  five  (6)  East,  of  the  5th  P.  M.,  excepting  a  certain 
lot  of  timber  growing  and  standing  in  the  southwest  comer 
of  the  aforedescribed  quarter  section,  the  land  upon  which 
said  timber  is  situated  more  fully  described  as  follows,  to 
wit:  Comrilencing  at  the  southwest  corner  of  said  prem- 
ises, running  thence  north  to  a  certain  creek  known  as 
the  Condid  Creek,  thence  in  an  easterly  direction  follow- 
ing the  meanderings  of  said  creek  to  the  first  bridge  across 
said  creek,  known  as  the  Old  Slough  Eoad  Bridge,  thence 
in  a  southerly  direction  on  and  along  said  Slough  Road 
to  the  south  line  of  said  premises,  thence  west  to  the  place 
of  beginning,  supposed  to  contain  fifteen  (15)  acres.  Said 
timber  reserve  is  made  for  the  express  use,  benefit,  and 
behoof  of  Henry  Stone,  Jr.,  son  of  Henry  Stone,  Sr.,  also 
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the  east  half  (%)  of  the  west  half  (%)  of  the  southwest 
quarter  of  section  No.  five  (6),  in  township  No.  seventy- 
eight  (78)  North,  of  range  five  (6)  East,  of  the  5th  P.  IL, 
containing  forty  acres  (40),  more  or  less.  The  intention 
being  to  convey  hereby  absolute  title  in  fee  simple  to  said 
real  estate,  to  have  and  to  hold  the  premises  herein  de- 
scribed in  trust  for  the  uses  and  purposes  hereinafter  speci- 
fied. First  To  use  for  the  maintenance  of  herself  and 
for  the  maintenance,  education  and  support  of  her  minor 
childr^i  the  aforedescribed  trust  for  the  full  term  of  her 
natural  life,  she  to  pay  from  the  proceeds,  products,  and 
use  of  said  trust  all  taxes  that  may  hereafter  be  justly 
assessed  against  said  premises.  Second.  •  To  leave  the 
premises  at  her  death  in  as  good  condition  as  reasonable 
use  thereof  will  permit  to  her  two  sons  named  William 
Stone  and  Henry  Stone.  Third.  The  said  Henry  Stone, 
Sr.,  and  Betsy  Stone, '  his  wife,  hereby  declare  that  upon 
the  decease  of  the  aforesaid  Ruth  Stone,  the  aforesaid  trust 
shall  cease  and  determine,  and  the  foregoing  described 
premises  shall  belong  in  fee  simple  to  William  Stone  and 
Henry  Stone,  sons  of  the  said  Ruth  Stone,  upon  the  ex- 
press condition  that  the  aforesaid  William  Stone  and  Henry 
Stone  pay  or  cause  to  be  paid  to  their  three  sisters  the  fol- 
lowing smns,  to  wit:  To  their  sister  Harriet  the  sum  of 
one  hundred  dollars  ($100),  to  their  sister  Mary  the 
sum  of  one  hundred  dollars  ($100),  to  their  sister  Ida 
the  sum  of  one  hundred  dollars  ($100),  said  sums  to  be 
paid  at  the  time  of  their  taking  possession  of  said  premises, 
and  the  said  party  of  the  second  part  doth  hereby  signify 
her  acceptance  of  this  trust,  and  doth  hereby  covenant  and 
agree  to  and  with  the  said  parties  of  the  first  part  faith- 
fully to  discharge  and  execute  the  same  to  the  true  intent 
and  meaning  of  these  presents.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals,  this  lOth  day  of 
May,  A.  D.  1870. 

Thereafter,  and  in  the  year  1901,  Harriet  Dickinson 
and  her  husband  and  Mary  Shanor  and  her  husband,  Ida 
Waterbury  and  her  husband,  and  H.  H.  Stone  and  his 
wife  conveyed  their  respective  interests  in  the  lands  de- 
scribed in  the  initial  deed  quoted  to  plaintiff,  William 
Stona     The  three  main  grantors  in  these  several  deeds 
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are  brother  and  sisters  of  the  plaintiflF.  Henry  Stone,  Sr., 
the  grantor  in  the  first  deed  quoted,  was  the  father  of 
Henry  Stone,  Jr.,  and  the  grandfather  of  plaintiff.  Plain- 
tiffs mother,  Ruth  Stone,  was  the  widow  of  Miron  Stone, 
who  was  a  non  of  Henry  Stone,  Sr.  Ruth  Stone  died  in 
the  year  1901,  and  Henry  Stone,  who  was  the  husband  of 
the  defendant  Eliza  Stone  and  the  father  of  the  other 
defendants,  died  prior  to  the  time  of  the  death  of  Ruth, 
Ruth  Stone  held  a  life  estate  in  the  property  in  contro- 
versy, and,  with  plaintiff,  has  been  in  the  possession  of 
the  property  since  the  time  of  making  the  original  deed 
in  May,  1870.  Plaintiff  has  paid  each  of  his  three  sisters 
the  $100  provided  for  them  in  the  deed  hitherto  set  out, 
and  has  received  the  deeds  mentioned,  and  he,  plaintiff, 
has  also  purchased  an  undivided  one-half  of  his  brother 
Henry's  (or  H.  H.  S.'s)  interest  Unquestionably,  then, 
plaintiff  owns  the  fee  title  in  said  premises,  unless  it  be 
found  that  defendants  have  some  interest  in  virtue  of  the 
exception  or  reservation  clause  of  the  original  deed,  which 
reads  in  this  wise: 

Excepting  a  certain  lot  of  timber  growing  and  stand- 
ing in  the  southwest  comer  of  the  aforedescribed  quarter 
section;  the  land  upon  which  said  timber  is  situated,  more 
fully  described  as  follows,  to  wit:  Commencing  at  the 
southwest  comer  of  said  premises,  ninnin^  thence  north  to 
a  certain  creek  known  as  Condid  Creek;  thence  in  an 
easterly  direction,  following  the  meandorings  of  said  creek 
to  the  first  bridge  across  said  creek,  known  as  the  Old 
Slough  Road  Bridge;  thence  in  a  southerly  direction  on 
and  along  said  slough  road  to  the  south  line  of  said  prem- 
ises; thence  west  to  the  place  of  beginning,  supposed  to 
contain  15  acres.  Said  timber  reserve  is  made  for  the  ex- 
press use  and  benefit  and  behoof  of  Henry  Stone,  Jr.,  son 
of  Henry  Stone,  Sr. 

TTpon  this  defendants  base  their  claim  to  one  hundred 
and  twenty  acres  of  the  land.     The  argument  is  that  the 
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original  deed  conveyed  a  fee  to  Henry  Stone,  Jr.,  and  that 
the  clause  in  the  deed  referring  to  Heniy 
»•  ?2Si^^tionK  Stone,  Jr.,  creates  an  exception,  and  con- 
5i^J^  veys  the  lands  therein  mentioned  to  Henry 
Stone,  Jr.  To  properly  solve  this  ques- 
tion, we  must  have  in  mind  the  distinction  between  reser- 
vations, exceptions  and  grants.  The  nature  of  a  grant 
is  pretty  well  understood.  But  a  grant  may  be  of  any 
kind  of  an  estate  which  is  the  subject  of  transfer.  A 
reservation  is  the  creation  in  behalf  of  the  grantor  of  a 
new  right  issuing  out  of  the  thing  granted,  something  which 
did  not  exist-  as  an  independent  right  before  the  grant 
And  an  exception  is  a  clause  in  a  deed  which  withdraws 
from  its  operation  some  part  of  the  thing  granted  which 
would  otherwise  have  passed  to  the  grantee  under  the  gen- 
eral description.  Blackman  v.  Striker,  142  N.  Y.  555  (37 
N.  E.  484) ;  Biles  v.  Tacoma  Co.,  5  Wash.  509  (32  Pac. 
211);  Eiseley  v.  Spooner,  23  Keb.  470  (36  K  W.  659, 
8  Am.  St  Rep.  128);  Herbert  v.  Pue,  72  Md.  307  (20 
AtL  182).  Sometimes  the  terms  are  used  indiscriminately, 
and  what  is  described  in  the  conveyance  as  an  exception  is 
ofttimes  held  to  be  a  reservation.  Wellman  v.  Churchill, 
92  Me.  193  (42  Atl.  352).  A  reservation  is  never  cff  a 
part  of  the  estate  itself,  but  is  something  taken  back  out  of 
that  already  granted,  as  rent,  or  the  right  to  cut  timber,  or 
to  do  something  in  relation  to  the  estate,  while  an  excep- 
tion is  of  some  part  of  the  estate  not  granted  at  alL 
Youngerman  v.  Polk  County,  110  Iowa,  731.  A  reserva- 
tion is  always  in  favor  of  the  grantor,  and,  if  it  does  not 
contain  words  of  inheritance,  it  exists  only  for  the  life 
of  the  grantor.  Engel  v.  Ayer,  85  Me.  448  (27  Atl.  352). 
A  reservation  must  be  in  favor  of  the  grantor  or  party 
executing  the  conveyance,  and  not  to  a  stranger.  Eat" 
mutter  v.  Krotz,  18  Iowa,  352. 

With  these  rules  in  mind,  we  now  go  to  the  deed  which 
lies  at  the  basis  of  this  controversy,  and  are  forced  to  con- 
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elude  from  an  examination  thereof  that  there  was  an  ex- 
ception rather  than  a  reservation  in  the  deed, 
and  that  this  exception  was  of  a  certain  lot 
of  timber  rather  than  the  land  itself,  and  that  such  reser- 
vation was  for  the  benefit  of  Henry  Stone,  Jr.,  personally, 
and  terminated  with  his  death.  This  exception  was  not 
of  an  estate  in  the  land  or  any  part  thereof,  but,  if  it 
were,  it  is  of  a  life  estate  only  which  terminated  with  the 
death  of  Henry  Stone.  There  can  be  no  doubt  that  the 
entire  estate  in  the  lands  described  was  conveyed  in  trust 
to  the  grantees  named,  but  that  a  certain  amount  of  timber 
was  excepted  from  the  grant.  This  exception  was  for  the 
personal  benefit  of  Henry  Stone,  Jr.,  and  would  terminate 
by  his  death.  Henry  Stone,  Jr.,  has  conveyed  all  his 
right,  title,  and  interest  in  and  to  the  property  to  the  plain- 
tiff, and  we  do  not  think  that  defendants  have  any  interest 
therein.  If  any  they  have,  it  is  upon  the  theory  that  some- 
thing remained  in  the  grantor,  Henry  Stone,  Sr.,  after  his 
conveyance  in  April  of  the  year  1870  which  passed  by 
descent  to*his  heirs.  As  already  observed,  we  do  not  think 
that  anything  remained  in  him,  but  that  the  title  passed 
by  the  deed  save  and  except  the  timber  growing  upon  a 
e(*rtain  part  of  the  premises  which  was  excepted  from  the 
prant,  and  the  use  thereof  given  to  Henry  Stone,  Jr.,  who 
has  since  conveyed  all  his  right,  title  and  interest  to  plain- 
tiff herein. 

The  trial  court  correctly  established  plaintiff's  title, 
and  quieted  it  against  all  of  the  defendants;  and  its  de- 
cree must  be,  and  it  is,  affirmed. 
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Delia  E.  Johnston,  Appellant,  v.  Geoboe  6.  Jioixino 
£T  AL.,  Appellees. 

Delia  E.  Johnston,  Appellant,  v.  Henby  Hobbas  et  al., 

Appellees. 

Trusts:  statutes:  eviisnce.     Both  the  statute  of  frauds  and  Code 

1  section  2918,  requiring  that  declarations  of  trust  must  be  exe- 
cuted as  deeds  of  conveyance,  relate  to  the  character  of  evi- 
dence and  do  not  declare  a  parol  trust  in  lands  invalid;  so 
that  where  the  trustee  admits  the  trust,  or  where  a  parol  trust 
has  been  fully  executed,  they  have  no  application. 

Dower:  action  to  estabush  same:  beneficial  interest  op  hus- 

2  band:  evidence.  In  an  action  by  the  widow  to  establish  her  dow- 
er interest  in  lands  conveyed  by  her  husband  alone,  it  is  com- 
petent to  show  by  parol  that  the  husband  had  no  beneficial  inter- 
est in  the  property,  and  that  he  simply  reconveyed  the  same 
to  his  grantor  or  some  one  designated  by  him;  and  the  act  of 
the  husband  in  reconveying  under  such  circumstances  is  not 
a  fraud  upon  the  wife  which  she  can  urge  in  support  of  her 
claim  of  a  dower  interest  in  the  property.  Evidence  held  to 
show  that  the  husband  never  had  any  real  interest  in  the  land 
and  that  the  same  was  not  subject  to  the  wife's  dower. 

Appeal  from  Madison  District  Court — ^Hon.  Edmund 
Nichols,   Judge. 

Satubday,  Pebeuaby  20,  1909. 

Suit  in  equity  to  establish,  set  aside  and  quiet  in 
plaintiff  her  title  to  one-third  of  certain  lands  described 
in  the  petitions.  Plaintiff  bases  her  claim  upon  the  fact 
that  she  is  the  widow  of  J.  H.  Johnston,  deceased,  who 
died  December  27,  1904,  that  Johnston  at  one  time  owned 
the  lands  in  controversy,  and  that  she,  plaintiff,  never  re- 
linquished her  dower  interest  therein.     Various  issues  were 
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tendered  by  defendants  to  some  of  wbich  we  shall  refer 
during  tbe  course  of  tbe  opinion;  and  upon  trial  to  the 
court  a  decree  was  entered  dismissing  plaintiff's  petition 
in  each  case.     Plaintiff  appeals. — Affirmed. 

McLaughlin  &  Shankland  and  Thos.  A.  Cheshire,  for 
appellant. 

John  A,  Ouiher,  Wilkinson,  Smith  &  Wilkinson,  Rob- 
bins  £  Wilkie,  Robert  B.  Meloy  and  H.  L.  Wallace,  for 
appellees. 

DfiEMSBy  J. — J.  H.  Johnston,  now  deceased  and  some 
time  plaintiff's  husband,  held  the  legal  title  to  the  land 
in  controversy.  He  individually  conveyed  these  lands  to 
the  defendants  herein  or  their  grantors;  his  wife  not 
joining  in  the  conveyances  either  to  release  her  dower  or 
otherwise.  J.  H.  Johnston  died  December  27,  1904,  leav- 
ing plaintiff  and  a  daughter  Winnie  surviving.  Plaintiff 
claims  that,  as  his  widow,  she  is  entitled  to  one-third  of 
the  lands  of  which  he  was  possessed,  and  to  which  she  had 
made  no  relinquishment  of  her  dower.  If  the  facts  above 
recited  were  all  there  is  of  the  case,  it  is  manifest  that 
plaintiff  would  be  entitled  to  a  decree  substantially  as 
prayed;  but  defendants  say  that  J.  H.  Johnston  never  had 
any  beneficial  interest  in  these  lands,  that  he  held  the  title 
in  trust  for  one  Simpson  and  in  performance  of  that  trust 
conveyed  the  title  thereto  as  directed,  and  that  his  wife 
never  had  any  interest  in  or  to  said  lands.  It  is  further 
claimed,  and  the  testimony  shows,  that  Johnston  obtained 
a  divorce  from  the  plaintiff  under  the^name  of  Dell  John- 
ston in  the  district  court  of  Washington  County,  Neb.,  on 
the  19th  day  of  September,  1889,  upon  service  by  publi- 
cation. This  divorce  was  obtained  before  he,  J.  H.  John- 
ston, obtained  title  to  the  lands  in  controversy.  While  the 
divorce  suit  was  pending  J.  H.  Johnston  conveyed  certain 
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property  in  Monroe,  Iowa,  to  plaintiff,  and  she  has  since 
conveyed  that  to  others  by  warranty  deed;  John  H. 
Johnston  not  joining  therein.  In  November  of  the  year 
1894  J.  H.  Johnston  married  one  Mrs.  Culbertson,  and 
this  marriage  was  made  public.  Johnston  obtained  a  di- 
vorce from  this  second  wife,  and  thereafter  married  Mamie 
Larkins,  and  the  fact  of  this  third  marriage  was  made 
known  to  various  parties  in  Jasper  County,  Iowa.  Plain- 
tiff has  always  lived  in  Jasper  County.  By  her  first  hus- 
band she  had  one  child,  Winnie,  who  was  married  at 
Prairie  City,  Iowa,  plaintiff's  home,  in  the  year  1891,  to 
one  Rule.  It  is  also  claimed  that  there  was  a  sale  of  the 
lands  in  controversy  at  sheriff's  sale,  which  finally  ripened 
into  a  deed,  and  that  this  barred  plaintiff  of  any  interest 
in  the  property. 

It  will  be  observed  that  on  the  face  of  what  may  be 
called  the  record  title  plaintiff  is  entitled  to  the  relief 
demanded  because  she  was  the  wife  of  Johnston,  and  has 
never  signed  away  her  inchoate  right  of  dower.  On  the 
other  hand,  a  decree  of  divorce  appears  in  the  record 
which  in  itself  deprived  plaintiff  of  all  right  in  and  to 
the  property,  and  the  burden  is  upon  her  to  get  rid  of  this 
decree  in  order  to  establish  any  right  or  title  to  the  lands 
or  any  part  thereof.  The  burden  is  upon  the  defendants 
to  show  that  Johnston  held  the  lands  in  trust,  and  on 
plaintiff  to  show  that  the  divorce  referred  to  is  invalid. 
By  reason  of  the  subsequent  marriages  of  Johnston  there 
is  also  a  presumption  of  divorce  which  counts  in  defend- 
ant's favor.  For  reasons  which  will  presently  appear,  the 
judicial  or  execution  sale  cuts  no  figure  in  the  case.  With 
reference  to  the  divorce  granted  in  Nebraska,  it  is  con- 
tended that  the  court  which  passed  the  decree  had  no  juris- 
diction, for  the  reason  that  neither  party  was  a  resident 
of  that  State,  that  the  decree  was  and  is  invalid,  and  that 
Johnston,  while  a  resident  of  Iowa,  became  and  was  ad- 
judged  insane,   and  could  not  thereafter  change  his  resi- 
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dence  or  domicile  nor  enter  into  a  valid  trust  agreement 
such  SL9  is  claimed  with  reference  to  the  lands  in  contro- 
versy. Many  defects  are  also  pointed  out  in  the  divorce 
proceedings  which  are  claimed  to  be  fatal  to  the  decree. 

With  the  issues  in  mind  and  the  burden  of  proof  as 
to  the  various  matters  stated,  we  now  go  to  the  evidence, 
and  from  this  gather  the  following  facts:  Plaintiff  was 
married  to  John  H.  Johnston  at  Knoxville,  Iowa,  on  De- 
cember 31,  1868,  and  soon  thereafter  they  took  up  their 
residence  at  Red  Eock,  in  this  State.  Thereafter  they 
lived  for  a  time  at  Walnut,  Iowa,  and  still  later  moved  to 
Jasper  County,  Iowa,  where  the  husband  engaged  in  the 
live  stock  business.  It  is  claimed  by  plaintiff  that  he  con- 
tinued to  live  in  Jasper  County  until  his  death,  Decem- 
ber 27,  1904,  although  it  is  admitted  that  he  was  in  many 
western  States,  and  made  trips  both  to  England  and  to 
South  Africa  while  engaged  in  the  live  stock  business.  It 
is  also  admitted  that  about  the  year  1880  he  made  his  head- 
quarters at  Blair,  Neb.,  and  that  in  the  year  1886  he 
became  temporarily  insane,  was  brought  to  Jasper  County, 
and  there  adjudged  insane  and  committed  to  the  hospital 
at  Mt.  Pleasant,  where  he  remained  for  about  six  months, 
when  he  escaped  and  returned  to  Blair,  Neb.,  which  place 
he  made  headquarters  until  about  September,  1889.  When 
he  went  to  Blair,  he  soon  began  living  with  a  woman  named 
Fannie  Whitted  at  hotels  and  in  rented  apartments.  On 
July  31,  1889,  Johnston  brought  suit  for  divorce  in  the 
district  court  of  Washington  County,  Neb.,  against  "Dell 
Johnston,"  who  it  is  claimed  was  well  known  to  be  plain- 
tiff, in  which  he  alleged  that  defendant  had  been  guilty  of 
desertion  for  the  period  of  more  than  three  years.  Notice 
directed  to  *T3ell  Johnston"  was  printed  in  a  newspaper 
published  in  Washington  County,  Neb.,  for  the  requisite 
time,  and  no  one  appearing,  default  was  entered,  and  on 
September  19,  1889,  a  decree  was  passed  granting  plain- 
tiff therein  a  decree  of  divorce.     From  the  time  of  his 
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marriage  down  to  the  date  of  his. divorce,  Johnston  fre- 
quently visited  plaintiff  and  his  children,  and  contributed 
to  their  support  From  about  the  year  1882  and  down 
to  September  19,  1889,  he  wrote  many  affectionate  letters 
to  plaintiff  as  his  wife,  and  upon  the  very  day  upon  which 
the  divorce  was  granted  he  wrote  a  letter  in  which  he  ad- 
dressed her  as  such.  After  the  decree  was  granted,  he 
wrote  letters  to  plaintiff,  but  addressed  her  as  Dell  or  as 
Mrs,  Dell  Johnston. 

On  March  3,  1894,  one  Thomas  Simpson  conveyed 
the  premises  in  controversy  by  warranty  deed  to  John  H. 
Johnston;  he,  Simpson,  at  that  time  being  the  owner  of 
the  land.  At  that  time  Simpson  was  a  married  man,  but 
his  wife  did  not  join  with  him  in  the  deed.  On  May  24 
of  the  same  year  Johnston  conveyed  the  land  by  warranty 
deed  to  Lee  &  Benedict ;  the  deed  indicating  on  its  face  that 
at  that  time  he,  Johnston,  was  a  single  man.  On  June 
14,  1894,  Helen  Simpson,  wife  of  Thomas  Simpson,  exe- 
cuted a  quitclaim  for  the  lands  in  controversy  to  Lee  & 
Benedict  On  the  day  that  Johnston  received  the  con- 
veyance of  the  land,  he  executed  a  mortgage  thereon  for  the 
sum  of  $2,000  to  J.  M.  Simpson,  and  on  the  23d  day  of 
May,  1894j  he  executed  a  second  mortgage  for  the  sum  of 
$600  to  James  M.  Simpson.  On  the  28th  day  of  March, 
1894,  he  executed  a  mortgage  in  the  sum  of  $400  to  Sam- 
uel W.  Simpson.  Thomas  Simpson  had  married  one  Nel- 
lie Dennison  on  September  21,  1891,  and  she  was  there- 
after known  as  Helen  Simpson.  On  July  11,  1892,  she 
brought  action  against  her  husband  in  the  district  court  of 
Madison  County  for  separate  maintenance,  ana  asked  for 
temporary  alimony.  The  latter  she  was  awarded,  and,  upon 
appeal,  this  award  was  confirmed;  the  opinion  having  been 
filed  May  19,  1894.  See  91  Iowa,  235.  By  antenuptial 
contract  between  Thomas  and  Helen  Simpson,  it  was  pro- 
vided that  the  wife  was  to  have  no  interest  in  her  husband's 
property  after  hie  death.     On  November  12,  1894,  Fannie 
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Whitted,  or  Fannie  Whitted  Culbertson,  with  whom  J. 
H.  Johnston  had  been  living  since  about  the  year  1881, 
secured  a  license  from  the  county  clerk  of  Cook  County, 
111.,  to  marry  Johnston  and  on  the  13th  of  that  month 
they  entered  into  a  ceremonial  marriage  in  the  city  of 
Chicago.  In  the  year  1878  one  Barton  and  husband  con- 
veyed to  plaintiff,  under  the  name  "Dell  E.  Johnston," 
certain  property  in  Monroe,  Iowa,  in  which  she  resided 
for  many  years,  and  in  August  of  the  year  1889  Johnston 
executed  a  deed  to  Dell  E.  Johnston  conveying  all  his  in- 
terest in  the  Monroe  property,  and  again,  on  February 
6,  John  H.  Johnston  executed  to  one  Hummel  a  quitclaim 
deed  for  the  Monroe  property.  It  is  claimed  that  Thomas 
Simpson  made  the  deeds  of  the  land  in  controversy  to 
John  H.  Johnston  because  he  had  confidence  in  him,  John- 
ston, and  believed  he,  Johnston,  could  settle  the  difficulties 
which  he,  Simpson,  was  then  having  with  his  wife  better 
than  any  one  else;  that  the  land  was  deeded  to  Johnston 
for  the  purpose  of  effectuating  such  a  settlement;  and  that 
when  the  settlement  was  made  the  land  was  to  be  deeded 
back  to  Simpson,  or  to  some  one  designated  by  him.  Tes- 
timony was  adduced  to  the  effect  that  no  consideration  was 
paid  for  the  conveyance,  that  Johnston  took  simply  the 
naked  legal  title  for  the  purposes  named,  and  that  he  was 
to  have  compensation  for  the  services  rendered  by  him. 
Lee  &  Benedict,  to  whom  Johnston  made  the  conveyance, 
were  his  (Johnston's)  employers,  and,  as  will  presently 
be  seen,  they  followed  out  his  directions  in  placing  the  title. 
Johnston  succeeded  in  settling  with  Helen  Simpson,  agree- 
ing to  give  her  $2,500,  and  Lee  &  Benedict  made  a  mort- 
gage upon  the  land  to  Mrs.  Simpson  for  that  amount; 
there  being  some  agreements  as  to  priorities  with  the  pre- 
vious mortgagees.  On  May  26,  1894,  two  creditors  brought 
actions  against  John  H.  Johnston,  and  levied  upon  the 
land  in  controversy.  On  January  29,  1895,  Lee  &  Bene- 
dict conveyed  the  property  to  Samuel  W.  Simpson,  subject 
Vol.  141  Ia.— 29 
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to  mortgages  amounting  to  $3,000,  which  the  grantee 
agreed  to  pay,  and  at  the  same  time  he,  Simpson,  executed 
a  mortgage  to  one  Murray  for  the  sum  of  $3,000  in 
order  to  settle  his  matters  with  Helen  Simpson.  This 
$3,000  was  made  a  first  mortgage  upon  the  land,  and  a 
second  one  was  issued  to  J.  H.  Johnston  for  $2,000;  and 
a  third  for  $1,800  was  made  to  James  W.  Simpson.  The 
$3,000  mortgage  was  foreclosed,  Johnston  being  made  a 
party,  and  the  land  sold  and  a  sheriflPs  deed  subsequently 
executed.  Defendants  trace  their  title  through  this  fore- 
closure, sale,  and  deed.  J.  H.  Johnston  obtained  a  divorce 
from  his  second  wife,  Fannie  Whitted  Culbertson,  and 
thereafter,  as  has  already  been  stated,  he  married  one 
Mamie  A.  Larkins,  who  resided  in  Jasper  County,  Iowa, 
and  whom  he  thereafter  introduced  as  his  wife.  His  last 
marriage  occurred  some  time  in  the  year  1902  or  1903. 
The  ultimate  facts  above  recited  are  practically  conceded, 
although  different  inferences  are  sought  to  be  deduced 
therefrom  by  the  respective  parties-  It  is  conceded  that 
there  is  no  dower  in  a  trust  estate,  and  such  is  the  un- 
doubted rule.  Langworthy  v.  Heeb,  46  Iowa,  64;  Mc- 
Daniel  v.  Large,  55  Iowa,  312. 

But  it  is  argued  that  the  trust,  if  there  was  one,  in 
J.  H.  Johnston  for  his  grantor  Simpson,  was  an  express 
one,  resting  in  parol,  and  that  it  can  not  be  proved  in  this 

proceeding  for  the  reason  that  the  statute 
'•  uS'"viS?i"ce.    (Code,    section    2918)     provides    that    such 

trusts  must  be  in  writing,  and  can  not  be 
established  by  parol  testimony.  Further,  it  is  argued  that 
the  conveyance  from  Simpson  to  Johnston  was  made  with 
intent  to  defraud  his  (Simpson's)  wife,  and  was  fraudu- 
lent and  void,  although  legal  and  valid  as  to  every  one 
save  Mrs.  Simpson.  It  is  true,  of  course,  that,  generally 
speaking,  an  express  trust  can  not  rest  in  parol,  and  that 
a  fraudulent  conveyance  is  good  as  between  the  parties 
thereto;  but  it  is  just  as  well  settled  that  neither  the  stat- 
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ute  referred  to  nor  the  statute  of  frauds  declares  a  parol 
trust  invalid.  These  statutes  have  reference  to  the  charac- 
ter of  the  evidence  which  must  be  adduced  as  against  the 
holder  of  the  legal  title.  If  the  trustee  admits  the  trust 
or  if  the  parol  trust  has  been  fully  carried  out  and  exe- 
cuted, the  statute  does  not  apply.  Wesiheimer  v.  Peacock, 
2  Iowa,  528;  Merchant  v.  O'BourJce,  111  Iowa,  351;  Karr 
V.  Washburn,  56  Wis.  303  (14  N.  W.  189);  Eaton  v. 
Eaton,  35  N.  J.  Law,  290;  Hays  v.  Reger,  102  Ind.  524 
(1  N.  E.  386);  Borh  v.  Martin,  132  N.  Y.  2.80  (30  K 
E.  584,  28  Am.  St  Rep.  570) ;  McCormich  v.  Griffin,  116 
Iowa,  397;  Atkinson  v.  Hancock,  67  Iowa,  452;  King  v. 
Bushnell,  121  111.  656  (13  N.  E.  245);  Cresswell  v.  Mc- 
Caigg,  11  Neb.  222   (9  N.  W.   52). 

Again,   it  is   argued   that,   conceding  these  rules,   the 
testimony    shows    that    Simpson    made    the    conveyance    to 
Johnston   to   defraud   his    (Simpson's)    wife,   and   that  no 
court  should  allow  parties  who  claim  under 
^*  ?o°e8tabif8?^**'^   ^  conveyance  made  by  a  fraudulent  grantee 
^TL^^^'     to   establish    that   fact.      If   Simpson's   wife 
cWdcnoB."^*      were  the  party  complaining  of  the  convey- 
ance, this  would  doubtless  be  true.     But  fhe 
action  before  us  is  brought  by  the  wife  of  the   so-called 
fraudulent   grantee   who   has   reconveyed    the   land    to   his 
grantor,   or  to  another  by  his   direction;    and    defendants 
are  not  bound  to  prove  the  fraud  in  order  to  establish  their 
defense.     All  that  they  need  show  is  that  Johnston  never 
had  any  beneficial  interest  in  the  property.     They  do  not 
have  to  rely  upon  the  alleged  fraud  in  order  to  defeat  plain- 
•tiffs  action.     It  was  perfectly  competent  for  them  to  show 
by  parol  that  Johnston  never  had   any  beneficial   interest 
in  the  property,   and  that  he  reconveyed   the  property  to 
his  grantor  or  to  some  one  designated  by  him.     Johnston's 
wife  was  not  in  privity  to  him  in  the  matter  of  this  con- 
veyance;  and,  while  as  between  the  parties   a  fraudulent 
conveyance  is  good  and  can  not  be  set  aside  except  at  the 
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suit  of  creditors,  the  parties  themselves  may  by  reconvey- 
ance purge  the  transaction  of  the  fraud,  and,  unless  one 
be  in  privity  to  the  conveyance,  he  can  not  complain. 
Johnston  recognized  that  he  never  held  any  beneficial  in- 
terest in  the  property,  and  in  making  the  rec<mveyance  he 
did  not  defraud  his  wife.  See  cases  cited  in  10  Am.  & 
Eng.  Ency.  of  Law,  142.  In  answer  to  this  it  is  con- 
tended that  Johnston  was  adjudged  insane  in  March  of 
the  year  1886,  and  was  committed  to  the  hospital  for  the 
insane;  that  his  insanity  once  shown  is  presumed  to  have 
continued;  and  that,  while  he  might  as  an  insane  person 
take  title  to  land,  he  could  not  convey  it  to  another.  Of 
course,  if  the  title  passed  to  Johnston  while  insane,  and 
he  never  recovered  sanity,  it  may  be  that  his  conveyances 
thereafter  might  be  treated  as  voidable.  But  to  appellant's 
contentions  there  are  several  answers.  In  the  first  place, 
it  is  shown  that  Johnston's  insanity  was  temporary,  and 
that  after  his  escape  from  the  asylum  he  recovered  his 
faculties,  and  continued  to  do  business  down  to  the  time 
of  his  death.  Again,  it  is  not  shown  that  his  grantees  had 
any  notice  or  knowledge  of  his  insanity,  or  that  any  one 
in  privity  to  the  conveyances  made  by  him  are  challenging 
the  title.  We  are  abundantly  satisfied  that  J.  H.  John- 
ston never  had  any  beneficial  interest,  in  and  to  the  land 
in  controversy,  and  that  plaintiff,  if  she  be  his  widow,  is 
not  entitled  to  any  interest  therein. 

III.  This  finding  is  sufficient  to  dispose  of  the  case, 
and  we  need  not  consider  the  other  propositions  involved. 
It  may  not  be  out  of  place  to  say,  however,  that  we  think 
the  Nebraska  court  had  jurisdiction  to  decree  the  divorce 
which  was  granted  J.  H.  Johnston,  and  that  this  decree 
is  valid  and  binding  and  estops  plaintiff  from  claim- 
ing anything  as  his  widow.  This  finding  is  also  aided 
by  the  subsequent  conduct  of  both  J.  H.  Johnston 
and  plaintiff  herein.  Johnston  was  twice  married  after 
obtaining  the  Nebraska  divorce.     This  plaintiff  knew,  for 
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he  brought  both  his  second  and  third  wife  into  the  com- 
munity where  plaintiff  resided,  and  introduced  each  as 
his  wife.  Plaintiff  did  nothing  with  reference  to  the 
land  or  with  reference  to  her  former  husband's  conduct 
with  these  women. 

On  the  entire  record  we  are  satisfied  that  the  decree 
of  the  trial  court  is  correct,  and  it  is  therefore  affirmed. 


QEOBaE  E.  Wescott,  Appellee,  v.  The  City  op  Sioux 
City,  Appellant,  and  The  Libraby  &  Building  Asso- 
OiATiOTH  OF  Sioux  City,  Iowa,  Defendant. 

Appeal:  service  of  notice:  necessary  parties.    In  an  action  by  a 

1  judgment  creditor  to  set  aside  a  deed  as  void  for  want  of 
consideration,  or  as  being  in  fraud  of  creditors,  and  to  subject 
the  property  to  the  satisfaction  of  his  judgment,  the  grantor 
while  a  proper  party  is  not  a  necessary  party  to  an  appeal,  and 
failure  to  serve  him  with  notice  will  not  deprive  the  appellate 
court  of  jurisdiction. 

Fraudulent  conveyances:  creditors'  suit.     A  city  in  exercising  its 

2  option  to  repurchase  land  conveyed  to  a  corporation  for  the 
purpose  of  erecting  and  maintaining  a  public  library,  becomes 
a  purchaser  as  to  the  amount  paid  in  excess  of  its  claims 
against  the  corporation,  and  not  a  mere  creditor;  and  where  it 
knew  or  had  reason  to  believe  that  the  corporation  was  seek- 
ing to  hinder  and  delay  other  creditors  in  making  the  convey- 
ance, it  took  the  property  in  excess  of  its  claims  as  trustee 
and  subject  to  the  demands  of  the  other  creditors.  In  the 
instant  case  it  is  held  that  the  city  knew  of  the  plaintiff's  judg- 
ment against  the  corporation  and  that  its  officers  had  either 
actual   or   constructive   knowledge   of   the   purpose   to   defraud. 

Appeal  from  Woodbury  District  Court. — Hon.   John  H. 
Oliveb,    Judge. 

Saturday,    February    20,    1909. 

Creditors'   bill  to  subject   certain   property,   now  in 
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the  name  of  the  defendant  city,  to  the  payment  of  a  judg- 
ment held  by  plaintiff  against  the  Library  &  Building  As- 
sociation. The  trial  court  granted  the  relief  asked,  and  the 
defendant  the  city  of  Sioux  City  appeals. — Affirmed. 

Fred  W.  Sargent  and  J.  N.  Weaver,  for  appellant 

r.  F.  Bevington,  for  appellee. 

Deemeh,  J. — Originally  the  property  in  controversy 
was  owned  by  the  city  of  Sioux  City,  but  title  was  held 
by  certain  trustees.  On  account  of  its  indebtedness  the 
city  was  not  able  to  construct  a  library  building  thereon, 
and  the  defendant  the  Library  &  Building  Association  was 
organized  and  created  under  the  laws  of  the  State  for  the 
purpose  of  forming  and  maintaining  a  library,  reading 
room,  and  museum  for  the  city,  and  the  erection  of  a 
building  for  the  use  of  such  library  and  for  the  support 
and  maintenance  of  the  same.  This  latter  corporation  was 
not  one  for  pecuniary  profit,  and  was  created  on  or  about 
October  16,  1890.  In  February  of  the  year  1891  the  city 
passed  a  long  ordinance,  in  which  it  was  recited  that  it 
(the  city)  could  not  erect  a  library  building,  but  that  it 
would  be  erected  by  a  private  corporation  upon  its  own 
credit,  and  then  purchased  by  the  city  and  paid  for  in 
installments  out  of  the  library  tax,  and  that  offices  could 
thereby  be  procured  for  the  city  and  the  use  thereof  paid 
for  out  of  the  general  funds  of  the  city,  and  a  grant  was 
made  by  said  ordinance  to  the  library  association  of  au- 
thority to  erect  and  maintain  a  library  for  the  use  of  the 
inhabitants,  the  city  to  cause  the  land  in  question  to  be 
conveyed  to  the  library  association  upon  the  agreed  con- 
sideration of  $30,000,  to  be  accounted  for  as  payment  of 
that  amount  of  the  purchase  price  upon  repurchase  by  the 
city.  Conveyance  was  accordinprly  made  of  the  property  to 
the  Library  &  Building  Association.     It  was  also  provided 
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in  the  ordinance  that  the  library  association  should  within 
eighteen  months  construct  a  suitable  library  building  upon 
the  property  described,  the  cost  of  which  should  not  exceed 
the  sum  of  $150,000.  It  was  also  provided  that  the  li- 
brary association  might  issue  mortgage  bonds  upon  the 
property  to  an  amount  not  exceeding  $80,000,  payable  at 
the  option  of  the  association,  or  the  owners  of  the  ground, 
within  ten  years  from  date,  the  bonds  to  be  a  lien  upon 
the  building  and  grounds  prior  and  superior  to  any  claim 
of  the  city  or  its  library  fund  for  the  repurchase  of  the 
property.  It  was  also  provided  that  the  interest  and  a  part 
of  the  principal  of  the  bonds  should  be  paid  out  of  the 
library  tax  as  a  preferred  claim.  The  city  also  obligated 
itself  to  levy  a  library  tax  for  a  sum  sufficient  to  pay  the 
interest  on  the  bonds  or  notes,  to  pay  $5,000  annually  of 
the  principal  of  said  bonds  and  the  necessary  expenses  of 
operating  the  library.  It  was  also  provided  that  when  the 
building  should  have  been  completed,  the  association  should 
lease  certain  rooms  therein  to  the  city,  the  rentals  thereof 
being  fixed  by  the  ordinance.  This  lease  was  to  run  for 
ten  years,  and  the  rentals  were  to  be  paid  quarterly.  Pro- 
vision was  made  as  to  how  these  rentals  should  be  used 
by  the  association;  but,  as  this  is  not  regarded  as  ma- 
terial, we  shall  not  set  it  forth.  Provision  was  also  made 
for  the  purchase  of  the  ground  and  building  by  the  city 
upon  giving  thirty  day's  written  notice,  the  exact  language 
of  the  ordinance  reading  as  follows: 

Whenever  the  said  city  of  Sioux  City  shall  desire  to 
purchase  the  said  ground  and  building  for  said  library 
funds  upon  one  month's  previous  notice  in  writing  to  said 
company,  it  shall  have  the  right  to  take  possession  of,  own 
and  control  the  same  upon  payment  to  said  company  in 
full  for  the  same  the  actual  cost  of  the  same,  after  deduct- 
ing the  outstanding  mortgage  bonds,  the  payments  thereon 
theretofore  made,  and  shall  also  pay  eight  .percent  interest 
on  such  net  unpaid  balance,  and  all  unpaid  and  Ipjritimate 
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operating  expenses  connected  with  the  management  of  said 
building  by  said  company,  and  the  floating  or  unbonded 
debt  of  said  company,  lawfully  incurred  in  and  about  said 
business,  and  no  more,  and  for  the  purpose  of  verifying 
such  cost  or  expenses  the  city  shall  have  access  to  all  the 
books,  contracts,  vouchers,  records  and  papers  belonging  to 
said  company,  and  upon  such  payment  said  company  shall 
surrender,  convey  and  transfer  to  said  city  for  said  library 
fund,  said  grounds  and  buildings,  furniture  and  fixtures 
therein,  subject  to  any  outstanding  mortgage  or  other  liens 
thereon. 

The  ordinance  concludes  as  follows: 

Sec.  12.  It  is  the  intention  of  this  ordinance  that 
a  building  shall  be  provided  that  shall  furnish  a  suitable 
place  for  keeping  the  public  city  library,  which  may  ul- 
timately be  purchased  by  said  city  at  its  actual  cost, 
and  that  the  said  company  building  it  shall  not  make  a  net 
income  on  the  same  exceeding  8  percent  upon  the  ad- 
vances from  its  own  funds  made  therefor,  and  that  the 
income  from  the  parts  of  said  building  not  used  at  the 
beginning  for  library  purposes  shall  be  applied  to  the 
benefit  of  said  library. 

Pursuant  to  this  ordinance  and  the  conveyance  made 
thereunder,  the  city  and  the  library  association  entered  into 
a  formal  written  contract,  the  material  parts  of  which  read 
as  follows: 


Now,  therefore,  in  consideration  of  the  premises  and 
of  one  dollar  by  each  of  said  parties  to  the  other  paid,  and 
for  the  object  and  intent  of  said  ordinance  into  eflFect, 
and  in  pursuance  of  the  statutes  in  such  cases  made  and 
provided,  it  is  hereby  agreed  by  and  between  said  parties 
as  follows: 

First.  Said  party  of  the  second  part  shall  within 
the  time  in  said  ordinance  specified,  erect  said  library 
hnilding  and  equip  the  same  for  the  use  of  said  library, 
and  lease  such  portion  of  the  same  to  the  city  as  required 
and  in  the  manner  and  on  the  terms  and  in  all  respects  as 
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provided  and  contemplated  in  said  ordinance,  ana  use  and 
apply  the  funds  received  from  the  city  in  the  manner  and 
for  the  purpose  required  in  said  ordinance,  and  in  all 
other  respects  comply  therewith. 

Second.  Said  first  party  shall  cause  to  be  conveyed 
to  said  second  party  the  library  site  to  wit:  The  east  100 
feet  of  lot  9  and  the  east  100  feet  of  the  south  31  feet  of 
lot  10,  in  block  5,  Sioux  City  east  addition,  Woodbury 
County,  Iowa,  for  mentioned  consideration  of  thirty  thou- 
sand dollars  ($30,000),  and  for  use  of  said  building  for 
library  purposes  said  first  party  shall  pay  from  year  to 
year  a  sum  equal  to  the  amount  specified  in  and  by  said 
ordinance  and  therein  contemplated  to  be  levifed  and  col- 
lected by  a  library  tax,  which  shall  in  no  case  exceed  three 
mills  on  the  dollar  for  any  one  year,  and  which  sum 
shall  be  paid  from  and  out  of  and  shall  be  raised  for  that 
purpose  by  a  special  tax,  as  authorized  and  provided  by 
section  461  of  the  Code  of  Iowa  and  chapter  18  of  the 
Laws  of  the  Twenty-Second  General  Assembly  of  Iowa, 
and  by  the  statute  in  such  cases  made  and  provided,  and 
which  shall  be  so  paid  from  year  to  year  to  the  persons 
and  parties  and  as  and  in  the  manner  in  said  ordinance 
specified,  and  the  amount  levied  and  collected  by  said 
library  tax  shall  never  be  applied  or  appropriated  to  any 
use  whatever  by  said  city,  except  the  payment  therefrom 
as  specified  and  contemplated  in  said  ordinance,  and  to  the 
purchasing  and  retiring  said  mortgage  debt  and  contribut- 
ing to  the  sinking  fund  and  the  purchase  of  said  property, 
and  as  provided  by  said  ordinance  and  the  laws  governing 
the  same,  and  such  sinking  fund  shall  in  no  case  be  applied 
or  appropriated  for  any  purpose  whatever  save  and  except- 
ing the  retiring  of  said  bonds.  And  said  party  shall,  from 
its  general  funds,  as  current  running  expenses  of  the  city, 
pay  annually  the  rental  of  four  percent  upon  the  value  of 
the  part  used  by  it  for  general  city  purposes,  all  as  pro- 
vided in  said  ordinance,  and  each  party  shall  on  its  part 
perform  and  keep  the  requirements  in  said  ordinance  pro- 
vided the  same  as  if  written  at  length  in  this  contract. 

This  contract  was  made  on  the  9th  day  of  March, 
1901.  On  July  1,  1901,  the  Library  &  Building  Associa- 
tion  issued    $80,000   in   bonds   against   the   property,    and 
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soon  thereafter  undertook  the  erection  of  a  building  on  the 
lot  conveyed  to  it  In  so  doing  it  damaged  plaintiffs 
abutting  property,  and  in  an  action  brought  by  him  against 
the  city  and  the  library  association  he  recovered  judg- 
ment against  the  association  in  the  sum  of  $3,125.  The 
city  was  held  not  liable  in  that  suit  for  the  damages  done. 
'While  a  motion  for  a  new  trial  was  pending  in  that  case 
the  Library  &  Building  Association  transferred  the  build- 
ing and  grounds  to  the  city  of  Sioux  City.  This  occur- 
red August  23,  1899.  Soon  thereafter  the  city  caused  its 
trustees  to  reconvey  the  l^al  title  to  the  property  to  the 
library  association,  and  on  July  1,  1901,  it  issued  $80,000 
in  bonds  against  the  property.  From  year  to  year,  from 
that  time  down  to  the  day  of  trial,  the  city  caused  a  levy 
of  taxes  to  be  made  according  to  its  ordinance  and  con- 
tract, and,  in  addition  to  the  interest  on  the  bonds,  paid 
$57,000  of  the  principal  thereof,  and  also  paid  the  rentals 
fixed  for  the  use  of  its  offices.  This  action  is  to  set  aside 
the  deed  made  by  the  library  association  to  the  city,  dated 
August  9,  1899,  upon  the  ground  that  it  was  without  con- 
sideration, and  was  and  is  fraudulent  and  void,  because 
made  with  intent  to  hinder,  delay  and  defraud  creditors. 
The  library  association  was  made  a  party,  and  being  in 
default,  a  decree  was  rendered  against  it  as  of  date  June 
19,  1905.  Upon  trial  to  the  court  upon  the  issues  pre- 
sented by  the  city  a  decree  was  also  entered  against  it  as 
of  date  June  1,  1907.  The  city  alone  appeals,  and  it  did 
not  serve  notice  on  the  library  association.  The  primary 
liability  of  the  city  for  the  damages  done  plaintiflF  has 
been  adjudicat^ed,  and  can  not  be  relitigated  in  this  action, 
and  the  only  question  for  determination  here  is,  Should 
the  deed  from  the  association  to  the  city  be  set  aside  be- 
cause without  consideration,  or  by  reason  of  being  fraudu- 
lent and  void  as  to  the  creditors  of  the  association? 

I.     First,  it  is  ar^ied  that,  as  no  notice  of  appeal  was 
served  upon  the  library  association,  this  court  is  without 
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jurisdiction  of  the  action,   and  the  appeal  should  be  dis- 
I  appeu.-  scr-      iiiissed.      Eeduced    to   its    last   analysis,    the 
ncce^^y^^'^^'    ^^^^  ^^  ^^  Ordinary  one  wherein  a  judgment 
parties.  creditor    is    seeking,    by    bill    in    equity,    to 

subject  property  standing  in  the  name  of  a  stranger  to 
payment  of  his  judgment,  upon  the  ground  that  this 
stranger,  by  reason  of  fraud  or  otherwise,  holds  the  title  in 
trust,  subject  to  the  payment  of  his  claim.  This  trust  may 
grow  out  of  a  showing  of  fraud  or  want  of  consideration 
for  the  conveyance,  or  it  may  be  shown  that  the  title  is 
in  fact  held  in  trust  subject  to  the  payment  of  all  just 
debts  of  the  grantor.  In  such  cases  the  grantor,  while  a 
proper,  is  not  a  necessary,  party.-  Potter  v,  Phillips,  44 
Iowa,  353;  Harlin  v,  Stevenson,  30  Iowa,  371;  Dunn  v. 
Wolf,  81  Iowa,  688.  This  is  upon  the  theory  that,  as  the 
grantor  has  parted  with  all  his  interest  in  the  property,  he 
is  concluded  by  the  conveyance  from  claiming  any  interest 
therein.  This  being  true,  it  was  not  necessary  for  the 
city  to  vserve  its  notice  of  appeal  upon  the  library  as- 
sociation, for,  no  matter  what  the  final  decree  here,  its 
interests  can  not  be  injuriously  affected.  In  Wright  v, 
Mahaffey,  76  Iowa,  96,  it  is  squarely  held  that  notice  of 
appeal  need  not  be  served  upon  the  grantor,  although  made 
a  party  to  the  proceedings. 

II.     If  we  understand  the  contention  made  for  appel- 
lant, it  is  that  the  city  did  not  act  fraudulently  in  taking 
the  deed,  that  it  simply  took  what  it  had  a  right  to  demand 
Fkaudulekt       lender  its   contract   with   the  library  associa- 
c?edit2^n?^^'     ^^^^  made  prior  to  the  time  when   any  lia- 
smts.  bility  to  the  plaintiff  arose,  and  that  in  carry- 

ing out  this  contract  it  perpetrated  no  fraud.  The  trial 
court  did  not  attempt  to  settle  the  rights  of  the  bondholders, 
nor  to  adjudicate  the  rights  of  the  city  in  and  to  the  li- 
brary property  growing  out  of  payments  made  under  the 
ordinance  and  contracts  hitherto  set  out.  All  that  it  did 
was  to  set  aside  the  deed  from  the  library  association,  which 
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was  filed  for  record  August  25,  1899,  as  being  fraudulent 
and  void  and  of  no  effect  in  so  far  as  plaintiff's  judgment 
is  concerned.  Whatever  rights  the  bondholders  may  have, 
and  whatever  equities  may  exist  in  favor  of  the  city  inde- 
pendent of  the  deed,  do  not  seem  to  have  been  adjudicated 
On  this  appeal,  then,  we  have  the  simple  question  of  fact 
Was  this  deed  made  with  intent  to  hinder,  delay  or  defraud 
creditors,  and  should  it  be  set  aside  for  that  reason?  It 
will  be  observed  that  no  certain  time  was  fixed  for  the  re- 
conveyance of  the  property  to  the  city.  The  right  thereto 
was  optional  with  the  city  upon  notice  given.  The  pur- 
chase price  was  fixed  although  not  in  a  stated  sum,  and 
was  to  be  more  than  the  city  had  already  invested  therein. 
As  to  this  excess  it  was  in  truth  a  purchaser,  and  not  simply 
a  creditor  seeking  to  secure  its  claim.  Being  such  pur- 
chaser, it  occupied  a  different  relation  from  that  of  cred- 
itor, and,  if  it  knew,  or  had  reason  to  believe,  that  the 
library  association  was  attempting  to  defraud  its  creditors, 
was  chargeable  with  such  knowledge,  and  to  the  extent  of 
the  price  paid,  or  agreed  to  be  paid,  or  to  the  valuation 
over  and  above  its  legitimate  claims  theretofore  created, 
was  a  trustee  for  the  library  association,  and  the  property 
to  that  extent  was  liable  to  the  payment  of  the  debts  of 
the  association.  There  is  no  doubt  under  the  record  that 
the  city  had  knowledge  of  plaintiff's  judgment,  and  that 
the  library  association  was  endeavoring  to  avoid  the  pay- 
ment thereof  by  transferring  the  property  to  the  city,  and 
we  are  constrained  to  hold  that  the  officers  of  the  city 
either  had  actual  knowledge  of  such  purpose,  and  partici- 
pated therein,  or  that  they  had  such  notice  as  should  have 
put  them  upon  inquiry  which,  if  followed  up,  would  have 
disclosed  the  intent  of  the  library  association.  In  either 
event  the  deed  should  be  set  aside,  and  the  property  held 
subject  to  the  payment  of  the  judgment.  Liddle  v.  Allen, 
90  Iowa,  738 ;  Richards  v.  Schreiber,  98  Iowa,  422 ;  Rosen- 
heim V.  Flanders,  114  Iowa,  291 ;  Carbiener  v*  Montgomr 
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ery,  97  Iowa,  659;  Parker  v.  Parker,  56. Iowa,  111.  As 
the  district  court  did  not  attempt  to  fix  the  right  of  the 
bondholders  or  of  the  city  independent  of  the  conveyance, 
we  do  not  do  so  in  this  opinion. 

All  that  is  now  held  is  that  the  district  court  was 
right  in  setting  aside  the  conveyance  to  the  city.  This 
being  true,  the  decree  must  be,  and  it  is,  affirmed. 


State  of  Iqwa,  Appellant,  v.  Andeew  NESLTJin),  Appellee. 

Pure  food:  labeling  packaqes.  A  dealer  commits  no  offense 
against  the  pure  food  statutes,  relating  to  labeling  packages 
to  show  their*  constituents,  by  taking  small  amounts  from  an 
ordinary  commercial  package  properly  labeled  and  selling  the 
same  to  customers  without  further  labeling  the  same 

Appeal  from  Polk  District  Court. — ^Hon.   W.   H. 
McHeney,  Judge. 

Tuesday,  March  9,  1909. 

Defendant  was  indicted  for  the  crime  of  selling,  ex- 
changing, delivering  and  having  in  his  possession,  with  in- 
tent to  sell,  exchange  and  expose  and  offer  for  sale,  mis- 
branded  and  adulterated  food.  A  jury  was  waived,  and 
upon  submission  to  the  court  the  defendant  was  found  nof 
guilty.     From  the  judgment  the  State  appeals. — Affirmed. 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Oillispie  &  Bannister,  for  appellee. 

Deemes,  J. — The  sections  of  the  law  under  which  the 
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indictment     was    found    being     4999a2.0,     4999a21,     and 
4999a22    (Code   Supp.    1907),   read   as  follows: 

Ko  person,  firm  or  corporation,  by  himself,  officer, 
servant  or  agent,  or  as  the  officer,  servant  or  agent  of  any 
other  person,  firm  or  corporation,  shall  manufacture  or  in- 
troduce into  tlie  State,  or  solicit  or  take  orders  for  delivery, 
or  sell,  exchange,  deliver  or  have  in  his  possession  with 
the  intent  to  sell,  exchange  or  expose  or  offer  for  sale  or 
exchange,  any  article  of  food  which  is  adulterated  or  mis- 
branded,  within  the  meaning  of  this  act.  Provided,  that 
none  of  the  penalties  set  forth  in  this  act  shall  be  imposed 
upon  any  common  carrier  for  introducing  into  the  State, 
of  having  in  its  possession,  any  adulterated  or  misbranded 
articles  of  food,  where  the  same  were  received  by  said  car- 
rier for  transportation  in  the  ordinary  course  of  its  busi- 
ness and  without  actual  knowledge  of  the  adulteration  or 
misbranding  thereof.  Provided,  that  any  manufacturer, 
wholesaler  or  jobber  may  keep  goods  specifically  set  apart 
in  his  stock  for  sale  in  other  states,  which  might  otherwise 
be  in  violation  of  the  provisions  of  this  act.  .  .  .  The 
term  ^misbranded'  as  used  herein  shall  apply  to  all  articles 
of  food,  or  articles  which  enter  into  the  composition  of  food, 
the  package  or  label  of  which  shall  bear  any  statement,  d(?- 
sign,  or  device  regarding  such  article,  or  the  ingredients  or 
substances  contained  therein  which  shall  be  false  or  mis- 
leading in  any  particular,  and  to  any  food  product  which 
is  falsely  branded  as  to  the  State,  territory  or  country  in 
which  it  is  manufactured  or  produced,  or  which  bears  any 
statement  of  the  w^eight  or  measure  unless  the  same  be  a 
correct  statement  of  the  net  weight  or  measure  of  the  con- 
tents. For  the  purpose  of  this  act  an  article  of  food  shall 
be  deemed  to  be  adulterated:  First  If  any  substance  or 
substances  has  or  have  been  mixed  -and  •packed  with  it  so  as 
to  reduce  or  lower  or  injuriously  affect  its  quality,  strength 
or  purity.  Second.  If  any  substance  or  substances  has  or 
have  been  substituted  wholly  or  in  part  for  the  article. 
Third.  If  any  valuable  constituent  of  the  article  has  been 
w^holly  or  in  part  abstracted.  .  .  .  Eighth.  .  .  . 
Provided,  that  an  article  of  food  which  does  not  eontain 
any  added  poisonous  or  deleterious  ingredient  shall  not  be 
deemed   to   be   adulterated    in   the   following  cases:      (1) 
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.  .  .  (2)  In  the  case  of  articles  labeled,  branded,  or 
tagged,  so  as  to  plainly  indicate  that  they  are  mixtures, 
compounds,  combinations,  imitations  or  blends,  provided 
that  the  same  shall  be  labeled,  branded  or  tagged,  so  as 
to  show  the  exact  character  and  the  name  and  quantity  or 
proportion  of  each  constituent  thereof;  and  provided  fur- 
ther, that  nothing  in  this  act  shall  be  construed  as  requir- 
ing or  compelling  proprietors  or  manufacturers  of  proprie- 
tary foods  which  contain  no  imwholesome  ingredient  to 
disclose  their  trade  formulas,  except  in  so  far  as  the  pro- 
visions of  this  act  may  require  to  secure  freedom  from 
adulteration  or  imitation. 

The  case  was  tried  upon  an  agreed  statement  of  facts, 
the  material  parts  of  which  are  as  follows: 

That  the  defendant,  on  or  about  the  26th  day  of  Feb- 
ruary, 1908,  sold  and  delivered  to  one  Lytton  a  package  of 
lard  amounting  to  about  one  pound.  That  the  said  package 
of  lard  was  taken  from  a  50-pound  can  of  lard,  which  was 
in  the  store  of  the  said  defendant,  If eslund.  That  the  said 
Neslund  did  not  attach  to  the  said  10-cent  package  of  lard 
any  label  or  tag  showing  the  constituent  elements  thereof. 
That  the  said  lard  was  in  fact  96  percent  pure  lard,  4 
percent  beef  suet,  one  ounce  B.  Heller  &  Company's  lard 
purifier  to  200  pounds  of  lard;  that  the  said  50-pound 
can  of  lard  in  the  store  of  the  said  defendant  had  standing 
against  it  a  large  placard  which  had  printed  thereon  in 
large  type  the  following:  ^My  lard  is  composed  of  the 
following  ingredients  and  none  other:  Ninety-six  percent 
pure  lard,  4  percent  beef  suet,  1  oz.  B.  Heller  &  Co.'s  lard 
purifier  to  two  hundred  pounds  of  lard.'  That  the  said 
placard  was  tied  with  a  cord  around  the  can  in  which  the 
lard  was  kept.  The  charging  part  of  the  indictment  reads 
as  follows:  For  that  the  defendant  did  have  in  possession 
with  intent  to  sell,  exchange  and  expose  and  offer  for  sale 
and  exchange,  and  did  sell,  exchange  and  deliver  to  one 
E.  C.  Lytton  a  certain  quantity  of  lard,  so  called  which 
contained  and  had  mixed  with  it  beef  stearin;  that  the 
same  was  not  labeled,  branded  or  tagged  so  as  to  plainly 
indicate  that  it  was  a  mixture,  compound,  combination, 
imitation  or  blend;  neither  was  it  labeled,  branded  or  tag- 
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ged  so  as  to  show  the  exact  character  and  the  name  and 
quantity  or  proportion  of  each  constituent  thereofc 

The  statutes  relied  upon  are  penal  in  character,  and 
must  have  a  strict  construction,  and  the  only  question  in 
the  case  is :  Do  they  cover  such  a  transaction  as  is  disclosed 
by  the  agreed  statement  of  facts.  It  may  be  conceded  for 
the  purposes  of  the  case  that  the  article  sold  by  defendant 
was  adulterated,  within  the  meaning  of  the  statutes  under 
consideration;  but,  in  order  to  justify  a  conviction  under 
the  statute,  it  must  be  sho\\Ti,  as  we  think,  that  the  article 
sold  may  properly  be  defined  as  a  package.  The  lard 
which  defendant  sold  was  taken  from  a  package  which 
was  properly  labeled,  and  he  is  accused  of  having  in  pos- 
session, with  intent  to  sell,  a  quantity  of  lard  which  was 
not  properly  labeled.  The  proof  in  no  manner  sustains 
this  charge,  unless  the  small  amount  taken  by  him  from  a 
properly  labeled  package,  and  sold  to  Lytton,  was  a  pack- 
age which  in  itself  should  have  been  labeled  as  the  law  pro- 
vides. The  state  makes  no  contention  that  the  original 
package  from  w^hich  the  pound  of  lard  was  taken  was  not 
properly  labeled  as  required  by  law,  and  its  sole  contention 
here  is  that  no  matter  how  small  the  quantity,  or  what  the 
nature  of  the  package,  the  retailer  must  label  it  the  same 
as  if  he  were  the  manufacturer,  and  that  each  separate 
subdivision  of  the  goods  taken  from  a  properly  labeled 
package  in  and  of  itself  constitutes  a  package  which  must 
be  labeled  as  the  one  prepared  by  the  manufacturer.  This 
does  not  appear  to  have  been  the  legislative  intent;  and, 
taking  the  act  as  a  whole,  we  think  it  clearly  appears  that 
it  is  the  package  which  is  put  up  by  the  manufacturer  or 
packer  for  commercial  purposes.  True  the  word  "dealer" 
is  used,  but  the  term  is  found  in  conjunction  wnth  the 
words  "manufacturer"  or  "packer,"  and  undoubtedly  has 
reference  to  the  ordinary  package  put  up  by  the  dealer  as 
a  manufacturer  or  packer  puts  it  up,  as  distinguished  from 
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a  small  amount  taken  from  a  package  properly  put  up  by 
a  manufacturer  or  packer.  Of  course,  neither  a  man- 
ufacturer, packer  or  dealer  will  be  allowed  to  avoid 
the  law  by  putting  up  unusually  or  unreasonably  large 
packages  for  the  purpose  of  avoiding  the  law;  but,  if  com- 
mercial usages  are  followed,  and  the  ordinary  sized  pack- 
ages put  up  for  commercial  use  are  properly  labeled, 
a  dealer  is  not  liable  to  prosecution  for  taking  small 
amounts  from  these  properly  labeled  packages  and 
selling  to  his  customers  without  a  label.  A  package  usually 
means  a  bundle  put  up  for  commercial  handling,  State  v. 
Board  of  Assessors,  46  La.  Ann.  145  (15  South.  10,  49 
Am.  St  Rep.  318),  and  as  used  in  the  action  under  con- 
sideration, it  means  the  package  put  up  by  the  manufac- 
turer or  packer  or  dealer  for  ordinary  commercial  use.  It 
does  not  apply,  in  our  opinion,  to  small  amounts  taken 
from  properly  labeled  packages  to  meet  the  wants  or  de- 
sires of  a  particular  customer  who  does  not  care  for  the 
package  so  put  up.  We  have  already  intimated  that  the 
trade  can  not,  for  the  purpose  of  avoiding  the  provisions 
of  the  act,  put  up  unusually  large  packages,  or  otherwise 
change  their  business  so  as  to  avoid  the  manifest  purpose 
or  intent  of  the  act.  But  the  act  can  not,  without  undue 
license,  be  held  to  apply  to  small  sales  from  ordinary  com- 
mercial packages  properly  labeled.  The  dealer  has  the 
right  to  supply  this  small  demand;  and,  so  long  as  his 
conduct  is  not  such  as  to  indicate  a  purpose  to  avoid  the 
statute  by  selling  what  would  ordinarily  be  deemed  to  be 
the  equivalent  of  a  commercial  package,  by  taking  that 
amount  from  an  unusually  large  one,  his  act  is  not  to  be 
deemed  in  violation  of  law.  In  confirmation  of  this  view, 
see  Haley  v.  State,  42  Neb.  556  (60  N.  W.  962,  47  Am. 
St  Rep.  718)  ;•  Commonwealth  v.  Schollenberger,  156  Pa. 
201  (27  Atl.  30,  22  L.  R.  A.  155,  36  Am.  St  Rep.  32). 

The  judgment  of  the  district  court  seems  to  be  correct, 
and  it  is  affirmed. 

Vol.  141  Ia.— 30 
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H,  E.  Teachout  v.  Alexawdeb  Duffus  and  Susan 
DuFFus  ET  AL.,  Appellants. 

Easements:  implieo  grant.     On  the  conveyance  of  one  of  two  ad- 

1  joining  lots,  upon  the  boundary  line  between  which  a  driveway 
has  been  constructed  for  the  accommodation  of  both,  by  one 
in  whom  there  was  an  unity  of  title  and  possession,  there  is  an 
implied  grant  of  the  right  to  use  the  driveway  as  an  easement 
appurtenant  to  the  lot  conveyed. 

Mortgages:    foreclosure:    parties.      The    foreclosure    of    a    mort- 

2  gage  does  not  cut  off  the  rights  of  persons  in  the  property 
who  are  not  made  parties  to  the  proceedings. 

Appeal  from  Polk  District  Court. — Hon.  A.  H.  McVby, 

Judge. 

Tuesday,  Makch  9,  1909. 

Action  in  equity  to  confirm  an  easement  as  appurte- 
nant to  the  plaintiff's  premises  and  to  enjoin  the  defend- 
ants from  interfering  with  the  plaintiff's  use  thereof.  The 
plaintiff  was  awarded  a  part  of  the  relief  prayed,  and 
both  parties  appeal.  The  defendants  will  be  designated 
herein  as  appellants. — Affirmed, 

Dudley  &  Coffin,  for  appellants. 

S.  B.  Allen  and  Sullivan  &  Sullivan,  for  appellee. 

Sherwin,  J. — An  opinion  in  this  case  was  filed  on 
the  9th  of  April,  1908,  but  a  rehearing  was  granted,  and 
the  case  has  been  resubmitted. 

The  plaintiff  is  the  owner  of  lot  13  and  the  South 
one-half  of  lot  14,  in  block  14  in  the  city  of  Des  Moines. 
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A*  dwelling  house  stands  within  two  or  three  feet  of  the 
north  line  of  said  property,  and  the  premises  are  otherwise 
improved.  The  defendants  are  the  owners  of  lot  15  and 
the  North  one-half  of  lot  14  in  the  same  block,  and  their 
property  is  improved  and  used  for  residence  purposes. 
The  Lewis  Investment  Company  was  at  one  time  the  own- 
er of  all  of  these  lots.  It  acquired  title  to  the  property 
owned  by  the  plaintiff  in  August,  1890,  and  title  to  that 
owned  by  the  defendants  in  1892,  and  it  held  title  thereto 
until  November  24,  1894,  at  which  time  both  properties 
were  conveyed  to  Geo.  H.  Lewis,  trustee,  who  subsequently 
conveyed  lot  13  and  the  South  one-half  of  lot  14  to  Nelson 
Royal,  assignee,  in  March,  1898.  Nelson  Koyal  and  Geo. 
II.  Lewis  joined  in  a  conveyance  of  the  last-mentioned 
property  to  one  Newton,  the  plaintiff's  remote  grantor. 
The  Marble  Savings  Bank  acquired  title  to  lot  15  and  the 
North  one-half  of  lot  14  by  sheriff's  deed  in  March,  1900, 
and  conveyed  said  property  to  Duffus  in  October,  1904. 
Between  July,  1892,  and  March,  1898  (on  which  later  date 
the  plaintiff's  property  passed  from  Nelson  and  Lewis  to 
Newton),  both  properties  were  owned  in  fact  by  the  Lewis 
Investment  Company.  After  the  investment  company  had 
become  the  owner  of  both  properties,  it  constructed  a  drive- 
way along  the  center  line  of  lot  14,  the  south  side  of  said 
driveway  being  two  or  three  feet  north  of  the  north  side 
of  the  house  on  the  plaintiff's  property.  This  driveway 
extended  across  the  lot  to  the  barn  on  the  east  end  thereof, 
and  it  was  made  of  cinders.  The  investment  company  abo 
constructed  a  coal  chute  on  the  north  side  of  the  plaintiff's 
house  and  arranged  the  furnace  room  and  furnace  so  that 
the  coal  used  should  be  taken  in  through  said  chute.  There 
was  no  way  of  getting  to  this  chute  with  coal  except  by 
use  of  the  driveway  in  question,  and  the  driveway  was  con- 
tinuously used  for  that  purpose  and  for  the  purpose  of 
reaching  the  plaintiff's  barn  until  it  was  obstructed  by  the 
defendants  a  short  time  before  this  suit  was  commenced. 
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The  plaintiff  and  his  grantors^  when  they  purdiased,  un- 
derstood that  the  driveway  was  a  part  of  the  property  pur- 
chased, and  that  it  was  necessary  for  the  use  of  said  prop- 
erty. On  the  original  submission  of  this  case  the  plaintiff 
urged  that  the  true  line  between  the  properties  was  the 
north  line  of  the  driveway,  and,  further,  that  the  line  was 
fixed  by  mutual  agreement  and  acquiescence.  Both  of  these 
positions  he  now  abandons  and  relies  solely  upon  his  third 
contention,  which  was  that  there  was  an  implied  grant  of 
the  easement  at  the  time  of  the  conveyance  by  the  Lewis 
Investment  Company  -to  the  plaintiff^s  grantor.  At  the 
time  the  driveway  was  constructed  and  the  coal  chute  put 
in,  the  Lewis  Investment  Company  was  the  owner  of  both 
pieces  of  property. 

There  was  unity  of  title  and  possession  when  the 
conveyance  was  made  to  the  plaintiff's  grantor,  and  in  such 
cases  it  is  settled  that  on  the  conveyance  of  one  parcel  of 
such  land  there  is  an  implied  grant  or  reser- 
*'  topSSd'gJSint  vation  "of  all  apparent  or  continuous  ease- 
ments or  incidents  of  property  which  have 
been  created  or  used''  by  the  owner  "during  the  unity  of 
possession,  though  they  could  then  have  had  no  legal  exist- 
ence apart  from  his  general  ownership."  Washburn  on 
Easements,  81 ;  Carrigg  v.  Bank,  136  Iowa,  261,  and  cases 
therein  cited.  That  the  driveway  in  question  was  an  ap- 
parent and  visible  easement  belonging  to  the  property  con- 
veyed to  the  plaintiff's  grantor  does  not  admit  of  doubt, 
and,  if  it  is  reasonably  necessary  for  the  use  of  his  prop- 
erty, he  is  entitled  to  its  continuance.  If  the  driveway 
were  to  be  now  closed,  the  plaintiff  would  be  compelled  to 
make  substantial  changes  in  his  house  and  grounds,  all 
of  which  would  be  a  serious  damage  to  his  property.  We 
reach  the  conclusion  therefore  that  the  driveway  is  reason- 
ably necessary  for  the  fair  enjoyment  of  the  plaintiff's 
property,  and  that  he  had  the  right  to  continue  its  use. 

The    mortgage    through    which    the    Marble    Savings 
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Bank   acquired   title  was  executed   before   the   investment 

company  took  title  to  the  property,  but  the  then  owner  of 

the  plaintiff's  property  was  not  made  a  party 

foreclosure:       to  the  forcclosurc  proceedings,  and  his  rights 

parties.  i  <•  «•  tit  'tt 

were  not  therefore  cut  off.  Phillips  v. 
Blair,  38  Iowa,  649;  Thompson  v.  Miner,  30  Iowa,  386; 
Carrigg  v.  Bank,  supra.  The  appellee  does  not  now  press 
the  claim  that  a  part  of  his  bam  should  be  permitted  to 
stand  on  the  defendants'  land,  and  we  need  say  no  more  on 
the  subject  than  that  we  think  the  decree  below  right  in  all 
respects. 

The  judgment  is  therefore  affirmed,  on  both  appeals. 


Isaac  Cohen,  Appellee,  v.   Sioux  City  Traction  Com- 
pany, Appellant. 

Street    railways:     injury    to    passenger:     negligence:     EViBfeNCE. 

1  Where  the  evidence  concerning  a  street  car  accident,  though 
conflicting,  warranted  a  finding  that  plaintiff  gave  a  stop  signal 
which  was  recognized  by  the  conductor  and  a  purpose  to  stop 
the  car  was  manifest,  and  with  knowledge  of  this  fact  plaintiff 
with  ordinary  care  was  in  the  act  of  alighting,  when  by  a  sudden 
jerk  of  the  car  he  lost  his  footing  and  was  dragged  some  dis- 
tance before  the  car  came  to  a  stop,  a  verdict  of  negligence 
on  the  part  of  the  company  should  not  be  disturbed. 

Same:   instruction.     Where   the   evidence   tended   tq   show   that   it 

2  was  the  usual  custom  for  street  cars  to  stop  at  street  inter- 
sections only,  so  that  the  conductor  might  have  understood  a 
stop  signal  as  indicating  a  desire  to  alight  at  the  next  street 
rather  than  at  an  intermediate  point,  the  jury  should  have  been 
instructed  that  defendant  was  not  bound  to  anticipate  that 
plaintiff  would  leave  the  car  elsewhere  than  at  the  usual  stop- 
ping place. 

Same:  negugence.     Where  a  street  car  passenger  indicates  to  the 

3  conductor  a  desire  to  leave  the  car  at  a  place  other  than  the 
usual   stopping  place  and  the  conductor   understanding   the   re- 
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quest  assents  thereto,  and  the  car  having  stopped  or  slowed 
down  so  that  the  passenger  may  with  reasonable  prudence 
attempt  to  alight  but  is  injured  in  so  doing  by  a  sudden  jerk 
of  the  car,  the  company  is  liable  for  negligence. 

Practice:  informal  or  defective  verdicts  :  correction.  It  is  proper 
4  to  recall  a  jury  to  correct  an  informal  or  defective  verdict  Where 
the  same  can  be  done  promptly  and  without  prejudice  to  the  los- 
ing party;  as  where  the  jury  returned  both  verdicts,  one  for  plain- 
tiff assessing  his  damages  and  the  other  for  defendant,  a  recall 
and  poll  of  the  jury  on  the  same  day  showed  that  the  return 
of  defendant's  verdict  was  a  mistake  properly  guarded  de- 
fendant's pghts,  and  his  objection  to  the  corrected  verdict 
was  rightly  overruled. 

Appeal  from   }Yoodbury  District   Court. — Hon.    William 
Hutchinson,  Judge. 

Tuesday,  March  9,  1909. 

Action  at  law  to  recover  damages  for  personal  in- 
jury. Verdict  and  judgment  for  plaintiflf,  and  defendant 
appeals. — Reversed. 

J.  S.  Lawrence,  for  appellant. 

Jepson  &  Jepson  and  J.  W.  Ilallam,  for  appellee. 

Weaver,  J. — The  plaintiff  alleges  that^  having  en- 
tered one  of  the  defendant's  cars  for  the  purpose  of  becom- 
ing a  passenger  thereon,  another  person  standing  upon  the 
street  called  him  to  return,  whereupon  he  signaled  the  con- 
ductor to  stop  the  car  (which  had  begim  to  move  forward) 
and  permit  him  to  alight,  and  while  in  the  act  of  alighting 
or  preparing  so  to  do  the  defendant's  servants,  knowing  his 
peril,  suddenly  and  negligently  increased  the  speed  of  the 
car,  throwing  him  to  the  ground  in  such  manner  that  his 
arm  was  crushed  under  the  wheels,  and  he  was  otherwise 
seriously  injured.     The  defendant  denies  all  of  the  allega- 
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tions  of  the  petition  and  alleges  that  plaintiff  was  injured 
by  reason  of  his  own  negligence. 

The  plaintiff's  evidence  tends  to  show  that  on  the  eve- 
ning of  July  7,  1906,  at  the  comer  of  Fifth  and  Doug- 
lass streets  in  Sioux  City,  he  boarded  one  of  defendant's 
cars  moving  east  along  Fifth  Street  and  in  the  direction 
of  Pierce  Street  The  car  was  of  the  open  or  summer 
pattern,  passengers  entering  their  seats  from  the  side  over 
footboards  provided  for  that  purpose.  Plaintiff  took  a 
seat  near  the  middle  of  the  car,  but  before  it  reached  the 
alley  at  the  middle  of  the  block  one  Renstad,  standing  upon 
the  street,  called  to  plaintiff  to  come  back.  Responding 
to  this  call,  plaintiff  asserts  that  he  arose,  and,  standing 
upon  the  footboard,  supported  himself  by  grasping  the 
handhold  or  bar  with  one  hand,  and  with  the  other  gave 
the  conductor,  who  was  looking  at  him,  the  signal  to  stop. 
His  version  of  what  then  occurred  is  stated  in  the  abstract, 
as  follows: 

I  was  on  the  top  board,  and  raised  my  hand  for  the 
conductor  to  stop.  I  saw  the  conductor  at  the  time.  lie 
was  ahead  of  me.  I  w^as  standing  on  the  running  board 
and  held  with  my  left  hand  the  brass  bar,  and  with  mv 
right  hand  signaled  for  him  to  stop,  and  the  conducfor 
winked  and  motioned  me. this  way  (indicating).  I  said 
*Yes,'  and  he  blew  the  whistle,  and  the  car  slacked  up, 
and  I  went  down  on  the  nmning  board,  on  the  lower  board ; 
yes,  on  the  lower  running  board,  and  then  he  whistled 
twice,  the  conductor,  and  then  the  car  gave  a  big  move, 
you  know,  kind  of  a  jerk,  and  then  I  fell  down.  I  fell 
right  down  and  hit  right  here  (indicating).  At  the  time 
of  this  forward  move  of  the  car  I  was  standing  to  the 
east  and  faced  to  the  east.  I  held  on  the  car  with  my  loft 
hand.  You  see  this,  say,  is  east,  I  was  standing  or  lean- 
ing this  ways  (indicating),  holding  on  with  my  left  hand 
for  the  bar  with  the  handle.  When  I  fell  I  fell  right  on 
the  first  running  board,  and  my  head  hit  right  on  the 
running  board,  and  T  fijot  hurt  right  up  here  (indicating). 
I  struck  on  the  top  running  board.     The  scar  over  my  eye 
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is  where  I  strucL  Mj  feet  was  on  the  ground,  and  mj 
body  was  on  the  running  board^  on  both  running  boards; 
on  one  I  was  hanging  with  mj  left  aruL  I  was  hanging 
this  way  (indicating)  on  the  top  running  board,  and  my 
feet  was  dragging  on  the  ground.  I  fell  right  by  the 
Lerch  building.  There  was  a  pile  of  sand  there.  There 
was  a  pile  of  sand  and  then  there  was  an  alley.  The  pile 
was  west  from  the  alley,  and  the  Lerch  building  is  west  of 
the  alley.  I  think  it  was  about  twenty-five  feet  west  of  the 
alley  that  I  fell,  right  by  the  sand  pile.  I  do  not  know 
how  long  I  remained  in  that  position,  but  I  got — well,  I 
was  unable  to  hold  on  and  turned  loose. 

That  he  did  fall  from  the  car  and  received  an  injury 
necessitating  the  amputation  of  his  arm  is  not  contro- 
verted upon  the  triaL  One  or  two  other  witnesses  corro- 
borate him  in  the  statement  that  as  he  was  in  the  act  of 
alighting  there  was  a  jerk  or  increase  of  speed  by  the  car, 
and  that  he  fell,  grasping  the  handrail  or  footboard,  and 
in  this  position  was  dragged  a  distance  estimated  at  from 
seventy-five  to  one  hundred  and  fifteen  feet  before  his  hold 
was  broken,  and  he  passed  under  the  wheels.  The  testi- 
mony on  part  of  the  defendant  tends  very  strongly  to  show 
that  no  signal  to  stop  was  given,  or  that,  if  given,  it  was 
not  seen  by  the  conductor,  and  that  plaintiff  in  attempting 
to  leave  the  car  while  in  motion  fell  and  was  injured  with- 
out negligence  on  part  of  the  conductor  or  motorman. 
The  jury  found  for  the  plaintiff,  and  from  the  judgment 
rendered  upon  the  verdict  the  defendant  appeals. 

L     The  first  exception   argued  by  counsel  is  to  the 
refusal  of  the  trial  court  to  direct  a  verdict  for  defendant 
because  of  the  alleged  insufficiency  of  the  evidence  to  sup- 
port the  charge  of  negligence.     As  we  have 
ways:  injury     already  indicated,  the  evidence  upon  this  is- 
"vScnS!**        sue  is  in  sharp  conflict,  and,  while  the  num- 
ber of  witnesses   preponderates   in   favor  of 
defendant,  the  rule  which  requires  the  truth  of  such  con- 
tention to  be  submitted  to  the  jury  is  too  elementary  to  re- 
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quire  argument  or  citation  of  authorities.  Counsel's  in- 
sistence that  the  testimony  as  to  the  dragging  of  plaintiff 
for  a  considerable  distance  after  he  fell,  and  while  he  was 
calling  for  help,  is  confined  to  a  single  witness,  one  Bunch, 
is  not  sustained  by  the  record.  The  testimony  of  Bunch  in 
this  respect  is  corroborated  to  a  material  degree  by  that 
of  the  witnesses  Mrs.  Williams  and  A.  Whitebook,  and  by 
the  plaintiff  himself.  If  the  jury  found,  as  it  might  have 
done,  under  the  evidence,  that  plaintiff  gave  the  conductor 
the  stop  signal,  and  the  conductor  recognized  it  and  indi- 
cated a  purpose  to  stop  at  that  place  as  requested,  and  as 
plaintiff  was,  with  the  knowledge  of  the  conductor,  in  the 
act  of  alighting,  the  speed  of  the  car  was  suddenly  in- 
creased, causing  him  to  fall,  and  that  after  his  fall  he  was 
dragged  from  seventy-five  to  one  hundred  and  fifteen  feet, 
crying  aloud  for  help,  before  the  car  was  brought  to  a 
stop,  a  conclusion  of  negligence  drawn  from  such  facts 
ought  not  to  be  disturbed  by  the  court.  There  was  there- 
fore no  error  in  overruling  this  ground  of  the  motion  for 
a  new  trial. 

II.  The  defendant  submitted  certain  requests  for  in- 
structions to  the  jury,  among  which  was  the  following: 
"You  are  instructed  that  under  the  evidence  in  this  case 
J.  Same:  ^^  ^^^  ^^^  *^^  ^"^Y  of  the  defendant  or  its 

"**^™^****°*  conductor  to  anticipate  that  the  plaintiff 
would  leave  the  car  at  the  time  he  attempted  to  do  so,  and 
if  the  plaintiff  alighted,  or  attempted  to  alight,  from  the 
car  in  question  before  it  reached  the  place  at  the  street 
crossing  of  Pierce  Street,  where  said  cars  ordinarily  and  us- 
ually stopped,  pursuant  to  the  usual  and  ordinary  opera- 
tion of  defendant's  street  cars  on  the  line  and  place  in 
question,  then  the  defendant  was  not  guilty  of  any  negli- 
gence in  failing  to  anticipate  that  plaintiff  would  alight 
at  the  place  where  he  attempted  so  to  do."  This  request 
was  denied,  and  no  instruction  was  given  by  the  court 
covering  the  point  thus  suggested.     While  the  phraseology 


Digitized  by  LjOOQiC 


474  Cohen  v.  TaAcriON  Co.  [141  Iowa 

of  the  request  is  probably  open  to  criticism  and  should  have 
been  modified,  the  central  thought  embodied  therein,  that 
the  railway  company  was  not  bound  to  anticipate  the  at- 
tempt of  the  passenger  to  leave  the  car  elsewhere  than  at 
its  usual  or  regular  stopping  place,  ought  to  have  been 
stated  to  the  jury  in  some  form.  The  testimony  tended 
to  show  that  the  regular  stopping  places  for  defendant's 
cars  were  at  the  street  intersections,  and  the  car  in  question, 
having  passed  Douglass  Street,  would  not  regularly  stop 
again  until  it  reached  Pierce  Street  Under  such  circum- 
stances a  stop  signal  given  after  the  car  had  passed  Doug- 
lass Street,  without  other  circumstances  indicating  to  the 
conductor  a  different  intention  on  part  of  the  passenger, 
would  naturally  and  properly  be  interpreted  as  a  request 
to  stop  at  Pierce  Street,  and  the  defendant  would  not  be 
chargeable  with  negligence  for  acting  upon  that  assumption 
and  failing  to  stop  the  car  sooner.  The  error  involved  in 
refusing  this  instruction  is  in  effect  repeated  or  empha- 
sized in  the  ninth  paragraph  of  the  court's  charge,  and  for 
the  reasons  stated  we  hold  the  exception  taken  to  said 
paragraph  is  well  groxmded. 

In  this  holding  we  are  not  to  be  understood  as  saying 
that  as  a  matter  of  law  defendant  could  not  have  been 
negligent  as  charged  in  the  petition,  for  if  the  plaintiff 
3.  Same:  ^7  word  or  gcsturc  indicated  to  the  condue- 

neghgence.  ^^^  ^  desire  to  Icavc  the  e^r  at  the  point 
where  they  then  were,  and  the  conductor,  imderstanding 
the  request,  indicated  his  assent  thereto,  and  the  car  hav- 
ing stopped  or  slowed  down  to  such  a  degree  that  plaintiff, 
acting  as  a  reasonably  prudent  person,  and  with  the  knowl- 
edge of  the  conductor,  was  attempting  to  alight,  and  while 
so  doing  was  thrown  off  by  a  sudden  increase  in  the 
speed  of  the  car,  then  there  was  negligence  for  which  the 
company  would  be  liable. 

III.  It  appears  from  the  record  that,  at  the  close  of 
the   trial,    the   arguments   being  completed,   and   tiie  jury 
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having  been  instructed  by  the  court,  the  parties  in  open 
4.  Practice:  court  agreed  to  the  return  of  a  seated  ver- 

informal  or  -.  __^.  ,        _  .  ,  /•      i 

defective  dict      With  the  Written  charge  of  the  court 

correction.  the  jury  was  given  two  blank  forms  of  ver- 
dict, as  follows:  "Verdict  Xo.  1.  We,  the  jury  find  for 
the  plaintiff,  I.  Cohen,  and  against  the  defendant  the 
Sioux  City  Traction  Company,  and  assess  the  amount  of 

his  recovery  at  $ ,  Foreman.     Verdict  Xo. 

2.     We,  the  jury,  find  for  the  defendant,  the  Sioux  City 

Traction   Company.     ,   Foreman."     After  reaching 

an  agreement  during  the  evening  of  the  same  day,  the 
jury  signed  and  sealed  its  verdict  and  separated.  On  the 
following  morning  the  verdict,  being  opened  and  read  in 
court,  was  found  to  be  in  the  following  form:  "Verdict 
Xo.  1.  We,  the  jury,  find  for  the  plaintiff,  I.  Cohen,  and 
against  the  defendant  the  Sioux  City  Traction  Company, 
and  assess  the  amount  of  his  recovery  at  $2,500.00. 
[Signed]  W.  C.  West,  Foreman."  And:  "Verdict  Xo. 
2.  We,  the  jury,  find  for  the  defendant,  the  Sioux  City 
Traction  Company.  [Signed]  W.  C.  West,  Foreman." 
AMien  this  situation  developed  plaintiff  moved  the  court 
to  recall  the  jury  to  correct  what  counsel  claimed  to  be  an 
evident  mistake  or  inadvertence,  to  which  order  and  pro- 
ceeding the  defendant  objected  on  various  grounds  and 
insisted  that  the  verdict  be  treated  by  the  court  as  one  for 
the  defendant.  The  court  directed  the  jury  to  be  reas- 
sembled at  two  o'clock  of  the  afternoon  of  the  same  day, 
at  which  time  all  of  the  jurors  constituting  the  panel  of 
twelve  appeared  in  the  box,  and  the  court  directed  the  clerk 
to  call  the  roll  upon  their  verdict,  to  which  and  to  each 
subsequent  step  in  the  proceedings  the  defendant  objected. 
Responding  to  this  call,  each  of  the  twelve  jurors  an- 
nounced his  verdict  to  be  for  the  plaintiff.  The  court  tlien 
asked  the  jury  whether  the  signing  of  the  second  form  of 
verdict  was  a  mistake,  and  upon  calling  the  roll  each  juror 
answered  that   it   was   a   mistake.      All   objections   by   the 


Digitized  by  LjOOQiC 


476  Cohen  v.   Traction  Co.  [141  Iowa 

defendant  were  overruled,  and  the  verdict  was  recorded  as 
a  verdict  for  the  plaintiff,  and  upon  these  rulings  error 
is  assigned. 

In  our  judgment  the  trial  court  did  not  exceed  its 
power  or  abuse  the  discretion  with  which  it  is  vested  in 
such  matters.  It  is  true  that  the  verdict  was  irregulatl*  in 
form,  yet  the  irregularity  was  upon  its  face  so  evidently 
the  result  of  inadvertence  upon  part  of  the  jury  or  its 
foreman,  that,  in  the  absence  of  any  showing  of  prejudice, 
we  are  not  prepared  to  say  that  the  court  would  have  been 
chargeable  with  error  had  it  treated  the  verdict  as  one  for 
plaintiff,  even  without  recalling  the  jury  for  further  ex- 
amination, though  that  is  a  question  not  here  presented, 
and  we  need  nat  pass  upon  it.  See  the  opinion  of  this 
court  in  Gillespie  v.  Ashford,  125  Iowa,  729,  where  a  case 
somewhat  similar  to  the  one  now  before  us  was  under  con- 
sideration and  the  authorities  bearing  thereon  were  col- 
lected. It  is,  we  think,  a  common  and  proper  practice, 
where  informal  or  defective  verdicts  have  been  returned, 
to  recall  the  jury  for  their  correction,  where  the  same  can 
be  done  promptly  or  within  a  reasonable  time,  and  ver- 
dicts thus  corrected  are  permitted  to  stand,  in  the  absence 
of  any  showing  from  which  prejudice  to  the  losing  party 
may  be  inferred.  In  the  case  before  us  the  trial  court 
appears  to  have  guarded  the  rights  of  the  defendant  in 
this  respect  with  all  due  care,  and  the  objection  made  to 
the  reception  of  the  verdict  as  corrected  was  properly  over- 
ruled. 

For  the  reasons  stated  in  the  second  paragraph^  of 
this  opinion,  a  new  trial  must  be  ordered,  and  for  that 
purpose  the  judgment  of  the  district  court  is  reversed. 
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Hamilton  County,  Iowa,  v.  Frank  Hollis,  Appellant, 
and  Fbed  Hollis. 

Counties:    support   of   poor:    recovery   op   expenditure:    pleading. 

1  A  petition  alleging  that  a  county  charge  was  furnished  food, 
clothing,  medicine  and  medical  attendance  at  the  expense  of 
the  coimty  for  a  specified  time  and  price  per  week,  to  which 
was  attached  an  account  for  board,  washing,  care,  medical  at- 
tendance and  medicine  for  the  same  time  and  price,  should 
be  treated  as  presenting  a  cause  of  action  for  the  amount  ex- 
pended rather  than  for  the  reasonable  value  of  the  support  fur- 
nished, as  the  account  merely  made  the  petition  more  specific. 

Same.     The  county  is  not  limited  in  its  recovery   for  support  of 

2  the  poor  to  money  actually  paid  out,  but  may  recover  of  the 
indigent  person,  his  estate,  or  of  those  by  statute  liable  for 
his  support,  such  sums  as  it  has  expended  for  relief  and  support 
at  the  poorhouse  or  elsewhere. 

Same:  evidence  of  amount  due.     The  mere   fact  of   difficulty  in 

3  determining  the  amount  expended  in  support  of  each  individual 
at  a  county  poor  farm  will  not  affect  the  liability  of  those 
primarily  responsible  therefor;  and  in  the  absence  of  evidence 
to  the  contrary  the  expense  will  be  presumed  to  have  been  the 
reasonable  value  of  maintaining  each,  and  evidence  of  such  rea- 
sonable value  is  admissible  at  tending  to  prove  the  amount 
due. 

Same:  application  for  support.     It  is  not  necessary  that  applica- 

4  tion  for  the  support  of  an  indigent  person  at  county  expense 
be  made  by  the  recipient  of  the  bounty,  it  may  be  made  by 
another. 

Same:   who  are  poor  persons.     A  poor  person,   within   the   con- 

5  templation  of  the  statute  relating  to  their  support  at  public 
expense,  is  one  who  has  no  property  which  can  aid  in  his  sup- 
port or  out  of  which  funds  can  be  realized  for  his  maintenance; 
so  that  an  aged  couple  having  only  the  life  use  of  a  small, 
out   of   repair   dwelling,   with   no   means   and   physically   tmable 

•  to  support  themselves  are  poor  persons  within  the  meaning  of 
the  statute. 

Same:  recovery  by  county.     A  county  is  not  precluded  from  re- 
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6  covering  of  the  relatives  of  a  poor  person  the  expense  of  his 
support  at  the  poor  farm  because  their  liability  has  not  been 
first   adjudicated  as  provided   by  Code  section  2219. 

Same:  support  of  soldiers  of  the  civil  war:  liability  of  relatives. 

7  Where  the  necessities  of  a  soldier  of  the  Civil  War  and  his 
widow  require  an  expenditure  greater  than  that  pro\*ided  by 
Code  section  2230,  they  may  be  maintained  at  the  coimty  poor 
farm  when  they  voluntarily  go  there  and  remain,  and  their 
relatives  chargeable  with  their  support  are  liable  to  the  county 
therefor. 

Appeal  from  IlamiUon  District  Court, — Hon.  W.  D. 
Evans,    Judge. 

Tuesday,  Makch  9,  1909. 

Action  for  money  expended  in  the  care  of  defendant's 
parents.  Verdict  was  returned  in  favor  of  Fred  HoUis  by 
the  direction  of  court  and  against  Frank  Hollis  on  sub- 
mission to  the  jury.  Judgment  was  entered  thereon,  and 
Frank  Hollis  appeals. — Affirmed. 

D.  C,  Chase  and  Wesley  Martin,  for  appellant 

A.  N.  Boeye  and  /.  M.  Blake,  for  appellee. 

Ladd,  J. — This  is  an  action  by  the  county  against  de- 
fendants for  money  expended  in  the  maintenance  of  their 
father  and  mother  at  the  poor  farm.  The  parents  had 
lived  in  a  small  house  with  two  lots  in  Homer,  and  had 
been  receiving  $4  per  month  from  the  county  for  several 
years.  They  were  about  eighty  and  seventy-eight  years  of 
age,  respectively,  both  feeble  and  childish,  and  able  to  do 
little.  They  were  taken  to  the  poor  farm  September  20, 
1903,  and  remained  there  until  June  14,  1906,  when  the 
woman  died.  He  left  the  following  day.  The  evidence 
tended  to  show  that  the  expense  of  their  maintenance 
and  care  was  from  $1.75  to  $3.50  per  week.     Several  er- 
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TOTS  are  assigned,  but  only  those  touched  in  the  brief  or 
argument  will  be  considered. 

I.  The  petition  alleged  that  Hollis  and  wife  were 
furnished  food,  clothing  and  medicines  and  medical  attend- 
ance at  the  expense  of  the  county  during  one  hundred  and 

forty  weeks  at  $3.50  per  week,  aggregating 
JSgJf'Je^v-  ^^^^y  "which  plaintiff,  Hamilton  County,  ex- 
cl^Sditurc:  pended  for  their  use  and  benefit."  To  this 
pleading.  petition  was  attached  an  account  "for  board, 

washing,  care,  medical  attendance,  and  medicine"  for  that 
time  at  the  same  price  each  per  week.  Appellant  argues 
that  in  view  of  this  account  the  action  should  be  treated  as 
for  these  items  rather  than  for  the  money  expended  there- 
for by  the  county.  As  the  account  is  made  a  part  of  the 
petition,  it  should  be  regarded  merely  as  making  more 
specific  its  averments.  From  both  it  clearly  appeared  that 
the  action  was  for  the  amount  expended  for  the  items  men- 
tioned, rather  than  for  their  reasonable  value. 

II.  Appellant  urges,  however,  that  the  county  can  not 
recover  save  for  money  actually  expended  and  directly  paid 
out  for  the  relief  or  support  of  the  poor.     The  statute  un- 
der   which    this    action    was   brought    reads: 
"Any    county   having    expended    any    money 

for  the  relief  or  support  of  a  poor  person,  under  the  pro- 
visions of  this  chapter,  may  recover  the  same  from  any  of 
his  kindred  mentioned  herein,  from  such  poor  person  should 
he  become  able,  or  from  his  estate;  from  relatives  by  ac- 
tion brought  within  two  years  from  the  payment  of  such 
expenses,  from  such  poor  person  by  action  brought  within 
two  years  after  becoming  able,  and  from  such  person's  es- 
tate by  filing  the  claim  as  provided  by  law."  Section 
2222,  Code.  Among  the  kindred  made  liable  by  this  sec- 
tion in  connection  with  section  2216  of  the  Code  are  the 
children.  These  statutes  ought  not  to  be  given  the  narrow 
construction  contended  for.  "The  relief  may  be  either  in 
the  form  of  food,  rent  or  clothing,  fuel  and  lights,  medical 
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attendance  or  in  money."  Section  2230,  Code.  It  is  the 
money  expended  in  furnishing  such  support  or  relief  which 
may  be  recovered  under  the  section  quoted.  If  it  has 
been  expended  by  the  county  for  the  relief  or  support  at 
the  poor  farm,  or  elsewhere,  it  is  as  plainly  within  the  lan- 
guage of  the  statute  as  though  paid  directly  to  the  indigent 
person.  Nor  does  the  provision  that  the  inmates  be  re- 
quired to  perform  work  suitable  to  their  bodily  condition 
militate  against  this  interpretation,  though  this  may  have 
some  bearing  in  ascertaining  the  amount  the  county  has 
expended  in  their  behalf,  a  point  not  necessary  to  be  con- 
sidered at  this  time. 

III.  As   several   persons   usually   are   maintained   at 
the  poor  farm,  some  difficulty  may  be  experienced  in  ascer- 
taining the  portion  expended  for  the  support  of  each  per- 
son.    This  alone  will  not  justify  the  denial 

^'  ei^id«ice  of       of  relief  to  the  county  against  persons  pri- 

amount  due  .ii.ii  -r  i  n      •         -t 

manly  liable.  It  may  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have  paid  out  the 
reasonable  value  of  maintaining  each  person  at  the  poor 
farm,  and  we  think  evidence  of  such  reasonable  value  was 
admissible  as  tending  to  prove  the  money  expended  in  their 
behalf. 

IV.  The  suggestion  that  no  application  was  made  for 
support  such  as  is  exacted  by  section  2234  is  unfounded. 
The  evidence  was  to  the  effect  that  Dr.  Rogers  directed  the 

attention  of  the  township  trustees  to  the  con- 
^  aroHcation        dition  of  theso  people  and  insisted  that  they 

for  support.         t  ,  •  -       -r     .  , 

be  taken  care  of.  It  is  not  necessary  that  ap- 
plication be  made  by  the  recipients  of  the  public  bounty. 
Clay  County  v.  Palo  Alto  County,  82.  Iowa,  626. 

V.  The  appellant  insists  that  his  parents  were  not 

"poor   persons"   within   the   meaning   of  the 
who  are  poor     statute.     Section  2252  of  the  Code  declares 

persons. 

that:  "The  word  ^poor*  and  ^poor  persons' 
as    used    in    this    chapter,    shall    be    construed    to    mean 
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those  who  have  no  property,  exempt  or  otherwise,  and  are 
unable,  because  of  physical  or  mental  disabilities  to  earn 
a  living  by  labor;  but  this  section  shall  not  be  construed 
to  forbid  aid  to  needy  persons  who  have  some  means,  when 
the  board  shall  be  of  opinion  that  the  same  will  be  con- 
ducive to  their  welfare  and  the  best  interests  of  the  public" 
The  persons  receiving  succor  in  this  case  were  without 
property,  save  they  were  entitled  to  the  use  of  the  house 
and  two  lots  at  Homer.  This  property  had  been  conveyed 
by  them  to  a  daughter  some  days  prior  to  being  taken  to 
the  poor  farm,  but  they  reserved  the  use  for  life.  The 
house  was  one  story  with  two  small  rooms  and  kitchen, 
out  of  repair,  and  its  use  was  of  no  value  to  them,  as  they 
were  unable  to  care  for  themselves.  The*  statute,  fairly 
construed,  means  that  a  person  to  come  within  the  class 
mentioned  must  be  without  property  which  can  aid  in  his 
support  or  out  of  which  funds  may  be  realized  for  his 
maintenance.  See  Hardin  County  v.  Wright  County,  67 
Iowa,  127.  The  parents  were  within  the  class  defined. 
VI.  No  fraud  was  practiced  on  the  parents  in  bring- 
ing them  to  the  poor  farm.  They  went  there  voluntarily, 
though  on  the  expectation  that  they  would  soon  return,  and 

remained  there  on  their  own  volition.     The 
recovery  Contention  that  the  liability  for  the  support 

of  a  poor  person  by  relatives  must  be  first 
fixed  under  section  2219  of  the  Code  was  disposed  of  some 
fifty  years  ago  in  Boone  County  v.  Buhl,  9  Iowa,  276. 

Hollis  was  a  soldier  in  the  late  Civil  War,  and  it  is 
argued  that  taking  him  to  the  poor  farm  was  in  violation 
of  section  2231  of  the  Code,  which  provides  that:     "No 

person  who  has  served  in  the  army  or  navy 
'•  ?ili^U  ^*        of   the   United   States,    or   their  widows   or 

wxDfOTX  or  ' 

a^i*War:^*   families,  requiring  public  relief  shall  be  sent 

of^rllStivefc      to.  the  poorhouse  when  they  can  and  prefer 

to  be  relieved  to  the  extent  above  provided, 

and  other  persons  and  families  may,  at  the  discretion  of 

Vou  X4I  Ia.— 31 


Digitized  by  LjOOQiC 


482  Pease  v.  Globe  Realty  Co.       [141  Iowa 

the  board  also  be  relieved."  The  relief  mentioned  above  is 
that  furnished  under  section  2230  of  the  Code,  which  lim- 
its the  trustees  to  the  expenditure  of  $2  per  week  for  each 
person.  Whether  the  necessities  of  Hollis  and  wife  re- 
quired more  than  this,  and  whether  they  voluntarily  went 
to  the  poorhouse,  was  submitted  to  the  jury  under  appro- 
priate instruction.  This  was  correct  interpretation  of  the 
law,  and,  if  there  has  been  omission  of  duty,  the  fault  was 
not  of  the  trustees.     See  sections  431,  432,  Code. 

The  record  is  without  error,  and  the  judgment  is  af- 
farmed. 

Evans,  C.  J.,  took  no  part 


Feed  F.  Pease  v.  Globe  Realty  Compact  and  S.  S. 

Still,   Appellants. 

Vendors:  recovery  op  purchase  price:   breach   of   agreement  to 

1  PERFECT  TITLE.  Judgment  on  a  promissory  note  given  in  settlement 
of  the  purchase  price  of  land  containing  a  condition  precedent 
to  pa)rment  should  not  be  entered  until  the  condition  is  per- 
formed, where  the  same  is  pleaded  in  defense;  as  where  the 
instrument  provided  that  payment  should  be  subject  to  a  pro- 
ceeding to  clear  the  grantor's  title  which  rested  upon  a  tax 
deed  and  the  period  of  limitation  barring  the  right  to  question 
its  validity  had  not  run,  a  breach  of  the  condition  was  suffi- 
cient to  defeat  recovery  on  the  note. 

Corporations:  execution  of  instruments:  personal  LiABmiTY.   One 

2  who  signs  an  instrument  as  president  of  a  corporation,  and 
not  in  his  individual  capacity,  is  not  personally  liable  thereon; 
and  the  allegations  of  the  petition  as  to  personal  liability  will 
control  the  mere  recitals  of  the  record  as  to  the  exhibit  from 
which  it  might  be  inferred  that  he  signed  as  maker,  describing 
himself  as  president. 

Appeal  from  Polk  District  Court. — Hon.  Jesse  A.  Milleb, 

Judge. 

Tuesday,  March  9,  1909. 
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Action  to  recover  balance  due  on  a  written  instru- 
ment for  the  payment  of  a  part  of  the  purchase  price  for 
certain  city  lots.  On  trial  to  the  court  without  a  jury, 
judgment  was  rendered  against  both  defendants,  and  they 
appeaL — Reversed. 

Clark  &  Byers  and  Evans  &  Evans,  for  appellants. 

Spurrier,  Mills  &  Perry,  for  appellee. 

McClain,  J. — The  instrument  sued  on  was  in  form 
a  promissory  note  for  $200,  to  which  was  added  the  fol- 
lowing clause:  "Subject  to  the  clearing  of  title  to  lots  in 
Hyde  Park  for  which  this  is  given  as  part  purchase  price." 
It  appears  that  all  the  lots  included  in  the  purchase,  for 
part  payment  of  which  the  note  was  given,  were  in  Hyde 
Park  addition  to  the  city  of  Des  Moines,  and  were  held  by 
the  grantor  under  tax  deeds.  It  also  appears  that  an  action 
to  quiet  title  was  brought,  in  which  title  to  all  the  lots  save 
one  was  quieted  in  the  defendant  Globe  Realty  Company, 
the  grantee  of  the  lots. 

It  is  contended  for  appellee  that  defendant's  grantor 

had  good  title  by  tax  deed  to  this  lot,  as  well  as  to  the 

others ;  but  it  is  to  be  noticed  that  the  condition  in  the  note 

was  not  that  the  grantor  had  good  title,  but 

I.  viwdom:  re-      in  effect  that  the  title  should  be  cleared,  and 

CO  very  oi  pur-  ' 

brSch'^of^*  it  appears  that  the  parties  considered  this 
pcriert*5tie!  provision  to  require  that  some  action  be 
brought  to  quiet  the  title.  While  a  tax  title 
is  no  doubt  presumptively  good,  as  a  tax  deed  is  prima 
facie  evidence  that  all  the  requirements  of  the  statute  have 
been  complied  with,  and  is  conclusive  evidence  that  the 
tax  for  which  the  property  had  been  sold  was  properly 
assessed,  and  that  the  property  was  duly  sold,  and  further 
that  all  the  officers  performed  their  duty  with  reference  to 
the  levy  and  enforcement  of  the  tax  and  the  execution  of 
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the  deed  (Code,  section  1444),  it  is  well  settled  that  a  tax 
deed  may  be  attacked  for  insufficiency  of  the  notice  given 
by  the  holder  of  the  certificate  of  sale  of  the  expiration  of 
the  period  of  redemption.  Young  t\  Iowa  Toilers'  Protec- 
tive Ass'n,  106  Iowa,  447;  Grimes  v.  Ellyson,  130 
Iowa,  286.  At  the  time  the  conveyance  was  made 
the  five-year  limitation  on  an  action  to  question  the 
validity  of  the  tax  deeds  had  not  run,  and  the  condition  of 
the  note  evidently  contemplated  some  proceeding  by  which 
those  who  would  be  entitled  on  any  ground  to  attack  the 
validity  of  the  sale  would  be  cut  off  from  doing  so.  Breach 
of  the  condition  was  pleaded  by  the  defendants,  and  the 
failure  of  plaintiff  to  show  the  performance  of  the  condi- 
tion as  to  one  of  the  lots  should  have  been  held  by  the 
trial  court  to  be  sufficient  to  defeat  plaintiff's  action. 

For  another  reason  the  judgment  as  against  defendant 
Still  was  erroneous.  As  against  him  the  petition  alleges 
no  cause  of  action.  The  instrument  sued  upon  is  de- 
scribed as  executed  by  "the  defendant  Globe 
execution  of '  Realty  Company  by  its  secretary,  J.  J. 
isF"*'  Coull,  and  president,  S.  S.  Still."  If  Still 
signed  for  the  company  as  its  president,  and 
not  in  his  individual  capacity,  the  Globe  Realty  Company 
alone  was  bound  by  the  instrument.  The  description  of 
the  instrument  in  the  exhibit  thereof  attached  to  the  peti- 
tion might  perhaps  be  considered  to  indicate  that  Still 
signed  as  a  maker,  describing  himself  as  president  of  the 
company;  but  the  allegation  of  the  petition  must  control  a 
mere  recital  of  the  record  as  to  the  exhibit,  and  judgment 
should  not  have  been  rendered  against  the  defendant  Still. 

For  the  reasons  pointed  out,  the  judgment  is  reversed, 

Evans,   C.   J.,   took  no  part 
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G.   F.   Leonard  v.   J.   N.   Omstead  et  al.,   Appellants. 

Agency:   fraud  of  agent:   accounting.     An   agent   is   required   to 

1  account  to  his  principal  for  any  profit  he  may  have  acquired 
from  the  transaction  by  concealment  of  facts  which  it  was 
his  duty  to  disclose  to  enable  the  principal  to  deal  the  most 
advantageously;  and  it  is  immaterial  that  the  principal  has  lost 
nothing,  but  the  accounting  may  be  had  if  the  agent  derived 
the  secret  profit. 

Same:  proof  of  agency:   evidence.     Agency  arises  out  of   a   con- 

2  tract  relation  but  need  not  be  proven'  by  an  express  agree- 
ment, it  may  be  inferred  from  the  circumstances.  In  the  instant 
case  the  evidence  is  held  to  show  the  relation  of  agency  at 
3^  time  when  defendant  arranged  with  the  party  with  whom  his 
principal  was  exchanging  lands  to  derive  a  secret  profit  from 
the  transaction,  and  he  is  held  to  account  therefor 

Appeal  from  Wright  District  Court. — Hon.  R.  M. 
Weight,   Judge. 

Tuesday,  March  9,  1909. 

Action  to  recover  from  defendant  Omstead  and  his 
grantees,  F.  E.  and  F.  L.  Beshy,  a  tract  of  land  alleged 
to  have  been  procured  by  Omstead  as  the  agent  of  plaintiff 
in  fraud  of  plaintiff's  rights.  Plaintiff  asked  that,  in  the 
event  of  a  finding  by  ttie  court  that  the  Beshys  are  inno- 
cent purchasers  and  should  not  be  required  to  surrender 
the  land  to  plaintiff,  then  defendant  Omstead  be  required 
to  pay  in  damagesjlh^  amount  for  which  said  land  was  sold, 
less  the  amount  expended  by  him  in  procuring  the  same. 
The  trial  court  found  that  under  the  evidence  the  Boshys 
were  innocent  purchasers  and  entitled  to  hold  the  land  as 
against  plaintiff,  and  further  that  defendant  Omstead  had 
procured  title  thereto  in  fraud  of  plaintiff's  rights  while 
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acting  as  plaintiff's  agent,  and  that  he  should  account  for 
the  amount  received  by  him  on  sale  of  the  land,  and  ren- 
dered judgment  against  him  in  plaintiff's  favor  for  $3,520, 
with  interest.  The  defendant  Omstead,  who  will  be  treated 
as  sole  defendant  in  the  further  discussion  of  the  case, 
SLppeals.~Affirmed. 

Nagle  &  Nagle,  for  appellant 

McOrath  £  Archerd,  for  appellee. 

McClain,  J. — In  May,  1906,  plaintiff,  who  is  a  resi- 
dent of  this  State,  went  to  Dickey  County,  N.  D.,  and 
there  met  one  Caldwell,  with  whom  he  entered  into  nego- 
tiations for  the  exchange  of  plaintiff's  farm,  containing 
about  one  hundred  and  sixty  acres,  in  Iowa,  for  the  farm 
of  said  Caldwell,  containing  about  three  hundred  and 
twenty  acres,  in  Xorth  Dakota.  The  details  of  the  terms 
of  the  exchange  are  not  important,  but  plaintiff's  conten- 
tion is:  That  he  offered  his  own  farm  at  a  cash  value  of 
$70  per  acre  and  took  the  farm  of  Caldwell  on  the  repre- 
sentation that  it  was  of  the  cash  value  of  $25  per  acre; 
that  defendant  Omstead,  acting  as  plaintiff's  agent  in  the 
negotiations  for  the  exchange,  became  aware  that  Caldwell 
was  willing  to  dispose  of  his  farm  at  the  cash  price  of  $15 
per  acre,  allowing  out  of  that  amount  $1  per  acre  for  com- 
mission; and  that  defendant,  instead  of  disclosing  this 
fact  to  plaintiff,  as  was  his  duty,  concealed  it,  and  allowed 
plaintiff  to  enter  into  the  exchange  on  the  basis  of  a  cash 
valuation  of  $25  per  acre  for  Caldwell's  farm,  having  at 
the  time  secured  an  agreement  with  Caldwell  by  which  de- 
fendant was  to  take  plaintiff's  farm  off  Caldwell's  hands  at 
such  a  valuation  as  would  net  Caldwell  $14  per  acre  for 
his  North  Dakota  land.  Plaintiff  asked  by  way  of  equit- 
able relief  that  defendant  and  his  grantees  be  required  to 
turn  over  to  plaintiff  the  land  thus  acquired  by  defendant 
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from  Caldwell  on  being  reimbursed  the  amount  of  his  ac- 
tual outlay  in  procuring  title  thereto,  on  the  theory  that 
defendant  as  agent  was  bound  to  account  to  plaintiff  for 
all  the  property  or  profits  accruing  to  him  in  the  transac- 
tion as  the  result  of  fraud  committed  upon  plaintiff;  but 
the  court,  finding  the  grantees  to  be  innocent  purchasers 
for  value,  rendered  judgment  against  defendant  Omstead 
for  the  amount  of  the  proceeds  of  the  land  which  he  had 
thus  fraudulently  acquired  and  disposed  of  after  deduct- 
ing the  amount  invested  by  him  therein. 

If  defendant  was  plaintiffs  agent  in  the  negotiations 
with  Caldwell,  and,  by  fraudulently  concealing  from  plain- 
tiff knowledge  of  the  real  cash  price  for  which  Caldwell 
was  willing  to  sell  his  North  Dakota  land,  was  enabled  to 
secure  an  advantage  for  himself,  he  ought  to  account  to 
plaintiff  for  whatever  he  secured  as  the  result  of  his  bad 
faith,  and  it  matters  not  that  plaintiff  was  satisfied  with 
his  purchase  of  the  North  Dakota  land  and  has  retained  it. 
What  defendant  in  fact  secured  was  the  farm  which  plain- 
tiff thought  he  was  transferring  to  Caldwell  but  was  in 
fact  transferring  to  defendant  under  the  arrangement  be- 
tween defendant  and  Caldwell  at  a  price  much  less  than 
that  for  which  plaintiff  understood  that  he  was  disposing 
of  the  farm  to  Caldwell,  and  plaintiff  might  properly 
elect  to  avail  himself  of  the  benefits  of  this  transaction, 
which  was  fraudulent  on  the  part  of  his  agent 

An  agent  is  always  held  under  obligation  to  account 

to  his  principal  for  the  property  or  profits  thereof  which 

he  has  acquired  by  fraud  upon  such  principal.     Borst  v. 

Lynch,    133    Iowa,    667;    Rorebeck   v.    Van 

^l^yJ^"^      Eaton,   90   Iowa,    82;   Merrill  v.    Sax,   141 

accounting. 

Iowa,  386;  Snell  v,  Ooodlander,  90  Minn. 
533  (97  N.  W.  421).  It  is  immaterial  that  the  principal 
has  suffered  no  loss  in  the  transaction  through  the  fraud  of 
his  agent.  It  is  enough  that  the  agent  has  derived  a  profit 
or  advantage  by  his  failure  to  disclose  to  the  principal  facts 
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which  it  was  his  duty  to  disclose  in  order  to  enable  his 
principal  to  deal  with  the  other  party  to  the  transaction 
to  the  best  advantage.  Holmes  v.  Cathcart,  88  Minn.  213 
(92  N.  W.  956,  60  L.  R.  A.  734,  97  Am.  St  Rep.  513) ; 
Green  v.  Peeso,  92  Iowa,  261. 

The  real  question  of  difficulty  is  as  to  whether  defend- 
ant was  the  agent  of  plaintiff  at  the  time  defendant  be- 
came aware  that  Caldwell  was  willing  to  sell  his  North 
Dakota  land  at  the  net  price  of  $14  per  acre 

2,  Same:  proof  ,  .     .  •  i      i  . 

of  agency:        and  entered  into  an  arrangement  with  hmi 

evideiice.  , 

to  acquire  title  to  the  Iowa  land  at  a  valua- 
tion which  would  enable  Caldwell  to  realize  that  amount 
The  testimony  of  the  witnesses  is  to  some  extent  contra- 
dictory, but  we  reach  the  conclusion  that  the  following  es- 
sential facts  were  established  by  a  preponderance  of  the 
evidence:  In  May,  1905,  plaintiff  learned  that  his 
brother,  W.  H.  Leonard,  and  the  defendant  were  about 
to  go  to  North  Dakota  to  investigate  land  and  arranged 
to  accompany  them.  He  had  not  previously  had  any  nego- 
tiations with  defendant  in  regard  to  the  shle  or  exchange 
of  his  (plaintiff's)  farm  in  Iowa;  but  defendant,  who  was 
a  banker  and  dealer  in  real  estate  in  the  locality  where 
plaintiff  and  his  brother  resided,  was  in  fact  the  agent  for 
W.  H.  Leonard,  going  with  him  for  the  purpose  of  assist- 
ing him  in  making  exchange  of  Iowa  land  for  land  in 
North  Dakota.  During  the  trip  defendant  asked  plaintiff 
whether  he  would  turn  his  land  in  at  $70  per  acre  if  he 
found  anything  up  there  that  looked  satisfactory  and 
suited  him,  and  plaintiff  replied  that  he  would  take  $70 
per  acre  in  cash  for  his  land,  and  might  be  willing  to  ex- 
change for  North  Dakota  land  on  that  basis.  Defendant 
said,  if  plaintiff  found  anything  satisfactory,  he  (defend- 
ant) would  do  anything  he  could  for  him,  and  if  the  deal 
was  made  they  would  settle  up  after  they  got  home.  At 
Monango,  in  North  Dakota,  these  parties  met  Caldwell, 
with  whom  none  of  them  had  had  any  previous  negotia- 
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tions,  and,  with  a  view  to  eflfecting  an  exchange  of  W. 
H.  Leonard's  land  for  land  offered  by  Caldwell,  they  look- 
ed at  several  tracts.  While  they  were  thus  together,  it  was 
disclosed  to  Caldwell  that  the  plaintiff  had  a  farm  which 
he  might  exchange  for  land  of  Caldwell,  and  the  tract  for 
which  plaintiff  subsequently  made  an  exchange,  as  well  as 
other  tracts,  were  investigated;  plaintiff  referring  Cald- 
well to  Omstead  with  reference  to  the  character  of  plain- 
tiff's land  in  Iowa.  An  exchange  on  the  basis  of  a  cash 
valuation  of  plaintiff's  land  at  $70  per  acre  and  Caldwell's 
land  at  $25  per  acre  was  discussed,  but  not  at  that  time 
agreed  to  by  either  party.  Before  leaving  Monango  de- 
fendant told  plaintiff  he  thought  he  had  a  good  deal  there 
if  he  wanted  to  carry  it  through,  but  said,  "We  don't 
want  to  be  in  too  big  a  hurry."  Plaintiff  had  endeavored 
to  secure  a  reduction  of  $600  in  the  price  of  Caldwell's 
land,  and  defendant,  aware  of  that  fact,  said  to  planitiff: 
"When  I  get  home  I  will  write  to  Caldwell,  and  I  think 
we  can  get  this  $600  off." 

After  returning  to  Iowa  defendant  reported  to  plain- 
tiff that  he  had  been  unable  to  secure  any  modification 
from  Caldwell  of  his  proposition,  and  represented  to  plain- 
tiff that  if  he  wanted  the  land  he  should  take  it  at  once 
to  secure  the  bargain,  and  plaintiff  then*  concluded  to  make 
the  trade  with  Caldwell.  In  the  meantime,  and  while  de- 
fendant was  at  Monango,  Caldwell  had  communicated  to 
defendant  the  fact  that  he  was  willing  to  dispose  of  the 
tract  of  North  Dakota  land  which  he  was  offering  to 
plaintiff  for  $25  per  acre  at  $14  per  acre  net  cash,  and 
asked  defendant  whether  he  could  get  a  purchaser  for 
plaintiff's  land  if  he  (Caldwell)  should  make  the  trade. 
Defendant  gave  Caldwell  no  definite  assurance  as  to  what 
could  be  done  as  to  selling  plaintiff's  land,  and  Caldwell 
then  proposed  to  transfer  it  to  defendant  in  the  event  that 
a  trade  was  made  at  such  price  as  would  net  him  $14 
per  acre  for  his  North  Dakota  land.     Defendant  acceded 
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to  this  proposition,  and,  when  plaintiff  expressed  his  wil- 
lingness to  make  the  trade  caused  deeds  to  be  executed  by 
plaintiff  to  Caldwell  and  by  Caldwell  to  himself  for  the 
avowed  purpose  of  concealing  from  plaintiff  tl^e  fact  that 
the  Iowa  land  was  passing  to  defendant  as  a  result  of  the 
transaction.  In  connection  with  the  closing  of  the  trade 
between  plaintiff  and  Caldwell  and  the  passing  of  the 
deeds  through  defendant's  hands,  defendant  represented 
to  plaintiff  that  the  abstract  of  title  to  the  North  Dakota 
land  had  been  examined  by  an  attorney  and  pronounced 
satisfactory,  and  at  the  conclusion  of  the  exchange  of 
deeds  he  su^ested  to  plaintiff  the  subject  of  commission, 
and  said  that  the  customary  commission  of  $1  per  acre 
would  be  $160,  but,  on  plaintiff's  objecting  to  the  amount, 
expressed  his  willingness  to  accept  $100,  whereupon  plain- 
tiff gave  him  his  check  for  that  amount.  This  final 
transfer  and  delivery  of  the  check  for  the  commission  took 
place  in  defendant's  bank,  and  after  plaintiff  had  left  de- 
fendant handed  the  check  to  the  assistant  cashier  of  the 
bank,  with  the  remark  that  he  ^^got  that  much  conmiission 
out  of  it  anyway.'' 

It  is  insisted  for  defendant  that  the  facts  do  not 
establish  an  agency,  which  can  arise  only  by  contract;  and 
further  that,  even  if  there  was  an  agency  while  the  par- 
ties were  at  Monango,  there  was  none  when  the  plaintiff 
finally  accepted  Caldwell's  offer  and  completed  the  trans- 
action by  the  passing  of  deeds  through  defendant's  hands, 
for,  as  it  is  claimed,  defendant  was  at  that  time  acting  for 
Caldwell.  But  we  are  well  satisfied  that  defendant  recog- 
nized an  agency  on  his  part  for  plaintiff  at  Monango  which 
entitled  him  to  a  commission  if  an  exchange  of  properties 
between  plaintiff  and  Caldwell  should  be  made,  and,  if  he 
was  plaintiff's  agent  at  that  time,  it  was  his  duty  to  dis- 
close to  plaintiff  the  fact  that  Caldwell  was  willing  to  dis- 
pose of  his  land  for  a  net  cash  price  of  $14  per  acre  while 
attempting  to  secure  $25  per  acre  in  the  exchange.     Cald- 
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well  may  have  been  acting  in  good  faith  with  plaintiff  in 
putting  a  mere  trade  value  on  his  land, .  assuming  that 
plaintiff  was  doing  the  same  as  to  the  Iowa  land,  and  may 
therefore  have  been  willing  to  dispose  of  the  Iowa  land 
at  a  price  which  would  net  him  $14  per  acre  for  the  North 
Dakota  land,  and  unwilling  to  make  the  trade  unless  he 
could  make  an  arrangement  with  defendant  assuring  him 
that  result;  but  these  facts  should  have  been  disclosed  by 
defendant  to  the  plaintiff.  Not  having  disclosed  them, 
he  was  guilty  of  bad  faith  and  bound  to  account  to  plain- 
•  tiff  for  any  profit  subsequently  realized  by  him  as  the  re- 
sult of  such  bad  faith,  and  it  mattered  not  that  in  the 
final  negotiations  he  acted  only  for  Caldwell.  We  are 
inclined  to  think,  however,  that  plaintiff  understood  de- 
fendant to  be  acting  for  him  imtil  the  negotiation  was 
finally  concluded  by  the  transfer  of  title.  While  agency 
is  a  relation  arising  out  of  contract,  yet  the  contract  which 
gives  rise  to  it  may  be  inferred  from  the  circumstances. 
It  need  not  be  proven  by  evidence  of  an  express  agreement. 
Storm  Lake  Bank  v.  Missouri  Valley  L.  Ins.  Co.,  66  Iowa, 
617;  First  Nat.  Bank  v.  Free,  67  Iowa,  11. 

It  is  contended  for  appellant  that  the  price  fixed  by 
plaintiff  on  his  Iowa  land  was  merely  a  trading  price, 
and  that  it  was  not  actually  worth  more  than  $55  or  $60 
per  acre,  and  the  testimony  of  several  witnesses  is  referred 
to  as  supporting  this  contention;  but  the  actual  value  of 
plaintifTs  land  is  not  the  basis  on  which  to  determine  the 
extent  of  defendant's  liability.  He  did  in  fact  acquire 
title  to  property  as  the  result  of  a  breach  of  trust  toward 
plaintiff  while  acting  as  his  agent,  and  he  is  bound  to 
account  for  the  value  of  the  property  thus  acquired.  He 
disposed  of  the  land  to  the  Beshys  at  $75  per  acre,  taking 
in  part  pay  a  stock  of  goods  which  he  says  he  disposed  of 
at  the  value  for  which  he  accepted  it  in  the  exchange.  Un- 
der these  circumstances  he  can  not  contend  that  he  is  not 
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bound  to  acjcount  on  the  basis  of  the  selling  price  to  the 
Beshys. 

Finding  that  the  decree  of  the  trial  court  is  right  in 
principle  and  supported  by  a  preponderance  of  the  evi- 
dence, it  is  affirmed. 


D.  L.  Veedee,  Appellant,  v.  Mildred  R.  Veeder  et  al. 

Mortgages:  deed  as  security.     A  deed  absolute  in   form  may  be 

1  declared  a  mortgage  where  it  is  satisfactorily  shown  that  the 
same  was  intended  as  security  for  a  debt,  even  though  given 
subject  to  a  mortgage  which  the  grantee  assumed-  and  agreed 

•   to  pay. 

Same:  rights  of  grantee.     The  grantee  in  a  deed  declared  to  be 

2  a  mortgage  should  be  credited  with  all  sums  expended  by 
him  in  payment  of  the  grantor's  debts,  or  in  improving  the 
property. 

Fraudulent  convejrances:  intent  op  parties.    The  intent  with  which 

3  a  conveyance  is  made  is  immaterial  so  far  as  creditors  of  the 
grantor  are  concerned,  if  it  does  not  in  fact  hinder  and  delay 
them   in   the   collection   of   their  claims. 

Same:  laches.    A  plea  of  delay  in   bringing  an   action   to  have  a 

4  deed  declared  a  mortgage  will  not  avail  where  the  parties  were 
brothers,  dealing  together  in  other  matters,  and  the  grantor's 
indebtedness   to   the   grantee   had   not   been   paid. 

Appeal   from    Wright   District    Court. — Hon.    R    M. 
Wright,   Judge. 

Wednesday,  March  10,  1909. 

Action  in  equity  asking  that  a  deed  absolute  in  form 
be  declared  a  mortgage  and  canceled.  Judgment  for  de- 
fendants.    Plaintiff  appeals. — Reversed. 

Nagle  &  Nagle  and  Peterson  <&  Knapp,  for  appel- 
lant. 
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Ladd  &  Rogers,  for  appellees.    . 

Shehwin,  J. — February  16,  1893,  the  plaintiff  was 
the  owner  of  the  land  in  controversy,  one  hundred  and 
forty-four  acres,  and  on  that  date  he  and  his  wife,  con- 
veyed the  same  to  the  deceased,  W.  E.  Veeder,  by  deed  of 
general  warranty,  subject,  however,  to  a  mortgage  of 
$2,200,  with  accrued  interest  thereon,  which  the  grantee, 
W.  E.  Veeder,  assumed  and  agreed  to  pay  as  a  part  of 
the  purchase  price  of  the  land;  but  plaintiff  remained  in 
possession  of  the  land.  At  the  time  of  this  conveyance 
the  appellant  was  indebted  to  various  persons  and  firms, 
the  aggregate  amount  of  which  indebtedness  greatly  ex- 
ceeded the  value  of  his  equity  in  the  land  conveyed, 
Shortly  after  the  transfer,  W.  E.  Veeder  paid  on  judg- 
ments which  were  liens  on  the  land  and  on  claims  on  which 
suit  had  been  brought  against  appellant  about  $1,980. 
He  also  redeemed  the  land  from  a  tax  sale,  paying  there- 
for $59.95,  and  thereafter  he  paid  $230  interest  then  due 
on  the  mortgage.  So  that  pra<?tically  at  the  time  the  •land 
was  conveyed  to  him  he  furnished  the  money  for  and  paid 
off  debts  due  from  the*  appellant  aggregating  $2,267.36, 
aside  from  the  principal  of  the  mortgage  that  he  had  as- 
sumed to  pay,  which  was  $2,200.  In  addition  to  the  in- 
debtedness that  was  paid  off  by  W.  E.  Veeder,  the  appel- 
lant was  indebted  in  various  sums  to  different  creditors 
aggregating  a  large  amount. 

There  are  no  legal  questions  involved  in  this  case  that 
are  not  well  settled.     That  a  deed  absolute  in  form  may 
be  declared  a  mortgage  where  it  is  shown  by  satisfactory 
X.  MoRTCAGEs:       cvidcuce  that  it  was  given  for  and  intended 
•ecttiity.  as  security  for  a  debt  is  held  in  numerous 

cases.  Laub  v.  Romans,  131  Iowa,  427;  McElroy  v. 
Allfree,  131  Iowa,  112.  And  this  is  true  although  the 
deed  is  made  subject  to  a  mortgage  which  the  grantee  as- 
sumes to  pay.    Dunton  v.  McCooTc,  93  Iowa,  258,    While 
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some  circumstances  are  shown  which  tend  to  negative  the 
appellant's  claim,  a  careful  reading  of  the  entire  record 
has  satisfied  us  that  the  conveyance  was  intended  merely 
as  security  for  the  amount  which  should  be  paid  by  W. 
E.  Veeder  on  the  appellant's  indebtedness. 

It  is  the  appellant's  contention  that  the  amount  paid 

out  for  him  by  W.  E.  Veeder  has  been  fully  repaid,  but 

we  are  not  by  any  means  satisfied  that  such  is,  in  fact, 

the  case,  and  the  condition  of  the  record  is 

*'  of*r»nS**  ®^^  ^^^^  ^®  ^^  ^^^  ^^^  ^^®  attempting  to 
determine  the  question.  We  think  the  case 
should  go  back  to  the  district  court  for  an  accounting  be- 
tween the  parties,  and  that,  in  determining  the  state  of 
the  account,  the  appellees  should  be  credited  with  all  sums 
shown  to  have  been  expended  by  W.  E.  Veeder  in  the 
payment  of  the  appellant's  debts  and  in  improving  the 
property  in  question.  Nothing  less  than  this  will  satisfy 
the  demands  of  equity,  and  the  appellant  surely  can  not 
complain  thereof.  That  the  rights  of  both  parties  may  be 
thus*  protected  is  held  in  Dunton  v.  McCooh,  supra. 

It   is   the   appellees'   contention   that   the   conveyance 
was  made  with  intent  to  defraud  the  creditors  of  D.  E. 
Veeder,   and  that  this  action  can  not  be  maintained  be- 
cause   thereof.      For    the    purposes    of    this 
3.  Feaudulekt      case,  it  may  be  conceded  that  it  was  the  in- 

COMVSYAHCES:  0       y         t  y  1 

intent  of  tent   of    both    the    grantor    and    grantee    to 

place  the  properly  in  the  hands  of  the  lat- 
ter so  that  something  might  be  eventually  saved  therefrom 
for  the  former;  but  beyond  this  we  do  not  think  the 
proof  goes.  This  property  was  the  homeflUsMl  of  tfae  ap- 
pellant, and,  except  for  debts  contracted  prior  to  its  ac- 
quisition as  such,  forty  acres  thereof  was  exempt  from  ex- 
ecution. There  is  no  showing  that  any  of  the  debts  were 
contmeted  before  the  homestead  right  was  acquired,  and 
kMM  there  was  only  one  hundred  and  four  acres  liable 
for  the  grantor's  debts.     AceordBig  to  Ae  appiBwa^ 
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tention,  the  land  was  not  then  worth  to  exceed  $30  per 
acre.  The  nonexempt  land  was  worth  $3,120.  W.  E. 
Veeder  paid  off  debts  amounting  to  $2,267.36  as  claimed 
by  appellees,  and  there  was  a  mortgage  on  the  land  for 
$2,200.  It  is  apparent,  therefore,  that  the  conveyance  or 
mortgage  did  not  deprive  a  creditor  of  a  dollar.  On  the 
contrary,  it  is  conclusively  shown  that  the  arrangement 
was  beneficial  to  the  creditors  because  W.  E.  Veeder  fur- 
nished more  money  for  the  payment  of  the  appellant's 
debts  than  could  have  been  obtained  by  a  sale  of  the  land 
subject  to  the  mortgage.  It  does  not  matter  then  what 
the  intent  of  the  parties  to  the  conveyance  was.  If  the 
conveyance  did  not  in  fact  hinder  or  delay  creditors,  it 
was  not  fraudulent  as  to  them.  AiUtman  v.  Heiney,  59 
Iowa,  654;  Baxter  v.  Pritchard,  113  Iowa,  422;  Richaa-ds 
V.  Orr,  118  Iowa,  724;  Dettmer  v.  Behrens,  106  Iowa, 
586;  Stubblefield  v.   Gadd,  112  Iowa,  681. 

It  is  claimed  that  in  1895  supplemental  proceedings 
were  had  in  which  both  the  grantor  and  grantee  testified 
as  to  the  amount  that  W.  E.  Veeder  had  paid  for  the  land, 
and  that  said  Veeder  was  the  absolute  owner  thereof.  It 
is  shown  that  such  proceedings  were  had,  but  it  is  not 
shown  at  all  satisfactorily  that  the  Veeders  testified  to 
more  than  that  W.  E.  had  paid  full  value  for  the  land, 
and  that  upon  the  showing  the  judgment  creditor  who  insti- 
tuted the  proceeding  became  satisfied  of  the  truth  thereof, 
and  concluded  that  the  land  was  not  worth  more  than  W. 
E.  Veeder  had  put  into  it. 

Appellees  also  claim  that  this  action  should  have  been 
commenced  sooner.  The  plea  of  laches  can  not  be  sus- 
tained under  the  circumstances  shown.  The  parties  were 
brothers,  and  were  dealing  together  in  other 
matters,  and,  if  it  be  true  that  the  appel- 
lant's indebtedness  to  W.  E.  Veeder  has  not  been  fully 
paid,  there  was  no  reason  why  action  should  have  been 
taken. 


Digitized  by  VjOO^LC 


496  WiTMEB  V.  Shbeves.  [141  Iowa 

We  reach  the  conclusion  that  the  judgment  must  be 
reversed  and  the  case  remanded  for  the  purpose  of  de- 
termining the  amount  due  the  appellees  as  administrators 
of  the  estate  of  W.  E.  Veeder,  and,  upon  the  ascertainment 
and  payment  of  such  sum,  conveyance  will  be  made  to  the 
appellant,  or  he  may  have  a  decree  establishing  title  in 
him. — Reversed  and  remanded. 


W.  L.  WiTMEB,  Appellant,  v.  T.  J.  Shbeves. 

Equitable   mortgage:   assignment  of   mortgagor's   interest:    exe- 

1  CUTION  SALE.  Where  the  grantee's  name  in  a  deed  was  erased 
and  another  inserted  and  the  deed  was  then  delivered  to  him 
as  security  for  part  of  the  purchase  price  advanced,  with  a 
separate  contract  back  acknowledging  receipt  of  the  deed  and 
agreeing  to  hold  the  title  in  trust  and  to  reconvey  to  the  real 
grantee  upon  payment  of  the  sum  advanced,  such  substituted 
grantee  held  the  apparent  legal  title  and  both  the  real  grantee 
and  those  claiming  under  her  were  bound  by  the  agreement 
as  thus  completed,  although  the  method  adopted  for  creating 
the  trust  may  have  been  irregular;  and  an  assignment  of  the 
contract  by  the  real  grantee  extinguished  her  remaining  inter- 
est and  vested  the  assignee  with  title  subject  to  the  equitable 
mortgage,  so  that  a  subsequent  judgment  against  the  assignor 
was  not  a  lien  upon  the  property  and  the  purchaser  at  execu- 
tion sale  acquired  ho  interest  therein. 

Execution   sales:   unrecorded   instruments:    notice.     A  purchaser 

2  at  an  execution   sale   who  acquires  no  interest  in   the  property 
^  by  the  sale,  can  not  claim  the  protection  of  the  statute  against 

the  effect  of  an  unrecorded  instrument  of  which  he  had  no  no- 
tice. 

Execution  sale:  discrepancy  in  names.     Where  the  title  to  prop- 

3  erty  stood  in  the  name  of  Lena  B.  Reeves  a  sale  thereof  under 
a  judgment  against  Belle  Reeves  would  not  pass  title,  in  the 
absence  of   any  proof  of   identity. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennan, 

Jiuige. 

Wednesday,  Maech  10,   1909. 
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Action  to  quiet  title  to  a  small  parcel  of  iauJ.  De- 
fendant claimed  an  interest  in  the  land  as  purchaser  there- 
of at  sheriff's  sale  under  a  judgment  in  his  favor  against 
Belle  Reeves,  whom  he  alleged  to  have  been  the  owner 
of  the  property  at  the  date  of  the  recovery  of  his  judg- 
ment against  her.  There  was  a  decree  quieting  title  in 
defendant  against  the  plaintiff,  but  allowing  plaintiff  tlie 
right  to  redeem  from  defendant's  execution  sale.  Plain- 
tiff appeals. — Reversed. 

E.  P.  Hudson,  for  appellant 

Stewart  &  Anderson,  for  appellee. 

McClain,  J. — In  August,  1905,  the  tract  of  land  to 
which  this  controversy  relates  belonged  to  Mrs.  Emma  E. 
Domback,  and,  in  pursuance  of  negotiations  through  one 
Davis  for  the  purchase  thereof  in  behalf  of  Lena  B. 
Reeves,  a  warranty  deed  in  which  said  Lena  B.  Reeves 
was  named  as  grantee  was  executed  by  Mrs.  Domback  and 
her  husband  and  delivered  to  Davis  for  Mrs.  Reeves. 
For  the  purpose  of  raising  money  with  which  to  pay  a 
portion  of  the  purchase  price  for  the  land,  the  name  of 
Lena  B.  Reeves  as  grantee  was  erased  from  the  deed,  and 
the  name  Max  Lavine  was  inserted  in  its  place  with  the 
knowledge  and  consent  of  Lavine  and  Mrs.  Reeves,  and 
the  deed  was  delivered  to  Lavine,  who  executed  to  Mrs. 
Reeves  an  instrument  in  the  form  of  an  agreement, 
signed  by  both  of  them,  in  which  Lavine  acknowledged 
the  receipt  of  a  warranty  deed  to  the  property,  and  agreed 
to  hold  the  title  thereto  in  trust  for  Mrs.  Reeves  to  se- 
cure a  loan  of  $250  advanced  by  him,  and  to  convey  the 
property  to  Mrs.  Reeves  on  payment  of  said  loan.  Thip 
contract  was  by  indorsement  on  the  back  thereof  assigned 
by  Mrs.  Reeves  to  Davfs  on  December  8,  1905,  for  the 
purpose  of  transferring  the  title  of  the  property  to  him, 

Vol,  141  Ia.— 32 
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and  he  at  that  time  paid  to  Mrs,  Reeves  an  agreed  price, 
part  in  cash  and  part  in  satisfaction  of  a  claim  against 
her  in  pursuance  of  an  agreement  for  the  purchase  of 
said  property  by  him.  Subsequently,  and  on  December  12, 
1905,  the  defendant  in  this  action  recovered  judgment  in 
a  justice  court  of  Polk  County  against  Belle  Reeves,  a 
transcript  of  which  was  on  the  same  day  filed  in  the  dis- 
trict court  of  said  county.  Under  execution  subsequently 
issued  on  this  judgment  the  defendant  caused  the  land  -in 
controversy  to  be  levied  upon  as  the  property  of  Belle 
Reeves,  and  became  a  purchaser  thereof  at  execution  sale. 
Still  later  Davis  conveyed  the  land  to  plaintiff,  who  asks 
to  have  his  title  quieted  as  against  any  claim  of  defendant 
under  said  sheriff's  sale. 

The  theory  of  the  defendant  is  that,  notwithstanding 
the  change  of  names  in  the  Domback  deed,  Mrs,  Reeves 
became  a  holder  of  the  legal  title  subject  only  to  an  equit- 
able mortgage  in  favor  of  Lavine,  and  that 
«•  ^o^'^"  whatever  may  have  been  the  effect  of  the 
^on^^r'i^^  assignment  to  Davis  of  the  written  instru- 
^V'uii^''^^'  ment  of  agreement  between  her  and  Lavine 
as  transferring  to  Davis  equitable  title  to 
the  property,  defendant  was  not  chargeable  with  notice 
thereof  when  he  became  the'  purchaser  at  execution  sale, 
and  that  the  rights  of  Davis  and  of  plaintiff  as  his  grantee 
are  subordinate  to  the  rights  of  defendant  as  execution 
purchaser;  but  defendant  as  purchaser  at  execution  sale 
only  acquired  the  title  of  Mrs.  Reeves,  whatever  it  may 
have  been.  At  the  time  defendant's  judgment  became  a 
general  lien  upon  any  property  of  Mrs.  Reeves  she  had  no 
title  to  the  property  subsequently  levied  upon  and  sold  and 
continued  without  title  up  to  the  time  of  the  execution 
sale.  The  defendant  acquired  nothing  by  such  sale. 
Churchill  v.  Morse,  23  Iowa,  229;  Spaan  v.  Anderson,  11.^ 
Iowa,  121.  The  deed  of  the  Dombacks  reciting  Mrs. 
Reeves  as  grantee  may  have  been  effectual  by  delivery  to 
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Davis  as  her  agent  to  transfer  the  legal  title  to  her,  but 
by  the  arrangement  entered  into  between  her  and  Lavine 
the  title  was  apparently  vested  in  the  latter  as  trustee,  and 
this  apparent  title  could  not  thereafter  be  questioned  by 
Mrs.  Reeves  or  persons  claiming  under  her,  so  far  as  the 
rights  of  Lavine  holding  apparent  title  in  trust  for  Mrs. 
Reeves  were  concerned.  In  other  w^'ords,  Mrs.  Reeves  and 
those  claiming  under  her  became  bound  by  the  arrange- 
ment under  which  legal  title  was  apparently  placed  in 
Lavine,  and,  however  irregular  may  have  been  the  meth- 
ods resorted  to  for  giving  Lavine  the  title  to  hold  in  trust 
as  security  for  the  money  advanced  by  him,  the  legal  effect 
was  to  consummate  the  arrangement  w^hich  the  parties  in- 
tended to  make.  As  between  the  parties  a  formal  deed  is 
not  essential  to  the  transfer  of  title.  Walhley  v.  Clarke, 
107  Iowa,  451.  After  this  arrangement  w^as  perfected,  the 
rights  of  Mrs.  Reeves  were  evidenced  by  the  written  in- 
strument of  agreement  entered  into  between  her  and  La- 
vine, and  the  assignment  of  this  written  instrument  by  her 
to  Davis  with  the  intent  and  purpose  of  transferring 
to  Davis  for  valuable  consideration  the  remaining  interest 
of  Mrs.  Reeves  in  the  property,  whatever  it  might  be,  w^as 
effectual  to  divest  Mrs.  Reeves  of  any  such  interest.  After 
this  assignment  Davis  in  effect  held  the  legal  title  subject 
to  Lavine's  equitable  mortgage.  This  was  the  situation  of 
the  parties  when  the  defendant  recovered  his  judgment, 
and  it  is  apparent  therefore  that  such  judgment  did  not 
become  a  lien  on  this  property,  for  Mrs.  Reeves  had  at 
that  time  no  interest  whatever  therein  either  legal  or  equit- 
able. 

As  Mrs.  Reeves  had  neither  legal  nor  equitable  inter- 
est  in   the   property,    apparent   or   real,    when   defendant's 
Execution         judgment    was    filed    in    the    district    court, 
corded  ?ns?ru-    ^^^^    contiuucd    without    any    interest    up    to 
ments:  notice,    the  pretended  levy  and  sale  under  such  judg- 
ment, defendant  acquired  nothing  thereby.     Defendant  is 
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in  no  situation  to  claim  that  he  is  protected  by  the  re- 
cording act  against  the  transfer  from  Mrs.  Reeves  to  Davis 
by  an  instrument  not  recorded.  Defendant  must  have 
become  the  purchaser  of  some  apparent  or  real  interest  of 
Mrs.  Eeeves  to  be  protected  against  the  effect  of  an  un- 
recorded instrument  of  which  he  had  no  notice.  See  Code, 
section  2925. 

We  have  omitted  to  make  any  reference  to  the  fact 
that  defendant's  judgment  was  against  Belle  Eeeves,  ,and 
the  Domback  deed  named  Lena  B.  Reeves  as  grantee.     In 
Execution        ^^^  ^^^^  which  WO  take  of  the  casc  it  is  im- 
dtsc^cpancy       material  whether  these  names  designated  the 
^  """^         same  person.     We  find  nothing  in  the  record 
to  prove  their  identity,  and  this  discrepancy  would  in  it- 
self be  sufficient  to  defeat  defendant's  claim. 

Plaintiff  was  entitled  to  the  relief  asked  in  his  pe- 
tition, and  the  court  erred  in  entering  a  decree  for  the  de- 
fendant.— Reversed. 


John  C.  Hunter,  Appellee,  v.  Lucy  R.  Porter  and  J. 
N.   RicnEY,   Appellants. 

Mortgages:   foreclosure:    subsequent   action   on   note:    adjudica- 

1  tion.  Defendant  gave  plaintiff  a  note  containing  no  provision 
by  which  the  payee  might  declare  it  due  before  maturity,  and 
gave  the  surety  on  the  note  a  mortgage  to  secure  him  against 
liability  which  did  provide  that  in  case  of  default  in  payment 
of  the  note,  interest  or  taxes  the  whole  amount  might  be  de- 
clared due.  The  surety  assigned  the  mortgage  to  the  payee  of 
the  note  who  foreclosed  for  the  full  amount  for  which  the 
surety  was  liable.  Held,  that  as  the  mortgage  did  not  authorize 
the  payee  to  declare  the  note  due  prior  to  its  maturity  the 
foreclosure  of  the  mortgage  was  not  an  adjudication  of  the 
right  to  sue  on  the  note  after  its-  maturity. 

Same.      The    determination    by    the    Supreme    Court    in    an    action 

2  for  interest  on  a  note,  that  a  judgment  in  a  prior  action  was 
not  an  adjudication  that  the  note  was  due,  is  binding  in  a 
subsequent  action  on  the  note  after  its  maturity,  whether  right 
or  wrong. 
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Appeal  from  Johnson  District   Court. — Hon.   O.   A. 
Byington,  Judge. 

Wednesday,  Maech   10,   1909. 

This  is  an  action  for  balance  due  on  a  promissory 
note  against  Lucy  R.  Porter,  as  principal,  and  J.  N. 
Richey  as  surety.  The  defense  is  a  plea  of  prior  adjudi- 
cation in  a  previous  action.  Judgment  for  the  plaintiff. 
The  defendants  appeal. — Affirmed. 

Wade,  Butcher  £  Davis,  for  appellants. 

Milton  Remley,   for   appellee. 

Evans,  C.  J. — The  plaintiff  brought  this  action  on 
August  30,  1905,  upon  the  following  promissory  note: 
"2500.00.  Lone  Tree,  Iowa,  May  15,  1899.  Six  years 
after  date,  or  at  the  close  of  any  intervening  year,  at  the 
option  of  the  principals,  we  or  either  of  us  promise  to  pay 
to  the  order  of  John  C.  Hunter  the  sum  of  two  thousand 
and  five  hundred  dollars  for  value  received,  with  interest 
from  date,  at  the  rate  of  six  percent,  payable  annually  till 
paid.  Henry  E.  Porter,  Lucy  R.  Porter.  J.  N.  Richey, 
Surety.     N.  B.  Richey,  Surety." 

In  his  petition  the  plaintiff  conceded  to  the  defend- 
ants a  credit  of  $1,420.04  as  of  August  4,  1900,  being  the 
proceeds  of  sale  of  certain  mortgaged  property,  and  the 
further  credit  of  $322.67,  already  in  judgment  under  date 
of  March  9,  1905,  for  delinquent  interest.  The  defendants 
admitted  the  execution  of  the  note,  and  pleaded  a  prior 
adjudication  as  a  complete  defense.  To  the  answers  of 
the  defendants  the  plaintiff  filed  a  reply.  These  answers 
and  the  reply  are  based  wholly  upon  the  pleadings  of  record 
in  previous  cases,  and  are  quite  voluminous.  The  case  was 
tried  in  the  court  below  on  demurrer.     A  brief  history  of 
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the  prior  litigation  between  the  parties,  and  upon  which 
the  defense  of  the  prior  adjudication  is  based,  can  be  set 
forth  more  concisely  than  a  formal  statement  of  the  plead- 
ings. The  note  in  suit  was  executed  by  the  defendant 
Lucy  R.  Porter  and  her  husband  as  principals,  and  by 
the  Richeys  as  sureties,  as  indicated  on  the  face  thereof. 
On  or  about  the  same  date  Mrs.  Porter  and  her  husband 
executed  to  the  Richeys  a  real  estate  mortgage  for  $2,500 
to  secure  them  against  loss  by  reason  of  their  suretyship. 
A\Tiether  a  note  was  given  with  the  mortgage  as  a  part  of 
the  form  of  security  does  not  appear  from  this  record. 
The  consideration  stated  in  the  mortgage  was  "$2,500  in 
hand  paid  by  J.  X.  Richey  and  X.  B.  Richey."  The 
mortgage  also  stated  that  it  was  given  for  the  purpose  of 
securing  the  Richeys  from  loss  by  reason  of  their  sign- 
ing the  note  in  question,  and  that  it  should  be  void  upon 
payment  of  such  note  by  the  Porters.  It  also  contained 
this  provision:  "Default  in  payment  of  principal  or  in- 
terest on  any  note  or  taxes  on  the  land  before  delinquent, 
or  failure  to  keep  the  buildings  insured,  as  hereinafter 
stipulated,  makes  the  whole  amount  of  principal  and  in- 
terest due  at  the  option  of  the  holder."  Some  time  later 
the  Richeys  assigned  to  Hunter  all  their  right,  title  and 
interest  in  said  mortgage  as  security  for  the  payment  of 
the  note  in  question.  The  mortgage  in  question  was  a 
second  mortgage,  being  made  subject  to  a  mortgage  of 
$2,200  on  the  same  real  estate.  In  April,  1900,  the  mort- 
gagors defaulted  in  the  payment  of  taxes  on  the  mortgaged 
real  estate,  and  allowed  such  taxes  to  become  delinquent. 
April  6,  1900,  the  plaintiff,  Hunter,  paid  such  delinquent 
taxes,  amounting  to  $26.21.  Thereupon  he  declared  the 
mortgage  due  under  the  provisions  above  quoted,  and  com- 
menced foreclosure  proceedings.  In  such  foreclosure  ac- 
tion Lucy  R.  Porter  and  a  number  of  junior  lienholders 
were  all  named  as  parties  defendant,  but  the  proceedings 
purported   to  be  wholly  in  rem,   and   no  personal   judg- 
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ment  was  asked  nor  obtained  against  any  defendant.  The 
foreclosure  petition  contained  a  statement  that  the  plain- 
tiff "now  exercises  his  option  as  holder  of  said  mortgage 
under  the  ^  stipulation  therein  contained  to  declare  the 
whole  of  said  mortgage  due  and  unpaid."  There  was  a 
decree  of  foreclosure,  foreclosing  such  mortgage  for  the 
full  amount  for  which  the  Eicheys  were  surety,  and  for 
the  further  .sum  of  $26.21,  taxes  paid,  and  decreeing  the 
lien  of  the  mortgage  to  such  extent  to  be  prior  and  su- 
perior to  all  claims  or  liens  of  the  various  defendants. 
Special  execution  was  ordered  against  the  mortgaged  prem- 
ises for  the  amount  of  the  lien  so  established.  In  pur- 
suance of  this  decree  execution  was  issued  against  the  mort- 
gaged premises,  and  the  same  was  sold  at  sheriff's  sale. 
The  amount  realized  from  such  sale  was  $1,420.04,  which 
was  applied  as  a  credit  upon  the  note  in  question  on  Au- 
gust 4,  1900.  On  November  7,  1901,  the  plaintiff  brought 
an  action  against  all  the  makers  of  the  note  to  recover  past- 
due  interest,  averring  that  they  had  failed  to  pay  the  same. 
This  cause  did  not  come  to  trial  until  February  27,  1904, 
at  which  time  judgment  was  rendered  in  favor  of  the 
plaintiff  in  ihe  sum  of  $322.67.  From  that  judgment  an 
appeal  was  taken  to  this  court,  where  the  judgment  was 
affirmed.  See  Hunter  v.  Porter,  133  Iowa,  391.  After 
the  maturity  of  the  note  in  accordance  with  its  terms,  and 
on  August  30,  1905,  the  plaintiff  commenced  this  action 
at  law  to  recover  the  balance  due.  The  defense  of  prior 
adjudication  is  twofold:  First.  It  is  contended  that  the 
foreclosure  proceedings  furnished  to  plaintiff  his  day  in 
court;  that  he  elected  at  that  time  to  declare  his  note  due, 
and,  having  done  so,  he  was  entitled  then  to  his  full  rem- 
edy; that  he  is  therefore  barred  from  maintaining  another 
action.  This  defense  was  also  set  up  by  the  defendant 
Lucy  Porter  in  the  second  suit,  namely,  the  suit  begun 
November,  1901,  for  delinquent  interest,  and  the  holding 
of   the   court  was   adverse  to  such   defense   in   that   suit. 
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Second.  It  is  further  contended  that  if  the  foreclosure 
suit  did  not  constitute  a  prior  adjudication,  then  in  any 
event  the  second  suit,  brought  to  recover  delinquent  inter- 
est, did  constitute  such  prior  adjudication,  in  that  the 
plaintiff  could  have  obtained  judgment  in  that  suit  for  the 
principal,  as  well  as  for  the  interest.  In  his  reply  to  the 
answer  the  plaintiff  contends  that  the  defendants  may  not 
again  plead  the  foreclosure  suit  as  a  prior  adjudication, 
because  that  question  was  fully  adjudicated  against  them 
in  the  second  suit.  It  is  also  contended  that  the  plaintiff's 
principal  note  was  not  due  until  the  expiration  of  six  years 
from  its  date,  and  that  it  contained  no  provision  author- 
izing the  holder  thereof  to  declare  it  due  for  any  cause, 
and  that  the  plaintiff  did  not  in  fact  declare  it  to  be  due, 
and  that  he  could  not  have  maintained  an  action  upon  it 
at  any  time  prior  to  its  maturity  according  to  its  terms. 
This,  in  brief,  presents  the  issues  between  the  parties. 

I.     The  contract  between  the  plaintiff  and  the  makers 

of  the  note  was  represented  by  the  note  alone.     This  note 

contained  no  provision  authorizing  the  plaintiff  to  declare 

it    due    for    any   cause    whatsoever.      It   did 

I.  Mortgages:  .  .    .  i         i  ,i  •       •      i 

foreclosure:       contain    a    provision    whereby    the    principal 

subsequent  , 

action  on  note:    maker  of  the  uotc  could  declare  it  due  at  the 

adjudication. 

expiration  of  any  year.  The  mortgage  was 
a  contract  between  the  Pbrters  and  the  Richeys  alone; 
Hunter  was  not  a  party  to  that.  At  the  time  of  its  exe- 
cution, and  while  it  was  held  by  the  Richeys  as  mortgagees, 
it  is  manifest  that  it  did  not  confer  power  upon  Iluuter  to 
declare  his  note  due  for  any  cause  prior  to  six  years  from 
its  date.  The  assignment  of  the  mortgage  was  a  contract 
between  the  Richeys  and  Hunter;  the  Porters  were  not  par- 
ties to  that  contract.  It  seems  plain,  therefore,  that  such 
assignment  could  not  confer  power  upon  Hunter  to  declare 
his  note  due.  The  only  effect  of  such  assignment  was  to 
confer  upon  Hunter  the  same  rights  under  such  mortgage 
as  the  Richeys  themselves  could  exercise.     This  seems  to 
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have  been  the  theory  upon  which  plaintiff  proceeded  in 
the  foreclosure  of  his  mortgage.  He  declared  the  mort- 
gage due  for  default  in  payment  of  taxes.  This  the 
Richeys  could  have  done.  He  did  not  declare  his  note  due. 
This  the  Richeys  could  not  have  done.  If  the  plaintiff 
had  declared  his  note  xlue,  and  the  makers  had  assented 
thereto,  such  an  act  would  doubtless  have  been  effective 
as  a  new  contract,  but  nothing  of  this  kind  occurred.  We 
are  unable,  therefore,  to  see  upon  this  record  that  there 
was  ever  a  time  when  the  plaintiff  was  legally  entitled  to 
call  his  note  due  and  to  demand  personal  judgment  there- 
on against  any  maker.  The  incongruity  of  this  case  rests 
upon  the  fact  that  the  foreclosure  of  the  mortgage  and  the 
sale  of  the  property  thereunder  had  the  practical  effect 
of  a  collection  of  the  debt  to  the  amount  realized  from 
the  sale  of  the  mortgaged  property.  It  may  be  that  the 
original  decree  in  the  foreclosure  suit  was  erroneous,  in 
that  it  granted  to  plaintiff  more  relief  than  he  was  en- 
titled to  under  the  conceded  facts  as  they  existed  at  the 
time.  The  decree  was  not  appealed  from,  and  we  will 
not  take  the  occasion  to  review  it  now.  Certain  it  is  that 
if  the  default  in  pajment  of  taxes  had  occurred  while  the 
Richeys  held  the  mortgage,  they  would  have  been  entitled 
to  pay  the  taxes  and  declare  the  mortgage  due,  and  to  fore- 
close it  and  to  obtain  some  relief,  even  in  advance  of  pay- 
ing the  debt  for  which  they  were  surety.  Under  some  cir- 
cumstances courts  of  equity  permit  a  surety  to  foreclose 
a  mortgage  given  for  his  security,  and  to  apply  the  pro- 
ceeds upon  the  payment  of  his  principal's  debt.  Meeker 
V.  Waldron,  62  Neb.  689  (87  N.  W.  539);  Oribhen  v, 
Clement,  141  Iowa,  144.  Ordinarily  that  can  only  be  done 
when  the  principal  maker  is  insolvent  Be  that  as  it  may, 
we  have  no  occasion  to  defend  the  correctness  of  the 
original  foreclosure  decree.  Indeed  we  are  inclined  to  be 
skeptical  of  its  correctness  under  the  facts  as  they  now 
appear  to  have  existed  at  that  time.    But  a  controlling  fact 
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for  the  purpose  of  this  case  is  that  we  can  discover  no 
power  conferred  upon  Hunter  to  declare  his  note  due  with- 
out the  consent  and   acquiescence  of  the  makers   thereof. 

IL  There  is  a  further  conclusive  reason  to  our  minds 
why  this  defense  is  not  now  available  to  the  defendants. 
Defendants'  theory  of  prior  adjudication  is  based  upon 
the  proposition  that  the  plaintiff  declared  his 
note  due  in  the  foreclosure  suit,  and  that 
it  thereby  became  due  and  suable  then  and  there.  The 
proposition  necessarily  became  the  basis  of  the  plea,  of 
prior  adjudication  set  up  in  the  second  suit,  namely,  the 
suit  for  interest  begun  November,  1901.  That  case  came 
to  this  court  on  appeal.  The  affirmance  here  of  the  judg- 
ment below  was  predicated  in  large  part  upon  the  proposi- 
tion that  the  plaintiff's  note  was  not  due.  This  question 
was  therefore  adjudicated  in  that  case,  and  we  would  be 
bound  by  it  even  though  we  were  now  otherwise  convinced. 

We  think  the  judgment  of  the  lower  court  was  right, 
and  it  is  therefore  affirmed. 


Maboaret  Vose,  Appellant,  v.  Jennie  Myott,  Appellee. 

Husband  and  wife:  support  of  husband:  liability  of  wife.  While 
the  husband  is  chargeable  at  common  law  for  the  support  of 
his  wife,  the  wife  is  not  liable  for  the  husband's  support,  ex- 
cept so  far  as  the  statute  makes  the  family  expenses  chargeable 
against  both  husband  and  wife,  or  either  of  them;  and  this 
statute  does  not  impose  upon  the  wife  the  expense  of  her  hus- 
band's board  while  absent  from  their  home  in  contemplation 
of  separation. 

Appeal  from   Wright  District  Court, — Hon.   C.   G.   Lee, 

Judge. 
Wednesday,  March  10,  1909. 

Action    at   law    to    recover   for   board    furnished   bv 
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plaintiff  to  John  Myott,  husband  of  the  defendant,  Jennie 
ilyott.  There  was  a  directed  verdict  and  judgment  for 
the  defendant,  and  plaintiff  appeals. — Affirmed. 

McGraih  &  Archerd,  for  appellant 

Eugene  Schaffter,  for  appellee. 

Weaver^  J. — The  plaintiff  and  defendant  are  sisters. 
For  some  time  prior  to  the  inception  of  this  controversy 
the  former  lived  at  Eagle  Grove,  Iowa.  At  one  time  de- 
fendant, with  her  husband,  John  Myott,  lived  at  the  same 
place,  but  later  removed  to  Sioux  Falls,  S.  D.  In  October 
or  November,  1906,  John  Myott,  being  considerably  crip- 
pled and  incapacitated  for  labor  by  reason  of  rheumatism, 
came  to  the  home  of  plaintiff  in  Eagle  Grove  and  asked  to 
be  permitted  to  stay  there  until  he  was  able  to  go  to  work 
and  was  informed  that  plaintiff  would  board  him  for  $3.50 
per  week,  and  to  these  terms  he  assented.  He  remained 
with  plaintiff  until  the  following  March,  making  but  one 
small  payment,  and  when  he  left  he  was  owing  her  about 
$45.  Later  plaintiff  demanded  payment  of  the  bill  from 
her  sister,  and,  this  being  refused,  she  instituted  this  ac- 
tion. For  the  purposes  of  the  case  it  may  be  conceded,  as 
indeed  it  must  be,  that  as  against  John  Myott  the  claim 
sued  upon  is  reasonable  and  just;  but  the  material  ques- 
tion presented  by  the  appeal  is  whether  it  constitutes  a 
just  and  sufficient  ground  of  recovery  against  John  Myott's 
wife,  a  proposition  which  is  by  no  means  so  easy  of  solu- 
tion. 

It  goes  without  saying  that  at  common  law  the  wife 
is  under  no  legal  obligation  for  the  support  of  her  hus- 
band. Neither  does  our  statute  impose  any  such  obligation 
in  terms.  If  it  is  to  be  found  anywhere,  it  must  be  by 
interpretation  or  construction  of  Code,  section  3165,  which 
makes   the  ^'expenses   of  the   family  chargeable   upon   the 
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properly  of  both  husband  and  wife  or  of  either  of  them." 
What  may  be  r^arded  as  "family  expenses"  is  a  ques-, 
tion  which  has  come  up  on  several  occasions,  and  the 
phrase  has  been  found  sufficiently  elastic  to  include  pianos 
for  the  daughter  (Smedley  v.  Felt,  41  Iowa,  588), 
watches,  chains  and  rings  for  the  wife  (Marquardt  v. 
Flaugher,  60  Iowa,  148),  and  diamond  studs  for  the  hus- 
band (Neasham  v.  McNair,  103  Iowa,  695).  As  yet,  how- 
ever the  purchase  price  of  lapdogs  of  royal  lineage  by 
the  wife,  or  of  aeroplanes  by  the  husband,  has  not  been 
judicially  baptized  a  "family  expense,"  though  the  course 
of  recent  legal  evolution  would  seem  to  indicate  that  the 
possibilities  in  this  direction  are  not  yet  exhausted;  but 
through  all  the  cases  there  is  traceable  an  effort  to  confine 
the  term  "family  expenses"  to  obligations  incurred  for 
something  which  is  intended,  nominally  at  least,  for  the 
use  or  comfort  of  the  collection  or  personality  which  we 
speak  of  as  the  family,  or  for  the  house  or  some  member 
of  the  family,  as  distinguished  from  individual  or  personal 
expenses  not  contributing  to  family  convenience,  enjoy- 
ment or  comfort.  For  instance  in  the  SmedUy  case,  supra, 
it  is  said:  "The  only  criterion  which  the  statute  furnishes 
is:  Was  the  expenditure  a  family  expense?  Was  it  in- 
curred for,  on  account  of,  and  to  be  used  in  the  family?" 
In  Fitzqerald  v.  McCarty,  55  Iowa,  702,  the  trial  court 
having  instructed  the  jury  in  substantially  the  language 
above  quoted  from  the  opinion  in  the  Smedley  case,  this 
court  concluded  that  the  rule  as  thus  stated  was  a  little  too 
broad  and  held  that  the  instruction  should  have  gone  fur- 
ther and  informed  the  jury  that  "it  was  essential  to  con- 
stitute a  family  expense  that  the  thing  for  which  the  ex- 
penditure was  incurred  should  have  been  used  or  kept  for 
use  in  the  family."  Again,  in  the  diamond  stud  case,  it 
is  said:  "The  expense  is  limited  to  that  of  the  family 
a«d  must  have  been  incurred  for  something  used  therein 
or  kept  for  the  use  of,  or  beneficial  thereto.'^    And  the  pur- 
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chase  of  a  diamond  is  brought  within  this  category  on 
the  theory  that  it  may  fairly  be  classed  as  an  article  of 
wearing  apparel.  It  is  possibly  not  an  undue  expansion 
of  the  rule  thus  laid  down  to  say  that  if  a  member  of 
the  family  meet  with  accident  or  be  suddenly  prostrated 
with  sickness  when  away  from  home,  or  if,  being  sick  at 
home,  he  goes  or  is  sent  to  a  sanitarium  or  elsewhere  for 
treatment  or  benefit  to  his  health,  the  courts  would  be 
disposed  to  hold  the  expense  thus  incurred  to  be  of  the 
class  for  which  both  husband  and  wife  are  liable;  but 
a  consideration  of  the  scope  of  such  liability,  if  any,  is 
not  necessary  in  this  case.  Aside  from  the  question  of 
family  expense,  as  such,  the  wife,  as  we  have  already 
noted,  is  under  no  legal  liability  for  her  husband's  sup- 
port. Blackhawk  v.  Scott,  111  Iowa,  190.  Their  obliga- 
tions as  husband  and  wife  are  not  mutual  or  coextensive 
in  this  respect.  The  husband  is  still  bound  by  his  com- 
mon-law obligation  for  the  support  of  his  wife  and  is 
entitled  to  the  benefit  of  her  domestic  service.  McClintic 
V.  McClintic,  111  Iowa,  615;  McTighe  v.  Bringolf,  42 
,Iowa,  455;  Lyle  v.  Gray,  47  Iowa,  153;  Van  Doren  v. 
Harden,  48  Iowa,  186.  And  for  this  reason  the  husband 
may  be  held  liable  for  expenses  incurred  by  the  wife  un- 
der many  circumstances  which  would  be  wholly  insuffi- 
cient to  charge  the  wife  with  the  expenses  of  her  husband. 
By  no  reasonable  construction  of  the  statute  can  the  term 
^'family  expense"  be  stretched  to  include  the  traveling  ex- 
penses, hotel  bills,  and  board  bills  of  the  husband,  unless 
it  may  be  under  extraordinary  circumstances  such  as  we 
have  above  suggested.  If  there  be  any  exceptions  to  this 
rule,  we  are  quite  clear  that  the  case  before  us  does  not 
present  one  of  them.  It  is  shown  by  the  evidence  of  sev- 
eral witnesses  that  when  defendant's  husband  left  the  home 
in  Sioux  Falls  in  1906,  and  came  to  Eagle  Grove,  it  was 
in  contemplation  of  a  separation  from  his  wife,  and,  ex- 
cept'a  brief  visit  of  a  few  days  with  her  in  the  following 
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summer^  they  have  ever  since  lived  apart.  While  he  was 
suffering  from  rheumatism  at  the  time  of  his  departure, 
there  is  nothing  to  indicate  any  reasonable  necessity  for 
the  journey  for  the  purpose  of  medical  treatment,  or  that 
such  was  in  fact  the  motive  which  led  to  his  going.  If 
the  plaintiff  may  recover  for  his  board  from  November, 
1906,  to  March,  1907,  then  each  person  who  has  since 
that  time  given  him  shelter  or  food  may  also  recover  from 
her.  This,  we  think,  would  be  giving  to  the  statute  an  ef- 
fect far  beyond  the  contemplation  of  the  Legislature  in 
its  enactment.  The  -facts  developed  on  the  trial  were  not 
sufficient  to  sustain  a  finding  in  the  plaintiff's  favor,  and 
there  was  no  error  in  directing  a  verdict  for  the  defend- 
ant 

The  judgment  of  the   district  court   is  therefore  af- 
firmed. 


Frank  Poage,  Appellant,  v.  Grant  Township  Ditch 
AND  Drainage  District  No.  6,  and  Story  County, 
Iowa. 

Drainage:  assessment  op  BENEprrs:  appeal:  service  op  notice. 
On  appeal  from  an  order  of  the  supervisors  fixing  an  assess- 
ment of  benefits  for  drainage  purposes,  the  notice  must  be 
served  on  the  first  four  petitioners  for  the  drain,  and  upon 
service  of  notice  upon  the  coimty  auditor  only,  the  appeal 
should  be  dismissed. 

Appeal  from  Story  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  March  10,   1909. 

The  plaintiff  was  assessed  for  benefits  alleged  to  have 
been  received  by  him  from  the  establishment  of  a  drain- 
age ditch  and  attempted  an   appeal  to  the  district  court, 
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but  his  appeal  was  dismissed,  and,  from  that  judgment  of 
the  district  court,  he  appeals  to  this  court. — Affirmed. 

D.  J.  Vinje  and  Bert  B.  Welty,  for  appellant. 

7.  W.' Douglas  and  Binford  &  Farber,  for  appellees. 

Sherwin,  J. — When  the  proceedings  to  establish  the 
ditch  were  before  the  board  of  supervisors  of  Story 
County,  the  appellant  filed  objections  thereto  which  were 
considered  and  overruled,  and  on  December  3,  1906,  he 
served  on  the  auditor  of  the  county  a  notice  of  appeal 
from  the  assessment  of  the  board  to  the  district  court 
of  Story  County.  This  notice  of  appeal  was  served  on 
the  county  auditor  only,  and  no  appearance  has  been 
made  for  the  district  or  for  any  of  the  petitioners  for  the 
ditcn.  The  appellee  county  filed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  it  had  not  been  taken  and 
perfected  as  by  law  provided,  and  that  the  district  court 
had  not  acquired  jurisdiction  of  either  the  parties  or  the 
suoject-matter  of  the  action.  This  motion  was  sustained 
and  the  correctness  of  the  court's  ruling  thereon  presents 
the  only  question  for  our  determination. 

The  law  in  force  at  the  time  an  attempt  was  made  to 
appeal  to  the  district  court  was  Code,  section  1947,  which 
provided  that  an  appeal  might  be  taken  to  the  district  court 
from  an  order  of  the  board  of  supervisors  in  fixing  the  as- 
sessment upon  lands  in  the  same  manner  that  appeals  may 
be  taken  in  the  location  of  roads  and  within  the  same  time. 
We  construed  this  statute  in  connection  with  the  roads 
statute  therein  referred  to  in  Henderson  v.  Calhoun  Coun- 
ty, 129  Iowa,  119,  and  therein  held  adversely  to  the  ap- 
pellant's contention  herein,  and  that  case  is  controlling 
here.  It  is  true  that  in  the  Henderson  case  the  appeal  was 
from  an  award  of  damages,  while  here  it  is  from  an 
assessment  of  benefits.     But  this  does  not  change  the  rule 
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or  the  necessity  therefor  announced  in  the  Henderson 
case.  All  petitioners  for  a  ditch  were  and  are  necessarily 
affected  by  both  the  assessment  of  damages  and  the  assess- 
ment of  benefits.  Code,  section  1946,  required  that  an 
equitable  apportionment  of  the  costs,  expenses,  cost  of  con- 
struction, fees,  and  damages  assessed  for  the  construction 
of  any  ditch  or  improvement  should  be  assessed  among  the 
owners  of  the  land  along  or  in  the  vicinity  of  such  im- 
provement and  to  be  benefited  thereby  in  proportion  to 
the  benefit  to  each  of  them  and  ^^evied  upon  the  lands  of 
the  owners  so  benefited  in  said  proportions."  It  is  evi- 
dent that  the  petitioners  for  the  improvement  were  under 
this  section  as  deeply  interested  in  the  apportionment  or 
assessment  of  benefits  as  they  were  in  the  question  of  the 
damages  to  be  allowed  thereunder,  and  that  the  necessity 
of  notice  to  the  first  four  petitioners  was  as  great  where 
the  benefits  assessed  were  questioned  as  it  was  in  the  Henr 
derson  case.  Section  1946  seems  also  to  have  recognized 
the  necessity  of  bringing  all  parties  in  for  the  adjustment 
of  their  relative  rights  because  it  required  notice  of  the 
hearing  to  be  served  upon  the  owner  of  each  tract  of  land 
or  lot  involved  in  the  proceedings.  Yockey  v.  County,  130 
Iowa,  412. 

As  we  have  heretofore  said,  the  Henderson  case  rules 
this  case,  and  the  judgment  must  be,  and  it  is,  affirmed. 

Evans,  C.  J.,  took  no  part 


\  i7q  D.  B.  Ashenfelter,  Trustee,  Appellee,  v.  E.  H.  Seiling 
and  Ella  Seiling,  Appellants,  and  W.  J.  Schaitoel- 
MEiER  and  others.  Appellees. 

Taxation:  redemption:  proof  of  service  of  notice:  duty  op  treas- 

I    urer.     Upon  the  return  of   service  of  notice  of  the  expiration 

of  the  period  of   redemption   from   a  tax   sale,   it  becomes  the 

mandatory  duty  of  the  treasurer  to  forthwith  report  the  same 
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in  writing  to  the  auditor,  that  he  may  know  th^  exact  time 
when  the  right  of  redemption  expires;  and  until  this  is  done 
he  may  rightfully  receive  redemption  from  those  entitled  to  redeem, 
and  especially  those  who  have  not  been  served  with  notice  in 
due  time. 

« 
Same:   proof  op  service  of  notice:  presumption.     The   filing  of 

2  proof  of  service  of  a  redemption  notice  with  the  treasurer  is 
only  presumptive  evidence  of  completed  service,  and  where 
there  has  been  a  material  omission  of  any  required  step  by 
which  the  right  of  redemption  may  be  cut  off  this  presumption 

•is  overcome;  as  where  the  treasurer  neglects  to  file  proof  of 
service  of  notice  with  the  auditor  as  required  by  statute. 

Same:  construction  of  statutes.     The  right  of  redemption   from 

3  a  tax  sale  will  be  liberally  construed  in  favor  of  the  tax  payer. 

Same:  service  op  notice  of  redemption:  proof  of  service.     The 

4  affidavit  of  service  of  a  redemption  notice  must  show  at  whose 
direction  the  service  was  made,  and  the  notice  must  be  served 
upon  the  party  in  possession  to  support  a  tax  deed. 

Appeal  from  Boone  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  Makch   10,   1909. 

The  material  facts  are  stated  in  the  opinion. — Af- 
firtMd. 

Dyer  £  HvXl,  for  appellants. 

Ooodyhoontz  &  Mahoney,  for  D.  B.  Ashenfelter. 
D.  O.  Baker,  for  W.  J.  Schandelmeier. 

Weaver,  J. — Some  ten  years  prior  to  the  commence- 
ment of  this  action  one  Jacoh  Schandelmeier  died  seised 
of  two  lots  in  the  city  of  Boone,  on  one  of  which  was  a 
house  occupied  by  himself  and  his  family  as  a  home.  He 
left  a  will,  by  the  terms  of  which  his  widow  was  given 
a  life  estate  in  said  property,  with  remainder  over  to  his 
80B8,  William  J.  ond  John  G.     The  two  lots,  which  ad- 

Vou  141  Ia.— 33 
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joined,  were  separately  assessed  for  the  taxes  of  the  year 
1902^  and  such  taxes,  with  certain  special  assessments, 
becoming  delinquent,  they  were  sold  in  bulk  to  the  de- 
fendant T.  E.  Means,  at  the  treasurer's  sale  held  in  De- 
cember, 1903.  On  September  11,  1906,  Means  served 
notice  of  the  expiration  of  the  period  of  redemption  upon 
the  widow,  Elizabeth,  but  served  no  notice  upon  the  son 
John  G.  Schandelmeier,  who  occupied  the  premises  with 
her.  It  should  also  be  said  in  this  connection  that  the  said 
John  G.  is  ordinarily  known  as  George  Schandelmeier, 
and  that,  as  shown  by  the  tax  sale  record,  the  property  in 
question  was  taxed  to  "George  G.  Schandelmeier,"  while 
the  special  assessment  described  the  owner  as  "the  estate 
of  George  Schandelmeier."  As  already  stated,  the  notice 
of  expiration  was  served  upon  Elizabeth  alone,  and  re- 
turn thereof  was  on  the  same  day  filed  with  the  county 
treasurer,  but  no  report  or  statement  of  such  notice  or 
service  thereof  was  ever  made  by  the  treasurer  to  the 
county  auditor,  as  required  by  Code,  section  1341,  nor  was 
any  statement  or  memorandum  thereof  ever  entered  in  the 
auditor's  salebook  against  the  description  of  said  lots.  At 
this  time  the  remainder  in  said  property,  owned  by  Wil- 
liam J.  Schandelmeier,  had  become  incumbered  by  mort- 
gage, made  and  executed  by  him  to  one  Otto  Hile,  and 
several  judgments  against  John  G.  or  George  Schandel- 
meier were  apparent  liens  upon  his  remainder.  The  mort- 
gagee, Hile,  and  the  holders  of  said  judgment  liens  united 
in  transferring  their  several  claims  in  trust  to  the  plain- 
tiff, who  on  December  11,  1906,  went  to  the  office  of  the 
county  auditor  and  redeemed  the  property  from  the  tax 
sales,  receiving  the  usual  certificate  of  redemption,  signed 
by  said  auditor  and  countersigned  by  the  county  treasurer. 
Record  of  such  redemption  was  at  the  same  time  entered 
upon  the  books  of  both  the  auditor  and  the  treasurer.  On 
the  following  day,  December  12,  1906,  Means,  the  holder 
of  the  tax  sale  certificate,  appeared  before  the  treasurer, 
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and,    refusing   to   recognize   the   redemption,    demanded    a 
deed.     To  this  demand  the  treasurer  acceded,  and,  ignor- 
ing the  redemption  made  on   the   previous   day,   executed 
and   delivered  a  tax   deed  to  Means,   who  thereafter  con- 
veyed to  the  defendant  E.  H.   Seiling,  informing  him  of 
the   circumstances    under    which    the    tax    deed   had    been 
issued.     On  January  3,  1907,  the  plaintiff  instituted  this 
action  in  equity  to  foreclose  the  mortgage  assigned  to  him 
by  Hile,  and  impleaded  therein  as  defendants  the  widow 
and    sons   of   Jacob    Schandelmeier,    together   with   Means 
and  his  grantee,  Seiling.     The  petition  alleges  the  redemp- 
tion of  the  property  from  taxes,  and  asks  that  the  mort- 
gage  be  given   preference   over   all   claims   asserted   under 
the  tax  sale.     The  son  William  J.  Schandelmeier  also  ap- 
pears, and  by  cross-petition  asks  that  the  tax  deed  be  de- 
creed to  be  void.     The  defendant  Seiling  asserts  and  relies 
upon  the  validity  and  sufficiency  of  the  tax  deed  made  to 
his  grantor,  Means.     The  trial  court  found  for  the  plain- 
tiff, and  cross-petitioner,  held  the  tax  deed  to  be  void,  and 
entered  a  decree  for  the  relief  demanded.     Seiling  appeals. 
Several  issues  involving  the  validity  of  the  tax  sale 
and  deed  are  presented  by  the  pleadings  and   argued  by 
counsel ;  but,  in  view  of  our  conclusion  as  to  the  effect  of 
redemption   made  by  the  plaintiff,   we  shall 
*'  TeidtemiSron:       ^^^    enter    upon    any    consideration    of    the 
M??L°of         regularity    of    the    tax    sale.      The    statute, 
of  trcMuw.      Code   section   1341,   provides   that  after  the 
expiration    of   two   yeajs    and    nine    months 
from  the  date  of  sale  the  holder  of  a  certificate  of  pur- 
chase may  serve  upon  the  person  in  possession  of  the  land, 
and  also  upon  the  person  in  whose  name   it  is  taxed,   a 
notice  to  the  effect  that  the  time  of  redemption  will  ex- 
pire unless  such  redemption  be  made  within  ninety  days 
from    the    completed    service   of   such    notice.      It    further 
provides  that  proper  return  of  thf*  service  of  such  notice 
shall  be  filed  with  the  treasurer^  and  entered  by  him  upon 
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the  salebook  opposite  the  entry  of  sale,  and  that  such 
record  shall  be  presumptive  evidence  of  completed  service. 
It  still  further  provides  as  follows:  "The  treasurer  shall 
upon  the  filing  of  the  proof  of  service  and  statement  of 
costs  forthwith  report  the  same  in  writing  to  the  auditor 
and  shall  enter  it  in  the  salebook  against  the  proper  tract 
of  real  estate."  The  purpose  of  this  latter  proposition  is 
quite  apparent.  The  auditor  is  the  officer,  and  the  only 
officer,  authorized  to  permit  or  receive  redemptions  made 
from  tax  sales.  It  is  he  to  whom  the  landowner  desiring 
to  redeem  must  apply  to  ascertain  the  amount  required  to 
redeem,  and  to  his  records  he  must  look  to  determine 
whether  the  apparent  right  to  redeem  exists.  It  is  there- 
fore a  matter  of  vital  importance  that  the  officer  upon 
whom  this  power  and  duty  are  imposed  shall  know,  and 
that  his  books  shall  disclose,  at  what  time  the  period  of 
redemption  will  expire.  Under  our  former  statute,  by 
which  the  period  was  made  to  expire  in  all  cases  at  the 
end  of  three  years  from  the  date  of  sale,  the  auditor's 
record  of  sale  answered  this  purpose,  and  after  the  expira- 
tion of  three  years  the  authority  of  that  officer  to  accept 
redemption  ceased.  Pearson  v,  Robinson,  44  Iowa,  413. 
But  the  amendment  of  the  tax  statute  which  preserves  the 
right  of  redemption  until  cut  off  by  a  notice  duly  served 
would  lead  to  endless  confusion  and  litigation  if  the  period 
of  redemption  could  be  terminated  without  information 
thereof  being  given  to  the  only  officer  authorized  to  ac- 
cept redemption.  To  avoid  such  result  the  statute  makes 
it  the  duty  of  the  treasurer,  when  return  of  service  of 
notice  is  made  to  him,  to  forthwith  make  written  report 
thereof  to  the  auditor,  and  we  think  it  follows  of  necessity 
that  until  this  is  done  the  auditor  is  justified  in  assum- 
ing that  the  right  of  redemption  has  not  expired,  and  may 
rightfully  receive  redemption  at  the  hands  of  the  owner 
or  lienholder;  at  least  from  such  redemptioners  as  have 
not  been  personally  served  with  notice  in  due  time. 
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As  opposed  to  this  view  our  attention  is  called  to  that 
part  of  the  Code  section  above  cited,  which  provides  that 
the  filing  of  the  proof  of  service  with  the  treasurer,  and 
entering  thereof  upon  the  treasurer's  sale 
*'  of^scUwe^'  record,  shall  be  presumptive  evidence  of  com- 
jJesi^ptioii.  pleted  service  of  said  notice,  but  this  pro- 
vision does  not  in  our  judgment  justify  the 
conclusion  counsel  seek  to  draw  from  it.  Such  record  is 
presumptive  evidence  only,  and  if  there  be  a  material 
omission  in  any  of  the  required  steps  by  which  the  period 
of  redemption  may  be  cut  off,  the  presumption  arising 
from  the  treasurer's  record  is  overcome.  It  is,  as  we  have 
already  seen,  the  duty  of  the  treasurer  on  receiving  such 
proof  to  act  at  once,  forthwith,  in  order  that  the  auditor 
shall  be  promptly  advised  of  the  time  when  the  right  of 
redemption  will  expire.  This  is  as  much  a  part  of  the 
treasurer's  duty  as  it  is  to  receive  and  make  entry  of  the 
proof  of  service  on  the  proper  owner.  It  is  not  merely 
directory;  it  is  mandatory. 

The  right   and   authority  of   the   State   to  seize   and 

sell  valuable  prpperty  for  the  payment  of  a  relatively  small 

tax,  while  necessary,  is  often  so  oppressive  in  its  results 

that  we  are  bound  to  construe  the  right  of 

const'niction       redemption    with    all    reasonable    liberality, 

jand  hold  the  person  who  seeks  to  foreclose 

it  to  very  substantial  compliance  with  all  of  the  provisions 

which   have   been   enacted   for    its   protection.      Burton  v. 

Hintrager,    18    Iowa,    348;    Penn   v.    Clematis,    19    Iowa, 

372;  Rice  v.  Nelson,  27  Iowa,  148;  Foster  v.  Bowan,  55 

Iowa,  237;  Burke  v.  Cutler,  78  Iowa,  299. 

There  are  other  reasons  why  the  redemption  in   this 

instance   may    properly   be    held    to    have    been    made    in 

4.  Same:  duc    time.      The    affidavit   of   the   holder    of 

redemption:       the   tax   Certificate    to   the   service   of   notice 

proof  of 

service.  upon  Elizabeth  Schandelmeier  does  not  con- 

form to  the  statute,  which  requires  it  to  show  at  whose  di- 
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rection  the  service  was  made.  Code,  section  1441.  We 
have  held  that  obedience  to  this  requirement  is  neces- 
sary before  the  right  of  redemption  is  lost  to  the  property 
owner.  Grimes  v.  Ellyson,  130  Iowa,  286.  Again,  the 
statute  requires  that  the  notice  shall  be  served  upon  the 
person  in  possession  of  the  land  and  upon  the  person  in 
whose  name  the  land  is  taxed.  Appellant's  abstract  shows 
that  the  land  was  taxed  for  the  year  1902  in  the  name 
of  George  G.  Schandelmeier,  and  it  is  also  shown  that 
George  Schandelmeier  was  living  upon  the  property.  The 
failure,  therefore,  to  serve  notice  upon  him  is,  in  our 
judgment,  a  sufficient  reason  for  holding  the  tax  deed  in- 
valid. 

There  are  still  other  apparently  insuperable  objections 
to  said  deed  disclosed  by  the  record,  but  we  shall  not  stop 
to  discuss  them.  Moreover,  the  redemption  having  been 
allowed  and  made,  and  record  thereof  having  been  duly 
entered  upon  the  books  of  both  auditor  and  treasurer,  even 
though  such  redemption  was  improvidently  permitted  or 
was  made,  under  circumstances  upon  which  a  court  of 
equity  would  hold  it  invalid  or  ineffective,  there  is  very 
grave  doubt  whether  the  treasurer  had  any  right  or  au- 
thority to  ignore  it  and  issue  a  deed  as  if  no  redemption 
had  been  made,  but  this  question  not  having  been  argued 
by  counsel,  we  shall  not  undertake  to  decide  it  See 
Burchardt  v,  Scofield,  141  Iowa,  336. 

We  have  sufficiently  indicated  our  view  that  the  de- 
cree of  the  district  court  is  correct,  and  it  is  affirmed. 

Evans,  J.,  taking  no  part 
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Christine  Klumb,  Appellant,  v.  Iowa  State  Traveling 
Men's   A  ssociation. 

Accident  Insurance:     cause  of  death:    presumption.     Where  the 

1  cause  of  death  is  an  issue  the  presumption  is  against  suicide. 

Same:     circumstantial  evidence:     sufficiency.     That  the  circum- 

2  stances  relied  upon  in  proof  of  an  accidental  death  may  furnish 
any  evidence  of  the  conclusion  sought  to  be  drawn  therefrom, 
the  facts  which  the  evidence  tends  to  prove  must  be  of  such 
nature  and  so  related  to  each  other  that  the  conclusion  is  the 
only  one  which  can  fairly  and  reasonably  be  drawn ;  it  is  not 
enough  if  they  are  consistent  therewith,  if  equally  consistent  with 
some  other  conclusion.  Evidence  that  the  death  of  insured  was 
due  to  a  stray  bullet  is  held  insufficient  to  take  the  issue  to  the 
jury. 

Appeal  from  Polk  District  Court. — Hon.  Jesse  A.   Mil- 
ler, Judge. 

Wednesday,  March  10,  1909. 

Action  on  certificate  of  accident  insurance  in  the 
defendant  association.  At  the  conclusion  of  plaintiffs 
evidence,  the  court  on  defendant's  motion  directed  a  ver- 
dict in  its  favor,  and  from  the  judgment  on  this  verdict 
plaintiff  appeals. — Affirmed. 

Parrish  &  Dowell  and  Parsons  &  Parsons,  for  ap- 
pellant. 

Sullivan  &  Sullivan,  for  appellee. 

McClain,  J. — Plaintiff  sues  as  beneficiary  under  a 
certificate    of    accident    insurance    in    the    defendant    asso- 
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dation  issued  to  her  husband,  John  Jacob  Carl  Elumb,  a 
member  of  said  association,  and  allies  that  the  death  of 
her  husband  occurred  by  violent,  external,  and  accidental 
means  within  the  language  of  the  certificate  entitling  her 
to  the  benefits  specified  on  the  happening  of  such  an 
event.  It  is  conceded  that  plaintiff  had  the  burden  of 
proving  the  death  of  her  husband  by  such  an  accident  as 
described  in  the  certificate,  and  we  proceed  to  state  briefly 
in  narrative  form  every  fact  relied  upon  by  the  appellant 
as  tending  to  show  such  accidental  death. 

The  decedent,  a  cigar  manufacturer,  forty-two  years 
of  age,  who  had  previously  been  in  good  health;  left  his 
home  in  Des  Moines  on  the  morning  of  August  8,  1906, 
at  about  seven  o'clock,  in  good  spirits.  He  was  last  seen 
about  half  past  two  o'clock  on  the  afternoon  of  that  day 
on  Locust  Street,  in  Des  Moines,  where  he  engaged  in  a 
conversation  with  a  friend  with  reference  to  prospective 
arrangements  for  holding  the  usual  annual  picnic  of  the 
German  Turners  Society  at  some  place  along  the  Des 
Moines  River,  instead  of  at  Ashworth's  Grove  or  at 
Clegg's  Woods,  in  the  western  part  of  the  city,  along  the 
Valley  Junction  Interurban  Line,  where  such  picnics 
had  usually  been  held,  and  in  this  conversation  he  said 
he  was  going  out  that  afternoon  to  Cleg's  Woods  and 
Ashworth's  Grove  to  see  what  condition  the  grounds  were 
in  at  that  time.  The  tract  of  land  known  as  Clegg's 
Woods  lies  on  both  sides  of  the  Valley  Junction  track 
about  a  half  mile  west  of  Ingersoll  Park,  and  Ashworth's 
Grove  is  just  north  and  west  thereof.  These  tracts  lie 
west  and  south  from  the  golf  links  of  the  Des  Moines 
Country  Club,  from  which  they  are  separated  by  a  road. 
On  the  24th  day  of  September  following  the  body  of 
deceased  was  found  in  a  ravine  in  the  woods  west  of  the 
golf  grounds  above  referred  to  at  a  secluded  place  diffi- 
cult of  access.     The  coroner  was  called,  and  found  the 
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body  apparently  as  it  had  lain  for  some  time  imdisturbed, 
close  to  the  edge  of  a  little  stream  and  near  the  foot  of 
a  tree.  The  body  had  evidently  been  there  during  a  hard 
rain,  and  a  part  of  it  submerged  by  the  stream.  It  was 
badly  decomposed,  the  whole  of  the  abdomen  was  prac- 
tically gone,  the  thoracic  cavity  was  denuded  of  all  tissue, 
leaving  the  ribs  standing  out  The  body  looked,  as  though 
it  might  have  been  macerated  and  then  kiln  dried.  The 
clothing  on  the  body  consisted  of  a  light  summer  coat,  a 
soft  shirt,  and  pantaloons.  It  could  not  be  determined 
on  examination  whether  there  had  been  an  undershirt 
In  the  shirt  there  was  a  round  hole  to  the  left  of  the 
median  line  and  about  an  inch  o^  two  below  the  apex  of 
the  heart,  a  hole  into  which  as  a  witness  testified  he  could 
insert  the  end  of  his  little  finger.  This  hole  as  the  wit- 
ness said  was  about  the  size  of  a  hole  which  would  be 
made  by  a  .32  or  .38  caliber  pistol  bullet  There  was 
no  signs  of  powder  marks.  The  hole  was  such  as  might 
have  been  produced  by  worms,  flies,  or  other  insects  or 
crickets.  There  was  no  corresponding  hole  in  the  coat 
or  shirt  such  as  would  have  been  produced  if  the  bullet 
had  passed  through  the  body  and  come  out  at  the  back, 
nor  was  there  any  indication  of  a  bullet  having  struck 
any  of  the  bony  structure  of  the  body,  nor  was  any  bullet 
found  in  the  body.  On  the  body  was  found  a  watch  and 
a  small  sum  of  money,  and  a  half-pint  whisky  flask.  The 
shirt,  as  testified  by  plaintiff,  had  been  ironed  the  day 
before  deceased  put  it  on,  the  morning  of  his  disappear- 
ance, was  a  good  shirt  without  holes,  and  had  not  often 
been  worn. 

The  theory  of  the  appellant  is  that  the  death  of  de- 
ceased was  due  to  a  bullet  penetrating  a  vital  part  of  his 
body,  and  that  this  was  a  stray  bullet  from  a  pistol  or 
small  rifle  for  there  are  presimtiptions  against  felonious 
homicide  and  suicide.     Preferred  Acci,  Ins.  Co.  v.  Field- 
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ing,  35   Colo.   19    (83  Pac   1013,   6  L  R  A.    (K.   S.) 
822,  117  Am.  St  Kep.  198 ;  9  Am.  &  Eng. 

I.  Accident  in-  \        m  i  t 

surance:  Ann.    Cas.    946,   and   note) ;    Travelers  Ins. 

cause  of  /  •  / 

in^uin^tion.      ^^-  ^-  McConkey,  127  U.   S.  661   (8   Sup. 

Ct.  1360,  32  L.  Ed.  308) ;  Taylor  v.  Pacific 
MuL  L.  Ins.  Co.,  110  Iowa,  621. 

The  only  evidence  tending  to  support  this  theory, 
aside  from  the  fact  of  the  hole  in  the  shirt  of  deceased, 
consisted   of  testimony  of  two  street  car  employees,   who 

during  the  summer  of  1906  ran  cars  on  the 

*'  cfrcumstontiai     Valley     Junctiou     Interurban     Line     which 

siSa^ncy.         passed  within  about  a  quarter  of  a  mile  of 

the  place  where  the  body  of  deceased  was 
found,  that  during  that  summer  hunters  with  guns  fre- 
quently got  off  the  cars,  and  went  northwest  into  the 
woods  in  which  the  body  was  found,  and  that  hunters 
were  in  there  nearly  every  day  after  squirrels.  On  cross- 
examination  neither  ■  of  these  witnesses  was  able  to  say 
that  he  remembered  such  hunting  during  the  month  of 
August 

We  think  that  the  evidence  was  not  sufficient  to 
take  the  case  to  the  jury  on  their  theory.  The  circimi- 
stances  proven  go  no  further  in  probative  effect  than  to 
suggest  the  possibility  that  a  bullet  penetrated  the  body 
of  deceased  causing  the  hole  in  his  shirt,  and  that  the 
resulting  wound  produced  death,  and  the  further  possi- 
bility that  such  bullet  was  accidentally  fired,  and  not  with 
the  intention  that  deceased  should  be  struck  thereby.  No 
weapon  was  found  near  the  body,  nor  was  there  any  other 
suggestion  that  a  bullet  had  penetrated  the  body  of 
deceased  causing  his  death,  save  that  indicated  by  the 
round  hole  in  his  shirt  of  about  such  size  as  that  which 
might  have  been  caused  by  a  bullet.  While  it  may  not 
be  safe  to  say  as  a  rule  of  law  that  inference  can  not 
be  added  to  inference  for  the  purpose  of  proving  a  fact 
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by  circumstantial  evidence,  yet  it  is  true  that  every  addi- 
tional inference  necessary  in  connecting  the  supposed 
cause  with  the  result  lessens  the  weight  to  be  given  to 
the  circumstantial  evidence,  and  the  inference  may  become 
so  remote  that  the  court  is  required  to  say  as  a  matter 
of  law  that  the  proposed  evidence  is  insufficient  to  go  to 
the  jury.  "It  has  been  found  to  be  a  wise  and  safe  rule 
to  require  circumstantial  evidence  to  go  so  close  to  the 
fact  to  be  proved  that  it  must  be  the  immediate  and  direct 
inference  therefrom.  Any  other  rule  would  result  in 
great  uncertainty.  If  the  ultimate  fact  should  be  drawn 
from  intervening  inferential  facts,  the  probability  of  its 
correctness  would  be  much  weakened.  It  would  be  a 
probability  based  upon  a  probability.  The  law  will  not 
tolerate  such  uncertainty.''  Supreme  Council  v,  Boyle, 
10  Ind.  App.  301  (37  N.  E.  1105).  And  see  Wigmore, 
Evidence,  section  30.  It  is  a  general  rule  in  determining 
whether  the  circumstances  relied  upon  furnish  any  evi- 
dence whatever  of  the  conclusion  sought  to  be  drawn  there- 
from that  the  facts  which  the  evidence  tends  to  establish 
must  be  of  such  nature  and  so  related  to  each  other  that 
the  conclusion  is  the  only  one  that  can  fairly  or  reason- 
ably be  so  drawn.  It  is  not  sufficient  that  they  are  con- 
sistent with  such  conclusion  if  they  are  equally  consistent 
with  some  other  conclusion.  Gibson  v,  Iowa  Central  R. 
Co.,  136  Iowa,  415 ;  Neal  v.  Chicago,  R.  I.  &  P.  R.  Co., 
129  Iowa,  5;  Kling  v.  Chicago,  M.  &  St.  P.  R.  Co.,  115 
Iowa,  133;  Kennedy  v.  Chicago  &  N.  W.  R.  Co.,  90 
Iowa,  754;  Wheelan  v.  Chicago,  M.  &  St.  P.  R.  Co.,  85 
Iowa,  167;  Daugherty  v.  Chicago,  M.  &  St.  P.  R.  Co., 
87  Iowa,  276;  Asbach  v.  Chicago,  B.  &  Q.  R.  Co.,  74 
Iowa,  248.  The  cases  relied  upon  for  appellant  are  not 
inconsistent  with  this  statement  of  the  rule.  In  Huggard 
V.  Glucose  Sugar  Refining  Co.,  132  Iowa,,  724,  there  was 
a  presumption   to  assist  the   inference  which   was  sought 
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to  be  drawn  from  circumstantial  evidence,  and  iii  Bryce 
V.  Chicago,  M.  £  St.  P.  R,  Co.,  129  Iowa,  342,  it  waa 
held  that  the  rule  was  not  to  be  applied  to  each  particular 
one  of  the  circumstances  relied  upon  together  as  constitut- 
ing evidence  of  the  fact  to  be  established,  but  that  all 
should  be  considered  in  determining  their  probative  force. 

Taking  all  the  circumstances  which  the  testimony  in 
this  case  tends  to  establish,  there  was  no  better  reason 
to  attribute  the  death  of  deceased  to  a  wound  inflicted  by 
a  stray  bullet  than  to  attribute  it  to  some  of  the  maladies 
which,  as  is  generally  known,  sometimes  produce  death 
in  cases  of  persons  apparently  in  good  health. 

The  judgment  is  affirmed. 


144    4i7|  State  of  Iowa  v.  John  Hetland,   Appellant. 

Rape:    corroboration.    There  must  be  some  evidence  corroborating 

1  the  prosecutrix  and  tending  to  connect  the  defendant  with  the 
commission  of  the  offense,  to  justify  conviction  for  assault  to 
commit  rape,  but  its  sufficiency  is  a  question  for  the  jury. 

Same.    The  denial  by  a  defendant  charged  with  assault  with  intent  to 

2  commit  rape  that  he  used  any  force  is  ground  for  the  inference 
that  he  attempted  to  have  intercourse  with  prosecutrix  and  would 
tend  to  connect  him  with  the  offense,  even  though  not  corroborative 
of  her  claim  that  force  was  used:  and  the  flight  of  defendant 
knowing  that  he  was  charged  with  the  crime  would  tend  to  connect 
him  therewith. 

Same:    flight:       instruction.    An    instruction   that    if    defendant, 

3  knowing  he  was  accused  of  the  crime  of  assault  with  intent  to 
commit  rape,  fled  to  retard  or  avoid  prosecution  the  fact  of  his 
flight  should  be  accepted  as  evidence  tending  to  connect  him  with 
the  offense,  was  not  objectionable  as  ignoring  his  claim  that  he  did 
not  flee  because  of  the  accusation. 

Instruction:    reasonable    doubt.    An    instruction    that   if   the    jury 

4  found  beyond  a  reasonable  doubt  that  the  crime  ot  assault  with 
intent  to  commit  rape  was  committed  by  some  one,  that  if  de- 
fendant was  the  person  making  the  assault,  and  that  he  did  so 
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with  intent  to  have  sexual  intercourse  with  prosecutrix  against 
her  will  he  should  be  convicted,  was  not  objectionable  as  failing 
to  require  a  finding  beyond  a  reasonable  doubt  that  defendant 
was  the  assailant  and  that  he  intended  to  commit  the  crime  of  rape, 
where  the  jury  was  plainly  told  that  unless  proof  thereof  was 
beyond  a  reasonable  doubt  he  should  not  be  convicted  of  the 
crime  charged. 

Flight:      RIGHTS  OF  ACCUSED  ADMITTED  TO  BAIL :      EVIDENCE.      While  Ordl- 

5  narily  an  accused  who  has  given  bail  may  go  where  he  chooses 
if  his  bondsmen  do  not  object,  still  the  fact  that  he  has  given 
bail  will  not  preclude  proof  of  flight,  if  to  avoid  or  retard  prose- 
cution. Evidence  held  to  show  that  defendant  admitted  to  bail 
fled  to  retard  or  avoid  prosecution. 

Appeal  from  Wright  District  Court^ — Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  March  10,  1909. 

The  defendant  was  convicted  of  assault  with  intent 
to  rape,  and  appeals. — Affirmed. 

W.  E.  Bvllard,  T.  D.  Healy,  and  Healy  <&  Healy, 
for  appellant* 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  J. — The  accused  was  the  pastor  of  the  Nor- 
wegian Lutheran  Church  at  Belmont.  His  wife  was  away 
on  a  visit,  and  while  in  Des  Moines  he  employed  Senna 
Oklund  to  do  his  housework,  stipulating  to  pay  her  rail- 
road fare  to  Belmont  and  $4  per  week  for  her  services. 
They  reached  that  place  in  the  afternoon  of  April  12, 
1906,  and  she  was  assigned  to  the  east  room  of  the  upper 
story  of  the  house,  to  which  her  trunk  was  taken.  After 
the  evening  meal,  which  she  had  prepared,  defendant's 
son  departed  with  a  neighbor's  boy  to  stay  at  the  latter's 
home   over   night.      Prosecutrix   completed   her   work   and 
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was  invited  by  defendant  into  the  sitting  room.  She  de- 
clined, with  the  statement  that  she  had  better  stay  in  the 
kitchen  as  she  was  suffering  from  a  cold.  He  suggested 
a  little  whisky  and  warm  water,  and,  being  answered 
"that  maybe  it  would  be  a  good  thing,"  got  some  for  her 
and  took  a  little  himself.  Shortly  thereafter  and  at  about 
nine  o'clock  she  retired  to  her  bedroom,  but,  as  there  was 
no  key,  did  not  lock  the  door.  Scarcely  had  she  extin- 
guished the  light  and  gotten  into  bed,  when  the  accused, 
as  she  testified,  entered  the  room  and  got  into  bed  with 
her,  saying  that  he  meant  to  sleep  with  her,  as  he  had 
no  wife,  and  that  "there  should  not  be  any  baby  of  it." 
It  is  unnecessary  to  describe  the  struggle  which  followed, 
save  to  say  that  she  escaped  from  the  bed  and  also  from 
the  house,  notwithstanding  his  efforts  to  restrain  and  over- 
come her,  and,  in  her  nightclothes,  reached  an  outside 
closet  with  him  still  pursuing.  She  was  able  to  exclude 
him  by  throwing  herself  against  the  door,  and,  after  some 
parley,  induced  him  to  bring  her  shoes  and  some  clothing, 
and,  upon  his  return  to  the  house,  she  fled  to  the  home 
of  one  Johnson,  some  sixty  rods  distant,  and  inmiediately 
made  complaint 

Her  testimony  was  sufficient  to  establish  the  com- 
mission of  the  assault  as  alleged,  but  to  justify  the  con- 
viction of  the  defendant  this  must  have  been  corroborated 

by  other  evidence  tending  to  connect  de- 
'•  ^rroboration.     fcndaut  with   the  commission   of   the   crime. 

The  quantum  of  such  evidence  is  not  other- 
wise prescribed  by  law.  If  there  was  any  evidence  tend- 
ing to  strengthen  or  corroborate  the  testimony  of  prose- 
cutrix, and  thereby  to  single  or  point  out  the  defendant 
as  the  perpetrator  of  the  offense,  its  sufficiency  was  for 
the  jury.  State  v,  Ralston,  139  Iowa,  44;  State  v.  Stevens, 
133  Iowa,  684;  State  v.  N orris,  127  Iowa,  683;  State 
V.  Camagy,  106  Iowa,  490. 
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Was  there  such  evidence?  We  think  there  were 
three  circumstances  which  tended  to  corroborate  the  prose- 
cutrix: (1)  Thompson  testified  that  in  soliciting  him  to 
sign  a  bail  bond  defendant  said  in  reference 
to  the  charge  that  he  had  used  no  force; 
(2)  Mrs.  Hextal  testified  that,  in  speaking  of  the  same 
charge^  defendant  declared  that  he  had  never  used  any 
force  or  power  on  prosecutrix;  and  (3)  the  alleged  flight 
of  the  defendant.  If,  as  the  jury  might  have  found,  the 
defendant  made  the  statements  to  Thompson  and  Mrs. 
Hextal,  it  might  have  been  inferred  therefrom  by  the  jury 
that  he  admitted  an  attempt  to  have  intercourse  with 
prosecutrix,  though  without  the  exertion  of  force.  This 
does  not  seem  to  be  controverted  by  counsel  for  appellant; 
but  they  insist  that,  even  if  this  were  so,  such  admission 
would  not  constitute  corroborative  evidence  such  as  con- 
templated by  the  statute.  Their  thought  is  that  the  use 
of  force  must  be  corroborated,  and  reliance  is  put  on 
State  V.  Cassidy,  85  Iowa,  145.  The  court,  in  what  was 
there  said,  had  reference  to  the  sufficiency  of  the  evidence 
as  a  whole  to  justify  conviction.  This  is  evident  from 
the  citation  of  State  v.  McLaughlin,  44  Iowa,  82,  where 
it  was  said  that  a  confession  of  having  had  sexual  inter- 
course at  the  time  alleged  might  be  considered  as  cor- 
roborative evidence.  In  State  v,  Forysthe,  99  Iowa,  1, 
it  was  again  decided  that  evidence  of  defendant's  admis- 
sions that  he  had  had  intercourse  with  prosecutrix  was 
evidence  tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense.  See,  also,  State  v.  Sigg,  86  Iowa, 
746.  The  corroboration  exacted  is  not  of  the  commis- 
sion of  the  offense,  but  of  the  accused's  connection  there- 
with, and,  if  it  is  made  to  appear  that  he  had  admitted 
having  sexual  intercourse  or  attempted  it  at  about  the 
time  alleged,  this  would  tend  to  point  him  out  as  the  per- 
petrator  of   the    offense,    which   might   be   established   by 
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the  evidence  of  the  prosecutrix  alone.  If  then  it  might 
be  inferred  from  what  defendant  said  to  the  two  witnesses 
that  he  admitted  having  attempted  intercourse  with  prose- 
cutrix without  forcC;  this  might  have  been  found  to  be 
sufficient  corroboration.  So,  too,  if  the  jury  found  that 
he  fled  the  country  to  avoid  or  reta^rd  prosecution.  State 
V.  Ralston,  139  Iowa,  44.  The  grouiid  for  receiving  such 
evidence  is  that  an  inference  of  defendant's  guilt  of  the 
crime  charged  may  be  drawn  thereffom.  If  so,  its  tend- 
ency is  to  point  out  the  guilty  person.  We  are  of  opinicm 
that  the  evidence  was  sufficient  to  Cftrry  the  case  to  the 

II.  In  the  sixth  paragraph  of  the  charge  the  court 
instructed  the  jury  with  respect  to  proof  of  flight,  and 
that:  "If  the  offense  was  conmiitted,  and  prosecutrix 
charged  him  therewith,  and  defendant  knew 
^'  InJtrocSon**  ^^at  sl^e  so  accuscd  hiip,  and  while  so  know- 
ing, thereupon  fled  from  the  vicinity  for 
the  purpose  of  avoiding  or  retarding  prosecution  in  the 
case,  then  such  flight  is  admitted  in  law  as  a  circumstance 
against  him,  and  it  is  to  be  received  as  evidence  tending 
to  connect  him  with  the  commission  of  the  crime  charged. 
In  such  case  this  is  corroborative  evidence  within  the 
meaning  of  the  law  tending  to  connect  the  defendant  with 
the  commission  of  the  crime  charged.  The  credibility, 
weight,  and  sufficiency  of  it  as  such  corroborative  evidence 
is  a  question  solely  for  your  detenpination  in  the  light 
of  all  the  evidence  in  the  case."  This  instruction  is  criti- 
cised for  that  (1)  it  treats  evidence  of  flight  alone  as 
furnishing  sufficient  corroboration,  and  (2)  because  it 
ignores,  as  is  said,  the  explanation  of  the  defendant  As 
previously  remarked,  the  theory  upon  which  such  evi- 
dence is  received  is  that  the  accused  has  departed  because 
of  his  consciousness  of  guilt,  and  manifestly  the  probative 
force  of  such  an  inference  is  its  tendency  to  show  ihat 
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the  accused  had  committed  the  particular  offense.  Its 
effect  then  tends  to  point  out  the  accused  as  the  guilty 
person.  Its  sufficiency  was  left  to  the  jury,  and  properly 
so;  but  it  is  said  that  the  instruction  excluded  the  explana- 
tion given  by  the  accused.  He  testified  that  some  days 
after  his  arrest  for  this  offense  he  "heard  through  a  friend 
that  ray  enemies  were  disappointed  because  I  secured 
bond.  They  told  me  they  were  now  trying  to  get  in  an- 
other case  so  they  could  send  me  to  jail.  I  learned  this 
before  1  left.  I  intended  to  come  back  and  stand  trial 
in  the  case  in  which  I  had  given  the  bond."  Later  another 
charge  was  presented  to  the  grand  jury,  which  returned 
an  indictment,  and  of  which  he  was  subsequently  ac- 
quitted. .The  effect  of  this  explanation  was  to  deny  that 
he  had  fled  on  account  of  the  accusation  made  in  this 
case,  and  the  court,  as  plainly  appears  in  the  instruction 
quoted,  excluded  any  probative  force  thereof  in  the  ab- 
sence of  a  finding  that  he  had  fled  for  the  purpose-  of 
avoiding  or  retarding  prosecution  in  this  case.  See  State 
V.  Poe,  123  Iowa,  118.  This  gave  the  accused  the  benefit 
of  the  only  explanation  undertaken. 

III.     The   jury   was   told   in   the   twelfth    instruction 

that   if  they   found   beyond   a   reasonable    doubt   that   the 

offense  was  committed  by  some  one,   and   if  they  further 

found    that    the    defendant    was    the    person 

^  reasonable  *      making  the  assault,  and  that  he  did  so  with 
doubt  .  ®      ,  '       . 

intent  to  have  sexual  intercourse  with  prose- 
cutrix by  force  and  against  her  will,  he  should  be  con- 
victed. It  will  be  noted  that  the  last  two  findings  are 
not  exacted  beyond  reasonable  doubt,  but  further  on  the 
jury  were  advised  that,  if  they  entertained  a  reasonable 
doubt  whether  he  intended  to  commit  the  crime  of  rape, 
he  should  not  be  convicted  of  a  higher  offense  than  assault 
and  battery,  and  that  in  that  event  he  might  be  convicted 
of  the  latter  offense  if  it  were  found  beyond  reasonable 
Vol.  141  Ia.— 34 
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doubt  that  he  laid  violent  hands  upon  prosecutrix;  and 
then  followed  a  similar  statement  as  to  assault,  and  that, 
if  there  was  a  reasonable  doubt  as  to  whether  an  unlaw- 
ful assault  had  been  committed,  a  verdict  of  not  guilty 
should  be  returned.  When  considered  as  a  whole,  this  in- 
struction was  not  subject  to  a  construction  which  would  au- 
thorize a  conviction  without  a  finding  that  he  was  the 
person  who  committed  the  offense  and  with  the  intent 
charged  beyond  a  reasonable  doubt  While  this  quali- 
fication of  these  findings  was  not  exacted  in  the  fore  part 
of  the  instruction,  the  jury  later  was  plainly  told  that, 
unless  the  proof  thereof  was  beyond  reasonable  doubt, 
he  should  not  be  convicted  of  the  crime  alleged.  More- 
over, in  the  third  instruction  the  jury  had  been. definitely 
instructed  that  to  convict  each  of  these  findings  must  be 
beyond  reasonable  doubt.  The  criticism  is  without  merit. 
IV.  Appellant  contends  there  was  no  evidence  of 
flight.  This  is  on  the  theory  that,  as  bail  bond  was  exe- 
cuted, he  was  entitled  to  go  where  he  pleased,  if  his  bonds- 
men did  not  object.  Ordinarily  this  may 
.  ^      be  so,   especially  when  the   accused  submits 

5.  Flight:  rights  j         r  j       , 

admfttS*to  himself  to  the  jurisdiction  of  the  court  upon 
bau:  evidence  ^^  retum  of  an  indictment;  but  this  does 
not  preclude  proof  of  flight,  notwithstand- 
ing a  bond  has  been  given,  if  this  is  to  avoid  or  retard 
prosecution.  Saylor  v.  Com.  22  Ky.  Laws,  472  (57  S.  W. 
614) ;  State  v.  Wingfield,  34  La.  Ann.  1200 ;  State  v.  Lee, 
17  Or.  488  (21  Pac.  455)  ;  Porter  v.  State,  2  Ind.  435. 
The  defendant  had  undertaken  to  appear  at  the  next  term 
of  court,  which  convened  April  23,  1906,  and  submit 
to  its  orders.  Instead,  he  left  the  county  on  April  22d, 
and  on  the  following  day,  that  on  which  court  convened, 
proceeded  to  Britt,  and  from  there  went  to  Canada  by 
way  of  St.  Paul  and  Minneapolis  at  2  o'clock  on  the  morn- 
ing of  April  24th.     On  the  next  day  an  indictment  was 


Digitized  by  LjOOQiC 


March  1909]  State  v.  Hbtlajto,  631 

returned  in  this  case,  and  he  was  so  advised  upon  his 
arrival  in  St  Paul,  and  another  indictment  also  was  re- 
turned* charging  him  with  an  assault  on  a  girl  under  the 
age  of  consent.  Upon  being  advised,  he  went  to  Min- 
neapolis, and  then  on  to  Winnipeg  and  different  places 
in  Canada.  From  Winnipeg  he  wrote  to  Anderson  under 
an  assumed  name  April  27th,  saying,  among  other  things: 
"I  imderstood  it  would  be  difficult  with  bonds,  so  I  thought 
it  best  to  stay  away  awhile.  Is  it  Mr.  Larson  that  made 
complaint  in  case  number  two?  There  has  been  no  ac- 
tion ?  Has  anybody  sent  for  Mrs.  Hetland,  and  has  she 
come?  What  is  the  people's  opinion  about  the  case,  and 
is  there  any  talk  about  settling  the  case  outside  of  court? 
You  must  not  let  anybody  know  I  am  here.  Should  I 
be  in  danger  you  must  telegraph  immediately.  Burn  this 
letter  and  save  the  address  until '  a  week  from  today  my 
address  wiU  be  Watson,  Saskatchewan,  Canada.  Over  a 
week  from  now,  address  will  be  North  Battleford,  Sas- 
katchewan, Canada."  He  testified  that  his  attorney  had 
said  to  him  the  trial  would  not  occur  until  October,  and 
that  he  would  appear.  The  day  of  leaving  Belmont  he 
had  arranged  with  Mrs.  Hextal  to  keep  his  sons  and  told 
her  to  write  his  wife  if  he  should  not  come  back.  Ole 
Thompson  saw  him  in  Minneapolis  at  a  church  confer- 
ence June  19,  1906,  when  he  inquired  if  Thompson 
thought  any  one  there  would  report  him,  and  said  he 
thought  it  best  for  him  to  go  back  and  have  a  trial,  else 
it  would  hang  over  him  always.  Aconger  was  at  the 
same  conference,  and  to  him  defendant  said  that,  if  any 
one  would  send  word  to  the  sheriff  at  Belmont,  he  could 
or  would  take  the  first  train  out  of  town.  Jacob  Thomp- 
son testified  that  defendant  had  said  to  him  after  his 
arrest  that  Sheriff  Brown  had  a  good  reason  for  saying  he 
did  not  want  him  when  he  was  in  St.  Paul,  as  he  could 
not  find   him,   for  he  had   stayed  outside   the  town.      It 


Digitized  by  VjOOQiC 


532  State  v.   Hetland.  [141  Iowa 

appeared  that  the  sheriff  had  gone  there  to  serve  the 
bench  warrants  immediately  upon  their  issuance,  but  de- 
fendant was  not  arrested  until  July  13,  1906.  This  hap- 
pened in  Mason  City  when  passing  through  on  his  way 
to  Chicago.  These  circumstances  have  been  detailed  as 
the  best  answer  to  the  suggestion  of  want  of  evidence  of 
flight.  At  the  time  fixed  for  his  appearance  in  the  dis- 
trict court,  he  was  on  the  way  to  a  foreign  country.  He 
was  in  fact  fleeing  from  this  prosecution,  even  though 
lie  testified  that  he  intended  to  return,  and  that  his  flight 
was  to  avoid  going  to  jail  on  the  other  charge.  The  jury 
might  have  found  that  his  flight  was  from  either  or  both 
charges,  and  the  weight  to  be  given  the  evidence  thereof 
was  for  the  jury. 

Appellant  relies  somewhat  on  People  v.  McKeon,  64 
Hun,  504  (19  X.  Y.  Supp.  486),  wherein  the  accused  at- 
tempted to  escape  from  jail,  in  which  he  was  confined 
on  two  charges;  the  court  holding  evidence  thereof  should 
have  been  excluded  on  the  ground  that  it  was  impossible 
to  say  which  offense  he  was  trying  to  avoid.  The  deci- 
sion was  by  an  intermediate  court,  and,  as  we  think,  is 
imsound.  Such  evidence  should  be  received  subject  to 
explanation,  and  the  jury  allowed  to  determine,  in  view 
of  all  the  circumstances,  the  weight  it  is  entitled  to  receive. 

There  was  no  error  in  the  rulings  on  the  admissi- 
bility of  evidence,  and  the  material  allegations  of  the 
crime  were  stated  with  sufficient  clearness  to  the  jury. — 
Affirmed. 

Evans,  C.  J.,  took  no  part. 
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L.  M.   Russell,  Plaintiff,  v.  D.   M.  Anderson, 
Judge. 

Certiorari:  contempt:  review  of  evidence.  Certiorari  is  not  priiva- 
rily  for  the  purpose  of  reviewing  the  rulings  of  the  trial  judge, 
but  is  to  determine  whether  the  court  acted  without  authority 
in  making  the  order  complained  of;  so  that  if  there  is  competent 
evidence  to  support  a  judgment  for  contempt  the  order  will  be 
sustained  regardless  of  the  admission  of  other  incompetent 
evidence.  In  contempt  proceedings  to  punish  defendant  for  selling 
or  keeping  for  sale  intoxicating  liquors  in  violation  of  law,  the 
evidence   is   reviewed  and   held   sufficient   to   support  conviction. 

Certiorari   from   Davis   District    Court. 

Thursday,  March  11,   1909. 

This  is  an  original  proceeding  by  certiorari  to  re- 
view the  action  of  defendant,  as  judge  of  the  District 
Court  of  Davis  County,  in  adjudging  the  plaintiff  guilty 
of  contempt  in  violating  a  decree  secured  in  a  proceeding 
by  injunction  to  restrain  him  from  selling  or  keeping  for 
sale  any  intoxicating  liquors  in  violation  of  law  within 
that  judicial  district,  the  charge  in  the  proceeding  for 
contempt  being  that  he  had  illegally  kept  and  sold  in- 
toxicating liquors  in  his  place  of  business  in  the  city  of 
Bloomfield.  After  hearing  the  evidence,  the  court  found 
defendant  guilty  of  the  contempt  charged,  and  imposed 
upon  him  a  fine  of  $300  and  costs.     Writ  discharged. 

Jacques  £  Jacques,  for  plaintiff. 

No  appearance  for  appellee. 

McClain,   J. — The   record   shows   that  the   defendant 
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in  the  contempt  proceeding  (plaintiff  here)  was  engaged 
in  conducting  a  restaurant  or  eating  house  in  the  city  of 
Bloomfield,  and  that  on  searching  his  place  under  a  war- 
rant the  officers  of  the  law  found  a  case  of  beer  under  the 
counter  and  from  forty  to  sixty  bottles  of  the  same  bever- 
age in  the  ice  chest.  Evidence  was  received  over  the 
defendant's  objection  tending  to  show  that  the  place  had 
a  bad  reputation  as  to  the  sale  of  intoxicating  liquors 
there  as  a  beverage,  and  of  this  the  defendant  complains 
as  constituting  error. 

We  are  not  called  upon  in  the  present  case  to  pass 
upon  the  admissibility  of  the  evidence.  The  proceeding 
before  us  is  not  one  primarily  to  review  rulings  of  the 
defendant  as  judge.  If  there  is  other  sufficient  evidence 
to  support  the  action  of  the  court,  it  should  be  sustained,  re- 
gardless of  any  error  in  the  receipt  of  the  evidence  of  repu- 
tation. The  proceeding  by  certiorari  has  for  its  object  an 
investigation  of  the  question  whether  the  court  acted  with- 
out jurisdiction  in  making  the  order  or  ruling  complained 
of.  Code,  section  4154;  United  States  Standard  Voting 
Machine  Co.  v.  Hobson,  132  Iowa,  38.  In  contempt  pro- 
ceedings, no  appeal  from  the  order  of  the  court  is  al- 
lowed, but  the  revision  provided  for  is  by  certiorari. 
Code,  section  4468.  As  the  proceeding  is  quasi  criminal, 
a  conviction  should  not  be  sustained  unless  the  proof  of 
guilt  is  clear  and  satisfactory.  Wells  v.  Given,  126  Iowa, 
340.  But  if  there  is  clear  and  satisfactory  evidence,  the 
action  of  the  trial  court  should  not  be  set  aside  merely 
because  some  evidence  has  been  erroneously  received. 
Drady  v.  District  Court,  126  Iowa,  345,  353;  Harlan  t?. 
Richmond,  108  Iowa,  161. 

Without  regard  to  the  evidence  as  to  the  reputation 
of  the  place,  there  was  an  ample  showing  before  the  trial 
judge  of  the  unlawful  keeping  and  sale  of  intoxicating 
liquors.      One  witness  testified   to   having  purchased   such 
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liquors,  and  the  showing  furnished  by  the  results  of  the 
search  was  practically  conclusive.  It  is  true  that  defend- 
ant testified  that  he  had  a  case  of  beer  for  his  own  use,  and 
that  as  agent  for  others  he  had  procured  other  cases  of 
beer  with  the  direction  of  the  purchasers  that  the  beer 
so  bought  for  them  should  be  kept  on  ice  for  their  use  as 
they  should  require  it.  It  could  hardly  be  necessary, 
however,  to  keep  forty  or  fifty  bottles  on  ice  for  the  casual 
or  occasional  calls  of  such  pretended  owners.  A  portion 
of  the  beer  in  the  ice  chest  was  concealed,  and  its  pres- 
ence there  denied  by  the  defendant  until  the  officers  making 
the  search  insisted  on  opening  a  drawer  in  the  lower  part. 
There  was  a  barrel  or  more  of  empty  whisky  and  beer 
bottles  in  the  place.  This  evidence  we  think  leaves  no 
doubt  that  the  defendant  was  keeping  intoxicating  liquors 
for  unlawful  sale,  and  was  selling  as  he  had  opportunity, 
to  persons  who  desired  to  purchase. 

The  punishment  for  contempt  was  properly  imposed; 
and  the  writ  is  therefore  discharged. 


Eve  S.  Hempino  and  Susan  Burner,  Appellees,  v.  Wil- 
liam  S.   Hemping   and   Others,   Appellants. 

Homestead:  election  of  widow:  agreement  to  will:  evidence. 
The  occupancy  of  property  by  a  widow,  including  the  homestead, 
under  an  agreement  of  the  heirs  of  deceased  to  waive  their  legal 
right  to  distributive  shares  therein  during  her  lifetime,  will  not 
establish  an  election  on  her  part  to  take  a  homestead  interest  in  the 
property,  so  as  to  entitle  the  heirs  to  enforce  the  agreement  against 
her  as  a  waiver  of  her  right  to  a  distributive  share:  nor  will  the 
arrangement  be  given  effect  as  an  agreement  by  the  widow  to  make 
a  will  devising  her  interest  in  the  property  in  equal  shares  to  her 
children. 

Appeal  from  Story  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Thursday,  March  11,  1909. 
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The  opinion  states  the  material  facts. — Affirmed. 

Dyer  &  Hully   for   appellants. 

Fitzpatrick  &  McCall,  for  appellees. 

Weaveb,  J. — On  March  6,  1897,  John  N.  Hemping, 
Sr.,  a  resident  of  Story  County,  Iowa,  died  intestate 
seised  of  one  hundred  and  seventy  acres  of  land  in  said 
county,  forty  acres  of  which  constituted  his  homestead. 
He  left  surviving  him  his  widow.  Eve  Hemping,  one 
of  the  plaintiffs  herein,  and  seven  children,  John  N.  Hemp- 
ing, Jr.,  William  S.  Hemping,  Aaron  I.  Hemping,  Susan 
Burner,  Mary  Pyfer,  Lizzie  Bahr,  and  Kate  Hemping, 
his  only  heirs  at  law.  Later  the  daughter  Kate  Hemping 
died  intestate,  leaving  her  mother  her  only  heir.  The 
daughters  Mary  Pyfer  and  Lizzie  Bahr  are  also  now  de- 
ceased, but  the  matter  of  the  descent  of  their  several  es- 
tates is  not  material  to  the  disposition  of  this  appeaL 
Within  a  few  days  after  the  death  of  their  father,  all  of 
the  children,  except  Mrs.  Burner,  met  at  the  family  home 
and  there  made  and  executed  to  their  mother  a  writing 
(subsequently  signed  by  Mrs.  Burner  also)  in  the  follow- 
ing words:  "An  agreement  of  the  Heirs  of  John  S. 
Hemping,  Sr.  Colo,  Iowa,  March  11,  1897.  We,  the 
undersigned,  heirs  of  John  N.  Hemping,  Sr.,  agree  to  waive 
all  our  right  in  his  property,  located  in  Story  County, 
Iowa,  in  favor  of  his  wife.  Eve  Hemping,  who  is  to  have 
absolute  control  of  said  property,  during  the  rest  of  her 
natural  life.  John  N.  Hemping.  W.  S.  Hemping.  Susan 
Burner.  Mary  Pyfer.  Lizzie  Bahr.  Kate  Hemping. 
Aaron   Hemping." 

'At  the  same  time  a  separate  writing  was  executed 
by  the  heirs  agreeing  to  contribute  to  the  reimbursement 
of  such  of  them  as  had  paid  or  ^ould  thereafter  pay 
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off  the  expenses  incurred  in  the  last  sickness  and  burial 
of  their  father;  final  adjustment  of  such  account  to  be 
made  when  the  estate  should  be  finally  settled.  From  this 
date  xmtil  the  beginning  of  the  present  controversy  the 
widow  continued  in  the  occupancy,  use  and  enjoyment  of 
all  of  said  lands,  including  the  homestead,  and  the  son 
Aaron  Hemping  lived  with  her.  In  the  year  1905  dis- 
sension arose  between  some  of  the  children,  and  there- 
after there  was  a  dispute  or  disagreement  as  to  the  na- 
ture and  effect  of  the  writing  which  they  had  given  their 
mother.  In  1906  William  S.  and  John  N.  united  in 
bringing  an  action  in  equity  against  their  mother,  alleging 
that  she  had  elected  to  take  homestead  rights  instead  of 
a  distributive  share  in  the  land,  that  the  writing  of  March 
11,  1897,  had  been  given  to  her  by  the  heirs  in  considera- 
tion of  her  waiver  of  a  distributive  share  and  her  election 
to  take  a  life  estate  therein,  and  a  decree  was  asked  ad- 
judging and  declaring  her  right  in  the  land  to  be  limited 
to  a  life  estate  only,  and  that  the  writing  executed  to 
her  as  aforesaid  be  reformed  to  express  the  agreement  of 
the  parties  to  that  effect  and  for  further  relief.  After  the 
beginning  of  said  action,  the  mother,  with  whom  the  daugh- 
ter Susan  Burner  joined,  instituted  an  action  claiming  to 
be  the  owner  of  a  one-third  interest  in  the  land  as  widow 
of  John  "N,  Hemping,  Sr.,  and  an  additional  undivided  one- 
seventh  of  the  remaining  two-thirds  of  said  land  as  heir 
of  her  deceased  daughter  Kate,  and  asked  partition  of 
said  property  between  herself  and  the  surviving  heirs  at 
law.  During  the  progress  of  the  case  she  also  entered 
a  written  relinquishment  or  waiver  of  any  further  right 
or  claim  under  the  writing  of  March  11,  1897.  By  order 
of  the  court  the  two  cases  were  consoliclated  under  the 
title  of  the  latter  and  were  tried  together  as  one.  The 
court  found  in  favor  of  the  widow  that  she  had  not  elected 
to  take  homestead  rights  and  had  not  accepted  the  writing 
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of  Mdrch  11,  1897,  in  consideration  of  a  release  or  waiver 
of  her  distributive  fehare,  and  decreed  a  partition  as  prayed. 
From  this  decree  the  defendants  (except  Aaron  L  Hemp- 
ing)   have  appealed. 

An  impartial  consideration  of  the  record  leaves  no 
room  for  doubt  as  to  the  correctness  of  the  conclusion 
reached  by  the  trial  court.  The  only  parol  evidence  of- 
fered by  the  defendants  having  any  direct  bearing  upon 
the  meaning  and  intent  of  the  parties  in  the  agreement 
of  March  11,  1897,  is  given  by  the  sons  William  S.  and 
John  N.,  which  is  as  follows:  Referring  to  the  meeting 
of  the  children  at  the  mother's  home  and  the  talk  which 
led  up  to  the  writing:  "Mother  said  she  wanted  things 
left  just  as  they  were  when  father  lived  until  she  was 
dead.  Then  she  wanted  them  divided  even  among  the 
children.  We  talked  that  one-third  of  the  property  would 
not  keep  mother,  and  we  all  agreed,  that  was  there,  to  let 
mother  have  the  use  of  the  property  just  as  it  was  as  long 
as  she  lived.  We  talked  it  over,  and  we  all  agreed  that 
the  estate  should  stand  as  long  as  mother  lived,  and  she 
should  have  the  income."  The  trouble  with  appellants' 
case  is  that  every  word  of  this  testimony  may  be  accej)ted 
as  literally  true,  and  it  is  in  no  manner  inconsistent  with 
the  assertion  of  the  mother  that  she  did  not  agree  or  in- 
tend to  relinquish  her  distributive  share  in  the  property. 
The  writing  as  made  expresses  all  which  these  witnesses 
themselves  express,  and  there  is  no  evidence  whatever  that 
there  was  any  material  mistake  or  omission  in  its  terms. 
Nor  is  there  anything  showTi  in  the  conduct  of  the  mother 
with  reference  to  the  property  which  is  inconsistent  with 
her  present  claim  to  a  distributive  share.  True  she  con- 
tinued to  occupy  and  use  the  homestead  as  a  place  of 
residence,  but  she  had  the  right  to  do  so  under  the  written 
waiver  or  consent  which  her  children  had  given  her,  and, 
so  long  as  her  occupancy  may  fairly  be  referable  to  that 
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instrument,  it  can  not  operate  as  evidence  of  an  election 
to  take  homestead  rights.  Robson  v.  Lambertson,  115 
Iowa,  366. 

Counsel  advance  the  theory  that  the  agreement  be- 
tween the  parties,  if  not  enforceable  as  a  release  of  the 
widow's  claim  to  a  distributive  share,  should  at  least  be 
given  effect  as  an  agreement  by  her  to  make  a  will  de- 
vising her  interest  in  equal  shares  to  her  children;  but, 
as  already  remarked  concerning  her  alleged  waiver  of  her 
distributive  share,  such  a  holding  would  have  no  support 
in  the  record.  No  such  thing  appears  to  have  been  sug- 
gested by  any  one.  Indeed,  for  the  purposes  of  this  case, 
it  is  not  necessary  for  us  to  find  there  was  any  promise 
of  pecuniary  or  property  consideration  on  the  mother's 
part  for  the  execution  of  the  writing  in  controversy.  It 
is  enough  that  the  sons  and  daughters,  recognizing  the 
apparent  needs  of  their  widowed  mother,  provided  for 
her  declining  years  by  voluntarily  waiving  for  her  benefit 
their  legal  right  to  the  enjoyment  and  use  of  their  sev- 
eral shares  in  the  estate  during  the  remainder  of  her 
life.  The  transaction  has  all  the  appearance  of  a  gift — 
a  free  will  offering — ^which  they  had  a  right  to  make, 
and  which  she  had  a  right  to  accept  without  either  of 
them  being  held  to  have  relinquished  his  or  her  claims 
to  the  fee  of  the  land.  It  is  to  the  credit  of  the  children 
that  they  should  have  thus  regarded  the  interests  and 
secured  the  comfort  of  their  parent  in  her  old  age,  and 
it  is  only  to  be  regretted  that  the  same  tenderness  should 
not  have  been  sufficient  to  restrain  them  from  forcing  her 
into  litigation  with  her  own  flesh  and  blood.  The  essen- 
tial facts  are  practically  undisputed.  The  equities  are 
clearly  with  the  appellees. 

The  decree  of  the  District  Court  is  affirmed. 

Evans,  J.,  taking  no  part. 
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"i4i  84^  Lydia   C.   Chamberlain,   Appellant,   v.   William   L. 

8i44  602j  L.  Brown  and  Others,  Appellees. 

Landlord  and  Tenant:    use  of  premises.    In  the  absence  of  restric- 

1  tions  in  the  lease  the  tenant  may  use  the  premises  as  he  chooses, 
not  materially  different  however  from  the  purpose  for  which  they 
were  specifically  designed,  so  long  as  he  does  not  commit  waste 
or  create  a  nuisance. 

Same:    restriction  of  use  of  premises:    injunction.    Where  a  lease 

2  expressly  limits  the  use  of  premises  to  a  specific  purpose  and  pro- 
.  hibits   its  use   otherwise,   equity   will   enjoin   a   violation    of   the 

restriction  by  the  tenant. 

Same:    implied  restrictions.    There  may  be  an  implied  limitation  of 

3  the  use  of  leased  premises  by  a  tenant,  but  it  will  only  be  found 
or  enforced  when  a  fair  construction  of  the  instrument  demands  it ; 
and  the  mere  statement  that  the  premises  may  be  used  for  a  certain 
purpose  will  not  give  rise  to  an  implied  agreement  that  it  would  not 
be  used  for  any  other  purpose,  especially  where  there  is  a  further 
provision  that  the  tenant  will  not  permit  waste,  or  use  the  prem- 
ises   for  any  unlawful,   improper  or   offensive  purpose. 

Same:    construction   of  lease.    The  circumstances  under   which  a 

4  lease  was  made,  the  conduct  of  the  parties  respecting  the  same, 
the  condition  of  the  premises  and  the  practical  interpretation  of  the 
instrument  by  the  parties  themselves,  are  matters  to  be  considered 
as  bearing  upon  the  imphcations  to  be  drawn  therefrom. 

Same:     parol  evidence.    While  parol  evidence  cannot  be  received  to 

5  vary  the  terms  of  a  written  lease,  still  it  may  be  admissible  to  show 
the  manner  in  which  it  was  understood  by  the  parties. 

Same.     As  bearing  upon  the  intention  of  parties  to  a  lease,  the  use 

6  made  of  the  premises  at  and  prior  to  the  lease,  their  condition 
and  suitableness  for  a  given  purpose  may  be  shown  by  parol:  and, 
where  the  lease  is  silent  as  to  the  use  of  the  premises  the  inten- 
tion   may   l)e   supplied   by   parol. 

Husband  and  wife:    joint  tenants:    lease  by  husband:    agency. 

7  A  husband  who  is  a  tenant  in  common  with  his  wife  can  not 
bind  her  separate  interest  by  a  lease  of  the  whole  property  without 
authority  from  her:  but  he  may  do  so  as  her  authorized  agent, 
and  his  agency  may  be  inferred  from  facts  fairly  indicating  that 
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his  act  in  so  doing  was  with  her  knowledge  and  consent.  Evi- 
dence held  to  show  agency  of  the  husband  to  lease  his  wife's 
interest  in  their  joint  property. 

Same:    ratification  of  agent's  act:  estoppel.    A  principal  can  not 

8  ratify  and  profit  by  a  contract  of  lease  made  by  an  agent,  and 
at  the  same  time  repudiate  the  obligations  imposed  by  other  provi- 
sions of  the  instrument. 

Same.     A  contract  will  be  construed  against  either  party  in  the  sense 

9  in  which  he  had  reason  to  believe  the  other  party  understood  it; 
so  that  a  lessor  of  property,  under  a  lease  made  by  an  agent,  will 
not  be  permitted  to  deny  the  right  of  the  lessee  to  heat  and  light 
other  property  from  the  plant  located  on  the  leased  premises, 
where  it  appeared  that  at  a  prior  time,  with  knowledge  of  such 
use  and  without  objection  thereto  he  had  made  a  written  agree- 
ment with  the  lessee  recognizing  and  modifying  the  original  con- 
tract. 

Landlord  and  tenant:    waste.    A  tenant  does  not  violate  his  cov- 
10    enant  not  to  commit  waste  by  using  the  heat  and  light  on  the 

leased  property  to  heat  and  light  adjacent  property,  where  such 

use  does  not  overtax  or  deteriorate  the  plants. 

Appeal  from  Polk  District  Court, — Hon.  James  A.  Howe, 

Judge. 

Thursday,  March  11,   1909. 

Action  in  equity  for  an  injunction  to  restrain  the 
defendant  Brown  from  certain  alleged  misuse  of  leased 
premises  and  for  damages.  Petition  dismissed,  and  plain- 
tiff appeals.  The  material  facts  are  stated  in  the  peti- 
tion.— Affirmed, 

Robert  0.  Brennan  and  Lewis  Miles,  for  appel- 
lant. 

Read  &  Read,  for  appellees. 

Weaver,  J. — In  May,  1903,  and  for  some  time 
prior   thereto,    the    plaintiff   and    D.    S.    Chamberlain,    at 
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that  time  husband  and  wife,  were  the  owners  as  tenants 
in  common  of  a  lot  at  the  northeast  corner  of  Locust 
and  West  Seventh  Streets  in  the  city  of  Des  Moines; 
said  lot  extending  eighty-eight  feet  on  Locust  and  one 
hundred  and  thirty-three  feet  upon  West  Seventh.  Dur- 
ing the  year  mentioned  the  plaintiff  was  living  temporarily 
at  least  in  the  city  of  New  York,  but  the  husband  was 
personally  engaged  in  business  at  Des  Moines  and  ap- 
pears to  have  had  immediate  oversight  and  management 
of  said  property.  The  defendant  Brown  being  a  man 
experienced  in  the  hotel  business,  negotiations  were  opened 
between  him  and  D.  S.  Chamberlain  looking  to  the  erec- 
tion of  a  hotel  building  on  the  property  above  described 
to  be  leased  and  occupied  by  Brown.  The  discussion 
of  the  project  and  the  settling  of  the  details  of  the  enter- 
prise covered  a  period  of  several  months.  The  plaintiff 
in  New  York  was  advised  by  her  husband  of  the  contem- 
plated lease  and  the  general  nature  of  the  proposed  im- 
provement, and,  while  but  part  of  the  correspondence  be- 
tween them  is  in  evidence,  she  appears  to  have  consented 
to  the  undertaking  and  to  have  left  the  negotiations  en- 
tirely to  him.  In  April,  1903,  Chamberlain  wrote  his 
wife  that  the  plans  for  building  a  six-story  fireproof 
building,  to  be  known  as  the  Chamberlain  Hotel,  and 
to  cost  $200,000,  were  complete,  and  that  to  carry  out 
the  scheme  it  would  be  necessary  for  him  to  raise  $150,000 
by  mortgage  on  the  property,  which  instrument  he  in- 
closed with  a  request  for  her  to  execute  and  return  the 
same,  which  she  appears  to  have  done.  In  May  a  pre- 
liminary written  contract,  by  which  the  Chamberlains 
agreed  to  erect  the  building  and  Brown  undertook  to  lease 
the  same  when  completed  on  terms  stated  therein,  was 
prepared  in  Des  ^loines  and  sent  by  Chamberlain  to 
his  wife,  who  signed  and  returned  it.  In  December, 
following,   the  building  being   completed,    a   formal   lease 
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was  made  and  delivered  to  Brown.  This  writing  was 
also  executed  by  plaintiff  in  New  York  City.  Shortly 
after  the  lease  had  been  made,  a  divorce  was  decreed  be- 
tween plaintiff  and  husband,  and  in  the  settlement  of 
alimony  she  received  a  conveyance  of  his  interest  in  the 
hotel  property.  On  January  4,  1906,  Brown  complained 
that  the  rent  reserved  in  the  lease  had  proved  to  be  ex- 
cessive, and  plaintiff,  after  some  investigation  into  the 
business  and  into  the  justice  of  the  complaint,  made  a 
written  offer  to  modify  the  contract,  which  offer  was  duly 
accepted.  The  modification  relates  solely  to  the  amount 
of  rent  and  terms  of  its  payment.  This  action  was  be- 
gun August  19,  1907.  The  petition  sets  up  the  original 
contract,  the  lease,  and  the  modification  thereof  to  which 
we  have  referred;  alleges  that  the  property  was  designed 
to  be  used  for  hotel  purposes  only  and  was  leased  to  the 
defendant  for  such  purpose  and  for  no  other,  but  that 
defendant,  in  violation  of  the  terms  of  the  agreement, 
and  without  the  knowledge  and  consent  of  the  plaintiff, 
had  made  use  of  the  heating  and  lighting  plant,  apparatus, 
and  machinery  (which  had  been  put  in  at  great  expense 
for  the  use  of  the  hotel  only)  to  supply  heat  and  light 
for  other  buildings  on  adjacent  property  and  had  in 
other  ways  made  use  of  the  property  for  purposes  not 
contemplated  by  the  terms  of  the  lease.  Upon  the  case 
thus  stated  plaintiff  asked  for  the  recovery  of  damages 
and  for  an  injunction  permanently  restraining  the  lessee 
from  using  the  heating  and  lighting  plant  of  the  Cham- 
berlain Hotel  to  supply  heat  or  light  to  any  other  prop- 
erty. 

The  defendant,  admitting  plaintiff's  title  to  the 
property  subject  to  his  lease,  denies  that  he  has  in  any 
manner  or  form  violated  the  terms  of  his  tenancy.  He 
admits  that  he  has  from  the  exhaust  steam  of  the  boiler 
on   the  leased   premises   furnished   heat   to   certain   rooms 
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in  a  building  known  as  the  Turner  property  facing 
on  Seventh  Street  immediately  north  of  his  hotel,  and 
further  says  that,  in  connection  with  the  hotel  leased  from 
plaintiff,  he  conducts  what  is  known  as  the  Aberdeen 
Hotel  or  Chamberlain  Annex,  standing  on  the  same 
block,  but  facing  to  the  north,  and  that  he  has  furnished 
and  is  furnishing  to  said  annex  heat,  light,  and  hot  water 
from  the  boilers  and  machinery  in  the  Chamberlain.  De- 
fendant further  alleges  that  all  of  his  negotiations  for 
the  lease  of  the  property  owned  by  plaintiff  were  had 
with  D,  S.  Chamberlain  only,  whom  he  then  supposed 
to  be  the  owner  of  the  entire  estate,  subject  only  to  the 
marital  rights  of  the  plaintiff,  and  that  with  the.  knowl- 
edge and  consent  of  Chamberlain,  and  in  anticipation  of 
leasing  the  new  house  to  be  built,  he  acquired  the  Aber- 
deen with  the  purpose  of  operating  it  in  connection  with 
the  Chamberlain  Hotel,  being  advised  so  to  do  by  D.  S. 
Chamberlain,  who  pointed  out  to  him  that  he  could  supply 
both  houses  with  heat  and  light  from  a  single  plant.  He 
further  alleges  that  said  Chamberlain  acquiesced  in  said 
plans  and  purposes,  and  that  in  pursuance  of  such  agree- 
ment and  understanding,  and  at  defendant's  request,  said 
Chamberlain,  when  putting  in  the  heating  and  lighting 
plant,  put  in  the  connections  necessary  to  enable  the  plain- 
tiff to  conduct  heat,  water,  and  electricity  therefrom  to 
said  adjoining  property;  the  extra  cost  and  expense  thus 
occasioned  being  paid  by  the  defendant.  He  further  de- 
nies that  the  use  he  has  made  of  the  machinery  and  ap- 
pliances upon  the  leased  property  in  furnishing  heat, 
light,  and  water  to  the  other  buildings  mentioned  has  in 
any  manner  occasioned  injury  to  the  plaintiff  or  to  the 
leased  property,  and  avers  that  the  use  to  which  he  has 
put  the  property  is  such  only  as  was  contemplated  by 
the  parties  in  making  the  lease,  and  that  plaintiff  is 
therefore  barred  and  estopped  to  maintain  this  action. 
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After  hearing  the  evidence  offered  upon  the  issues 
joined,  the  trial  court  found:  That  the  original  con- 
tract and  lease  for  the  Chamberlain  property  was  nego- 
tiated by  the  said  D.  S.  Chamberlain  for  himself  as  a 
joint  owner  of  the  property  and  as  the  authorized  agent 
and  representative  of  the  plaintiff;  that  the  heating  and 
lighting  plants  on  the  leased  premises  were  made  and  con- 
structed by  said  Chamberlain  with  a  view  to  their  use  by 
defendant  in  supplying  adjacent  property  if  he  should 
elect  so  to  do,  but  not  in  excess  of  the  rated  capacity  of 
said  plant;  and  that  it  was  upon  that  basis  and  in  con- 
sideration of  the  building,  machinery,  and  appliances  as 
thus  constructed  that  the  lease  was  made  and  the  rent 
charge  fixed.  It  further  found  that  from  the  time  de- 
fendant entered  into  possession  of  the  leased  premises  he 
made  use  of  the  heat,  steam,  and  electrical  appliances  in 
supplying  said  additional  property  with  the  full  knowl- 
edge of  Chamberlain  and  with  his  consent,  and  that  de- 
fendant was  in  the  enjoyment  of  said  use  openly  and 
notoriously  before  and  at  the  time  the  lease  was  made, 
and  has  ever  since  been  in  such  possession  and  use.  It 
further  found  that,  the  plaintiff  having  accepted  the 
benefits  of  the  arrangement  and  agreement  made  between 
her  husband  and  the  defendant,  she  is  estopped  now  to  deny 
their  binding  obligation  upon  herself.  The  prayer  for  an 
injunction  and  other  relief  was  therefore  denied,  and  the 
appeal  dismissed.  From  this  decree  the  plaintiff  has  ap- 
pealed. The  proposition  underlying  the  appellant's  case 
is  that  the  property  was  let  for  hotel  purposes  only,  and 
that  in  supplying  heat  and  light  therefrom  to  the  other 
property  mentioned  appellee  has  violated  the  terms  of 
his  lease.  Whether  this  be  so  depends,  of  course,  upon 
the  construction  to  be  placed  upon  the  writing,  and  to 
that  question,  in  the  varying  forms  in  which  it  is  pre- 
sented by  counsel   in   argument,   we  now  give  attention. 

Vol.  141  Ia.— 35 
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I.     The  right  of  a  lessor  to  restrict  the  use  of  leased 

property   to    a    particular    or   specific   purpose,    if   clearly 

expressed   in  the  lease,  is  not  disputed,   and,  if  the  case 

before  us  were  one   of  this  kind,   its   deci- 

I.  Landlord  and    sion   would   involve   no   doubt   or   difficulty ; 

tenant:  use        i  ,        i  i 

of  premises,  but  the  loase  WO  have  to  construe  contains 
no  express  restriction  or  prohibition  of  any 
kind  concerning  the  use  of  the  premises,  except  such  as 
may  be  found  in  the  agreement  of  the  lessee  that  he  will 
not  underlet  the  premises  or  make  any  changes  therein 
and  will  not  suffer  waste  or  any  imlawful,  improper, 
or  offensive  use  thereof.  Indeed,  there  is  no  express  state- 
ment in  the  lease  itself  to  indicate  that  the  building  is 
constructed  or  intended  for  use  as  a  hotel.  It  is  true 
that  the  prelimniary  contract  made  in  May,  1903,  provides 
that  Chamberlain  and  wife  will  erect  a  hotel  on  the  site 
mentioned  and  supply  it  with  certain  machinery,  appli- 
ances, and  conveniences,  and  that  when  finished  the  prop- 
erty will  be  let  to  the  appellee  for  a  stated  period  on  terms 
as  contained  in  the  lease  subsequently  executed.  This 
prior  contract  may  properly  be  considered  among  the  cir- 
cumstances in  the  light  of  which  the  lease  is  to  be  con- 
strued; but  it  constitutes  no  part  of  the  lease  itself,  and, 
if  the  latter  instrument  when  thus  construed  does  not  re- 
strict the  use  of  the  machinery  and  appliances  solely  to 
the  convenience  and  requirements  of  the  Chamberlain 
Hotel,  then  the  trial  court  was  not  in  error  in  denying 
the  relief  demanded  in  the  petition.  It  is  an  elementary 
principle  of  the  law  of  landlord  and  tenant  that  in  the 
absence  of  restriction,  express  or  clearly  implied,  in  the 
contract  of  lease,  the  tenant  is  during  his  term  entitled 
to  all  of  the  rights  of  use  which  the  owner  of  the  prop- 
erty ordinarily  exercises  and  enjoys,  and  may  put  the 
premises  to  whatever  lawful  use  he  may  choose  not  ma- 
terially  differing   from   that   for   which   they   have   been 
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specially  designed  or  constructea,  so  long  as  he  commits 
no  waste  and  creates  no  nuisance.  24  Cyc.  1061;  18 
Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  634. 

As    already   suggested,    if    the    lease    expressly    limits 

the  use  of  the  property  to  a  specific  purpose  and  prohibits 

its  use  for  any  other,  a  court  of  equity  will  upon  a  proper 

showing  enjoin   the  violation  of  the  restric- 

rcstriction         tiou  by  the  tenant     Stewart  v.   Winters,  4 

of   use   of 

premi8«»:  Saudf.   Ch.    (N.   Y.)    587.     With  very  few 

injunction.  ^  ^  '^  ^  • 

exceptions  all  of  the  cases  applying  this  rule 
involve  the  consideration  of  leases  which  expressly  and 
clearly  provide  that  the  property  shall  be  used  for  specific 
purpose,  and  for  no  other;  but  counsel  say,  and  cite 
authorities  to  the  effect,  that,  in  the  absence  of  express 
provision  therefor,  the  restriction  to  a  particular  use 
will  sometimes  be  implied,  and  the  correctness  of  this 
proposition  may  be  admitted. 

It  is  no  less  true  in  our  judgment  that  an  implica- 
tion prohibiting  a  reasonable  and  orderly  use  of  property 
by  a  tenant  will  not  be  found  or  enforced  unless  a  fair 

construction  of  the  language  implied  clearly 
implied.  demands  it.     As  said  in  Bruqman  v.  Noyes, 

restrictions.  ^  i^  i7     ^ 

6  Wis.  3:  "Equity  will  not  raise  an  im- 
plied covenant  in  restraint  of  the  beneficial  use  of  the 
property."  We  are  not  prepared  to  accept  the  conten- 
tion of  coimsel  that  the  mere  statement  that  leased  prop- 
erty is  to  be  used  or  may  be  used  for  a  given  purpose  is, 
without  more,  sufficient  in  all  cases  to  raise  an  implied 
covenant  or  agreement  that  it  will  not  be  used  for  any 
other  purpose.  The  case  above  cited  from  the  Wiscon- 
sin court  is  here  directly  in  point.  The  lease  there  being 
considered  was  for  certain  property  to  be  used  as  "cabinet 
warerooms,"  and  the  landlord  sought  to  enjoin  their  use 
for  any  other  purpose.     In  denying  the  right  to  this  relief 
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the  court  had  occasion  to  consider  the  same  argument  which 
is  urged  upon  our  attention  in  the  instant  case,  and  said: 

If  the  complainant  had  leased  the  premises  expressly 
and  exclusively  to  be  used  for  a  particular  purpose  or  in 
a  particular  manner,  and  there  was  a  continuing  breach 
or  disregard  of  the  stipulation,  a  court  of  equity  would 
perhaps  interfere  and  enforce  the  restriction  by  compelling 
the  lessees  to  use  them  for  their  business.  The  insuperable 
difficulty  in  this  case  is  that  there  is  no  express  covenant 
not  to  use  the  buildings  except  for  cabinet  warerooms. 
The  clause  in  the  lease  is  that  the  buildings  were  to  be 
used  as  cabinet  warerooms  without  the  words  of  restric- 
tion. It  appears  that  there  is  another  clause  in  the  lease 
that  no  cabinetware  should  be  manufactured  in  the  build- 
ings, and  probably  this  express  prohibition  would  have 
been  enforced  had  the  lessee  entered  upon  the  business 
of  manufacturing  cabinetware.  The  counsel  for  the  com- 
plainant contends  that  the  clause  in  the  lease  that  the 
premises  were  to  be  used  as  cabinet  warerooms  amounts 
to  a  direct  covenant  to  use  them  as  such,  and  for  no  other 
purpose  whatever.  We  are  unable  to  concur  in  this  con- 
struction of  the  lease.  Of  course  the  intention  of  the 
parties,  as  that  intention  is  gathered  from  the  whole  lease, 
must  control  in  the  case,  and,  looking  at  the  language 
of  this  clause,  as  well  as  of  other  clauses,  we  do  not  feel 
authorized  in  saying  that  the  sense  and  meaning  of  the 
words  employed  show  that  it  was  the  intention  of  the 
parties  to  restrict  the  use  of  the  buildings  to  cabinet  ware- 
rooms  and  prohibit  the  use  of  them  for  any  other  purpose. 
We  think  such  a  construction  is  forced  and  ought  not 
to  be  adopted.  As  already  observed,  there  is  an  express 
covenant  against  manufacturing  cabinetware  in  the  build- 
ings, and  it  seems  but  fair  to  presume  that,  if  the  parties 
intended  restraining  the  use  thereof  to  cabinet  warerooms, 
they  would  have  distinctly  and  expressly  stipulated  to 
that  effect.  It  is  obviously  inconsistent  with  the  prin- 
ciples upon  which  courts  of  equity  act  to  raise  by  im- 
plication a  covenant  in  restraint  of  a  beneficial  use  of 
the  property. 

To  the  same  effect,  see  Shumway  v.  Collins,  6  Gray 
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(Mass.)  227;  KerUy  v.  Mayer,  10  Misc.  Kep.  718  (31 
N.  Y.  Supp.  818);  Nave  v.  Berry,  22  Ala.  382;  Foozer 
V.  Bank,  78  S.  C.  5  (58  S.  E.  934). 

The  case  of  Kraft  v.  Welch,  112  Iowa,  695,  relied 
upon  by  appellant,  is  not  inconsistent  with  these  hold- 
ings, for  in  that  case  the  property  was  not  only  "let  for 
creamery  purposes,"  but  expressly  enumerated  what  addi- 
tional buildings  might  be  placed  thereon  by  the  tenant, 
and  it  was  a  violation  of  this  provision  by  him  in  erecting 
a  building  not  so  authorized  which  we  held  would  be 
enjoined  by  the  court. 

Again,  as  we  have  seen,  the  lease  before  us  contains 
an  express  covenant  that  appellee  will  not  suffer  any  waste 
or  any  imlawful,  improper,  or  offensive  use  of  the  premises, 
and,  as  suggested  in  the  Brngman  case,  supra,  it  is  not  an 
unreasonable  argument  that  the  express  mention  of  these 
certain  restrictions  carries  with  it  at  least  a  slight  implica- 
tion that  none  other  was  intended.  There  is  another  fa- 
miliar rule  applicable  to  cases  of  this  kind  that,  if  the 
meaning  and  effect  of  the  lease  be  fairly  capable  of  two 
constructions,  that  will  be  adopted  which  is  mo3t  favorable 
to  the  lessee.  Schmol  v,  Fiddich,  34  HI.  App.  190 ;  Klingle 
V.  Bitter,  54  111.,  140;  18  Am.  &  Eng.  Encyc.  Law  (2d 
Ed.)   617. 

It  is  also  a  familiar  law  applicable  to  all  classes  of 
contracts  that  the  circumstances  under  which   the  writing 
was  made  and  conduct  of  the  parties  with  reference  there- 
to, the  condition  of  the  property  which  is  the 
cont^ction       subject-mattcr    of    the    agreement,    and    the 
practical  construction  which  the  parties  them-  < 
selves  have  placed  upon  it,  are  all  matters  which  have  a 
Intimate  bearing  upon  the  construction  of  the  terms  im- 
plied therein.     For  cases  applying  this  rule  to  agreements 
between  landlord  and  tenant,  see  Milan  v.  Kephart,  18  Grat. 
(Va.)  1;  BaHels  v.  Brain,  13  Utah,  162  (44  Pac.  715); 
BelVs  A<Pmx  v.  Oolding,  27  Ind.  173 ;  Thomas  v.  Wiggers, 
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41  HL  470;  BeUmgcr  v.  Kitts,  6  Barb.  (N.  Y.)  273;  Sire 
V.  Rumbold  (City  Ct  K  Y.)  11  N.  Y.  Supp.  734; 
Herscher  v.  Brazier,  38  HI.  App.  664;  Hard  v.  Brown,  18 
Vt.  87;  Pine  Beach  v. , Columbia,  106  Va.  810  (66  S.  E. 
822). 

Applying  these  tests  to  the  lease  in  controversy,  we 
discover  no  reason  for  giving  to  it  any  narrower  or  more 
restricted  effect  than  would  ordinarily  be  inferred  from  a 
lease  in  which  lio  express  restrictive  terms  are  employed- 
On  the  contrary,  the  circumstances  under  which  the  lease 
was  made  and  the  conduct  of  the  parties  with  reference 
thereto  go  far  to  bear  out  the  appellee's  contention. 

Of  course  oral  testimony  can  not  be  allowed  to  vary  the 
terms  of  a  written  lease,  but  it  is  sometimes  admissible  in 
support  of  the  contract  to  show  in  what  manner  it  was 
imderstood  by  the  parties  who  made  it.  It 
5-  IwdciK^f'**^  IS  shown  in  evidence  without  dispute  that, 
even  before  the  preliminary  contract  was 
made,  the  matter  of  the  opportunity  the  lessee  would  have 
to  furnish  heat  and  light  to  the  other  buildings  was  talked 
of  and  imderstood  between  appellee  and  D.  S.  Chamber- 
lain, and  that  the  latter  in  putting  in  the  machinery  and 
appliances  provided  the  proper  connections  to  facilitate  such 
use;  appellee  paying  the  extra  expense  thus  incurred.  It 
further  appears  that  said  connections  were  made  at  or 
pbout  the  same  time  said  machinery  and  appliances  were 
installed,  and  that  for  some  time  before  the  lease  was 
made  appellee  had  been  in  possession  using  the  steam  and 
heat  for  both  the  Chamberlain  Hotel  and  the  annex,  and 
that  such  use  was  open  and  notorious  and  well  known  to 
Chamberlain.  Under  such  circumstances  we  think  it  very 
clear  that  the  property  upon  which  the  lease  was  intended 
to  operate  was  the  property  as  it  then  existed  fitted  and  in- 
tended, so  far  as  the  matter  of  heat  and  lights  was  con- 
cerned, to  supply  the  needs  of  said  additional  property.  In 
constructing  and  adapting  the  machinery  and  appliances  to 
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this  use,  the  parties  clearly  contemplated  the  very  things 
of  which  appellant  now  complains,  and,  unless  she  occupies 
a  stronger  position  in  this  respect  than  D.  S.  Chamber- 
lain would  were  he  still  the  owner  and  were  asking  an  in- 
junction^ she  can  not  now  be  heard  to  say  that  such  use  is 
wrongful  or  imauthorized. 

It  has  been  very  properly  held  that  the  use  to  which 
Jeased  premises  are  being  put  at  the  date  of  the  transaction, 
as  well  as  their  prior  use,  may  be  inquired  into  as  bearing 
upon  the  intention  of  the  parties  to  the  lease. 
Outheridge  v.  Mungard,  1  C.  &  P.  129.  The 
condition  of  the  premises  may  be  inquired  into.  Thomas  v. 
Wiggers,  41  111.  470.  And  where,  as  in  this  case,  the  lease 
does  not  reveal  the  intended  use  of  the  premises,  it  may  be 
supplied  by  parol.  Landt  v.  Schneider,  31  Mont.  15  (77 
Pac.  307).  So,  also,  may  the  suitableness  of  the  leased 
premises  for  a  given  use.  Battels  v.  Brain,  supra.  In 
Wood  V.  Edison  Co.,  184  Mass.  523  (69  N.  E.  364),  in- 
volving the  construction  of  a  lease,  the  court  says:  "If 
there  was  uncertainty  in  the  meaning  of  the  several  writings 
taken  together  and  applied  to  the  situation  and  the  circum- 
stances of  the  parties,  the  construction  put  upon  them  by 
the  parties  themselves  may  be  considered,  and  in  a  case 
like  this  it  is  important  evidence."  In  an  action  on  a 
hotel  lease,  evidence  of  the  conduct  of  the  parties  in  refer- 
ence to  the  contract  has  been  admitted  showing  their  con- 
struction of  its  terms.  BelVs  Admfx  v.  Oolding,  27  Ind. 
173. 

Taking  the  record  as  a  whole,  there  is  no  escape  from 
the  conclusion  that  the  appellee^s  use  of  the  property  vio- 
lates none  of  the  express  or  fairly  implied  terms  of  the 
lease  and  is,  moreover,  in  strict  accord  with  the  construction 
which  was  placed  upon  the  agreement  from  the  beginning 
by  both  Chamberlain  and  appellee. 

To  what  extent  appellant  is  bound  by  the  acts  of  D. 
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S.  Chamberlain  we  will  consider  in  the  next  paragraph  of 
this  opinion. 

II.     The  views  already  expressed  would  probably  make 

necessary  the  affirmance  of  the  decree  below,  even  if  any 

room  existed  for  difference  of  opinion  upon  the  question 

of  the  agency  of  D.  S.  Chamberlain  for  ap- 

7.  Husband  and  h  •  .      .  ,  i 

wife:  joint       pellaut    lu    neffotiatinff    the    contracts    made 

tenants:  lease      '^  n  ,  i     ,  i  i  i 

by  husband:      with    appellee  I   but   counsel   have   addressed 

agency.  ^^  ' 

themselves  to  that  phase  of  the  case,  and 
we  shall  briefly  indicate  our  conclusions  thereon.  As  con- 
tended by  counsel,  the  mere  fact  that  D.  S.  Chamberlain 
was  the  husband  of  the  appellant  and  tenant  in  common 
with  her  in  the  title  gave  him  no  authority  to  sell  or  lease 
her  property,  or  to  bind  her  in  any  manner  as  to  her  sep- 
arate interest  in  their  joint  properly;  but  it  is  equally 
true  that  the  husband  may  act  as  the  wife^s  agent,  and 
that  such  agency  may  be  inferred  from  facts  and  circum- 
stances fairly  indicating  that  his  acts  with  reference  to  the 
common  property  have  been  done  with  her  knowledge  and 
acquiescence.  This,  we  think,  is  the  necessary  conclusion 
to  be  drawn  from  the  imdisputed  facts  in  evidence.  Appel- 
lant was  in  a  distant  city,  and  all  of  the  negotiations  with 
appellee  were  carried  on  by  her  husband,  and  of  the  fact 
that  such  negotiations  were  in  progress  she  was  advised. 
She  was  aware  of  at  least  the  general  nature  of  his  purpose 
to  improve  the  lot  by  building  a  hotel  thereon  and  leasing  it 
to  appellee.  She  ratified  the  preliminary  contract,  the  ne- 
gotiation of  the  mortgage,  and  the  giving  of  the  lease.  After 
the  plans  of  the  hotel  had  been  first  arranged.  Chamberlain 
changed  them,  enlarging  the  building  and  increasing  its  cost 
beyond  what  was  originally  contemplated,  and  to  this  she  ap- 
pears to  have  acceded.  The  cost  of  the  building  was  largely 
in  excess  of  the  sum  raised  on  the  mortage,  and  this,  it 
would  seem,  was  furnished  by  him.  In  short,  the  manage- 
ment and  control  of  the  enterprise  were  from  the  beginning 
conducted  by  him  in  practically  the  same  manner  as  if  he 
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were  the  sole  owner,  and  of  this  conduct  on  his  part  appel- 
lant could  not  have  been  ignorant,  for,  although  not  in 
Des  Moines,  she  knew  the  enterprise  was  being  carried  on 
and  the  building  being  brought  to  completion,  and  that  die 
was  herself  exercising  no  active  control  over  it.  If  such 
facts  do  not  justify  the  finding  of  an  agency  on  his  part 
and  authority  from  his  wife  to  exercise  reasonable  discretion 
as  he  might  in  good  faith  believe  their  common  interest 
demanded  with  reference  to  the  details  of  the  undertaking 
in  which  they  were  engaged,  it  would  be  difficult  indeed  to 
imagine  a  combination  of  circumstances  from  which  the 
relation  of  principal  and  agent  may  be  inferred.  See  1 
Clark  &  Skyle's  Agency,  section  79b,  and  cases  there  cited, 
in  notes  50  and  57. 

Furthermore,  we  think  it  is  a  sufficient  answer  to  the 
plaintifPs  position  on  this  point  to  say  that  she  is  now  in 
court  seeking  to  enforce  a  contract  made  by  and  through  an 
8.  Same-  authorized  or  unauthorized  agency  of  D.  S. 

of^^^SeSS  Chamberlain  concerning  their  common  prop- 
act:  estoppel  ^j.^y.^  ^j^j  £^^  several  years  she  has  been  re- 
ceiving the  benefits  of  that  contract,  which  she  still  retains, 
and  she  can  not  be  heard  to  say  that  she  will  ratify  and 
profit  by  one  part  of  the  transaction,  while  repudiating  its 
obligation  upon  her  as  to  another  part.  This  doctrine  is 
too  well  established  in*  this  and  other  courts  to  require  ar- 
gument Eadie  ,v.  Ashhaugh,  44  Iowa,  519;  Lull  v.  Bank, 
110  Iowa,  537;  Higbee  v.  Oreenbaum,  112  Iowa,  75;  Victor 
Co.  V.  Rheinschild,  25  Kan.  534;  Forster  v.  WilshiLsen,  14 
Misc.  Rep.,  520  (35  N.  Y.  Supp.  1083) ;  Bacon  v.  Johnson, 
56  Mich.  182  (22  N.  W.  276) ;  Swatara  R.  B.  Co.  v.  Brune, 
6  Gill  (Md.)  41;  Valentine  v.  Healy,  158  N.  Y.  369  (52 
N.  E.  1097,  43  L.  R.  A.  667).  The  record  affords  abun- 
dant support  of  the  court's  finding  that  Chamberlain  was  to 
all  intents  and  purposes  appellant's  agent  in  their  dealings 
with  the  appellee. 

m.     The  testimony  does  not  sustain  appellant's  as- 
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sertion  that  she  had  no  notice  or  knowledge  of  appellee's 
claim  of  right  to  supply  heat  and  light  to  the  annex  and  to 
the  Turner  building  until  shortly  before  the 
beginning  of  this  suit.  To  say  nothing  in 
this  connection  of  the  notice  which  the  law  imputes  to  her 
because  of  the  knowledge  of  her  agent^  Chamberlain^  it  is 
further  shown  that,  when  appellee  sought  from  her  a  modi- 
fication of  the  lease  on  the  ground  that  the  rent  was  ex- 
cessive and  more  than  the  business  would  justify  him  in 
paying,  appellant  employed  a  representative,  one  Brackett, 
to  examine  appellee's  books  and  investigate  the  condition 
of  the  business  to  satisfy  herself  of  the  justice  of  the  re- 
quest and  the  advisability  of  yielding  to  the  same.  The 
books  disclosed  the  fact  that  heat  and  li^t  were  being  sup- 
plied to  the  annex  and  to  the  Turner  building,  and  showed 
the  income  derived  from  that  source.  Brackett  noted  this 
item  and  asked  appellee  for  an  explanation  thereof,  which 
was  given  him.  Appellant  admits  that  Brackett  told  her 
that  exhaust  steam  was  being  used  to  supply  the  annex. 
With  this  knowledge,  both  actual  and  constructive,  and 
upon  the  showing  thus  made  of  the  sources  of  appellee's 
income  from  the  property,  she  entered  into  a  written  agree- 
ment which  recognizes  and  affirms  the  lease  already  tnade, 
subject  only  to  a  modification  respecting  the  rent  to  be  paid, 
and  this  she  did  without  offering  objection  or  protest  to  the 
construction  which  she  knew  that  appellee  .was  placing  upon 
the  contract,  or  to  the  use  he  was  making  of  the  leased 
premises.  To  permit  her  now  to  repudiate  such  understand- 
ing and  to  so  restrict  the  use  of  the  premises  as  to  cut  off 
valuable  rights  and  privileges  which  she  then  knew  appellee 
was  claiming  to  exercise  under  the  lease  would  be  in  a 
high  de^ee  inequitable  and  violative  of  the  statute,  which 
provides  that  a  contract  shall  be  construed  against  either 
party  in  the  sense  in  which  he  had  reason  to  believe  the 
other  party  understood  it.     Code,  section  4617. 

IV.     The  conclusion  we  have  announced  does  not  n^- 
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tive  the  right  of  the  appellant  to  maintain  an  action  to 
prevent  waste  of  the  leased  premises  by  excessive  or  unrea- 
sonable use  of  its  machinery  and  appliances 
tenant:  in  supplying  heat  or  light  to  other  property. 

It  is  the  claim  of  counsel  in  argument  that 
this  condition  is  in  fact  shown  to  exist,  but  we  think  the 
evidence  as  a  whole  does  not  sustain  the  contention.  We 
shall  not  prolong  the  opinion  to  recite  the  testimony  of  the 
witnesses  on  this  point.  It  is  sufficient  to  say  that  the  ma- 
chinery is  not  shown  to  have  been  overtaxed,  or  that  the 
plant  in  general  has  suffered  deterioration  by  excessive  de- 
mands upon  its  capacity. 

Other  questions  argued  are  governed  by  the  findings 
hereinbefore  stated,  and  we  need  not  give  them  our  con- 
sideration. 

The  decree  of  the  district  court  appears  to  be  rights 
and  it  is  affirmed. 


Anna  Bubke,  Appellee,  v.  P.  F.  Mallt,  Appellant 

Traction  engines:  duty  to  assist  TRAVKLas ;  statute:  damages. 
i  The  statute  relating  to  the  operation  of  a  traction  engine  along 
a  highway  is  penal  in  character  and  will  be  strictly  construed; 
so  that  one  in  charge  of  an  engine  which  is  not  beifig  operated 
along  a  public  street  or  highway  is  not  required  to  keep  a  man  in 
advance  to  assist  travelers  with  horses  or  other  stock,  although 
the  way  used  by  the  engine  may  be  used  permissively  by  the 
public 

Damages:  action  by  mabried  woman  :  instruction.  Where  a  mar- 
2  ried  woman  made  no  claim  in  her  action  for  a  personal  injury 
that  she  was  engaged  in  an  independent  occupation,  an  instruction 
permitting  recovery  for  damages  caused  by  her  inability  to  follow 
any  other  vocation  than  that  of  keeping  house  for  her  husband 
was  erroneous.  » 

Appeal  from  Polh  District  Court — ^Hon.  W.  H.  MoHenet, 

Judge. 
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Thubsday,  March  11^  1909. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  while  trying  to  hold  and  tie  a  horse  that  had 
been  frightened  by  a  steam  traction  engine,  which  it  is 
claimed  defendant  was  negligently  moving  on  a  public  street 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Reversed. 

Robert  0.  Brennan  and  Dunshee  &  Haines,  for  ap- 
pellant 

No  appearance  for  appellee. 

Deemeb,  J. — There  is  a  section  of  our  Code  reading, 
in  part,  as  follows:  "Sec.  1571.  Steam  engines  on  roads. 
Whenever  any  engine  driven  in  whole  or  in  part  by  steam 
power  is  being  propelled  upon  a  public  road,  or  is  upon 
the  same,  the  whistle  thereof  shall  not  be  blown,  and  those 
having  it  in  charge  shall  stop  it  one  hundred  yards  distant 
from  any  person  or  persons  with  horses  or  other  stock  in 
or  upon  the  same,  and  at  a  greater  distance  away  if  they 
exhibit  fear  on  account  thereof,  until  they  shall  have  passed 
it,  and  a  competent  person  shall  be  kept  one  hundred  yards 
in  advance  of  such  engine  to  assist  in  any  emergency  aris- 
ing from  frightened  animals,  and  to  prevent  accidents.'' 
Plaintiff's  action  is  bottomed  upon  this  statute,  as  well  as 
upon  a  breach  of  a  common-law  duty  owing  her.  The  chai^ 
in  the  petition  is:  That,  while  she  was  driving  a  single 
horse  to  an  open  single-seated  buggy,  upon  a  street  running 
north  and  south,  in  the  city  of  Des  Moines,  and  at  a  point 
immediately  north  of  where  said  street  crossed  another  run- 
ning east  and  west,  she  discovered  a  steam  traction  engine 
propelling  a  steam  thresher  upon  said  east  and  west  street; 
"that  immediately,  upon  said  horse  which  this  plaintiff  was 
then  driving  observing  said  engine,  he  became  greatly  fright- 
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ened  thereat  and  began  to  back,  kick,  rear  and  plunge 
forward;  that  this  plaintiflE  thereupon  requested  this  de 
fendant,  who  was  the  owner  and  in  charge  of  said  thresher 
and  engine,  to  stop  the  same,  and  not  to  approach  nearer 
to  this  plaintiff  and  towards  the  horse  she  was  then  driv- 
ing; that  said  defendant  and  the  engine  in  his  charge  at 
that  time  was  within  less  than  one  hundred  yards  distant 
and  in  plain  view;  that  said  defendant,  disregarding  said 
fact  and  the  frightened  horse  she  was  then  driving,  or- 
dered said  plaintiff  to  turn  around  and  go  the  other  way; 
that  said  defendant,  regardless  of  plaintiff's  rights,  and 
indifferent  to  her  safety,  continued  to  move  and  propel 
said  engine  at  and  towards  the  plaintiff  and  the  horse  she 
was  driving;  that,  said  horse  becoming  unmanageable  from 
fright^  the  plaintiff  was  forced  to  alight  from  her  buggy 
to  save  being  overturned,  and  in  endeavoring  to  tie  and 
fasten  said  horse  she  was  greatly  injured  by  reason  of  the 
rearing  and  plunging  of  said  frightened  beast;  that  she 
had  the  thumb  on  her  right  hand  broken  and  dislocated 
and  her  right  arm  badly  wrenched  and  dislocated."  She 
further  charged:  "That  the  injuries  complained  of  were 
caused  solely  by  the  defendant's  negligence,  and  this  plain- 
tiff charges  that  the  defendant  was  negligent  in  not  stop- 
ping said  engine  at  the  request  of  plaintiff  and  within  a 
proper  distance  from  her,  and  in  not  assisting  said  plain- 
tiff when  he  saw  her  horse  had  become  frightened  and  un- 
manageable, and  in  not  keeping  a  competent  person  at 
least  one  hundred  yards  in  advance  of  said  engine,  to  assist 
in  any  emergency  which  might  arise  from  the  frightening  of 
her  horse." 

The  answer  was  practically  a  general  denial  and  a 
plea  that  plaintiff  was  guilty  of  contributory  negligence. 
Defendant  concedes  in  argument  that  it  was  his  duty  to 
stop  the  engine,  upon  plaintiff's  request,  within  a  proper 
distance,  so  as  to  prevent  injury  to  her,  and  that,  if  he 
saw  plaintiff's  horse  had  become  unmanageable,  it  was  his 
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duty  to  have  rendered  her  proper  assistance;  but  he  claims 
that  there  was  no  evidence  to  show  that  he  failed  to  per- 
form either  duty,  and  that  the  trial  court  was  in  error  in 
submitting  these  issues  to  the  jury.  We  have  examined 
the  record  with  care  and  fail  to  find  sufficient  testimony  to 
justify  the  court  in  submitting  the  question  of  defendant's 
negligence  in  failing  to  stop  the  engine  upon  her  request, 
and  within  a  proper  distanca  Nevertheless  the  court  sub- 
mitted this  issue  in  its  third  instruction,  and  thus  erred 
to  the  prejudice  of  defendant 

II.  There  may  have  been  sufficient  testimony  to 
take  the  case  to  the  jury  upon  the  question  of  defendant's 
failure  to  render  prompt  assistance,  although  it  must  be 
confessed  that  as  presented  in  the  abstract  it  is  quite 
meager. 

III.  The  trial  court  instructed  that  the  testimony 
introduced  by  plaintiff  was  sufficient  to  bring  the  case 
within  the  statute  quoted  in  the  first  paragraph  of  this 

opinion,    and    that,    if   defendant   failed   to 

I.   TiACTION   BM-  .  1  1         1  1         •  1 

oiifBs:  duty      kccp  a  man  one  hundred  yards  m  advance 

to  assist  trav- 

denj^^tute:  of  the  engine  to  assist  in  emergencies  and 
to  prevent  accidents,  he  would  be  liable  for 
all  injuries  received  by  plaintiff  on  account  of  such  neglect. 
It  is  conceded  that  defendant  had  no  one  in  advance  of 
the  engine,  but  it  is  argued  that  the  facts  disclosed  do  not 
bring  the  case  within  the  statute.  In  the  absence  of  stat- 
ute, there  was  no  such  duty  resting  upon  the  owner  of  a 
traction  engine.  Macomher  v.  Nichols,  34  Mich.  212  (22 
Am.  Bep.  522).  The  statute  then  gives  the  remedy,  and, 
as  it  is  penal  in  character,  it  must,  under  well-understood 
canons,  have  a  strict  construction.  The  testimony  in  the 
case  shows  that,  while  plaintiff  was  passing  over  and 
along  a  public  street  in  the  city  of  Des  Moines,  the  de- 
fendant was  taking  what  was  called  a  "short  cut"  across 
the  commons,  and  was  at  a  place  between  the  streets  with 
his  traction  engine  when  plaintiff^s  horse  was  frightened. 
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He  was  not  upon  a  road  or  street,  but  on  the  commons  be- 
tween streets,  and  was  using  what  was  called  a  "short 
cut,''  which  it  seems  was  used  permissively  by  persons 
who  cared  to  use  it  There  is  no  showing  that  this  was  a 
public  road,  although  it  was  used  by  the  public  as  indi- 
cated between  public  roads.  As  the  statute  must  have  a 
strict  construction,  we  do  not  think  it  can  be  held  to  apply 
to  the  case  as  made  by  the  testimony.  The  engine  was  not 
upon  a  public  road,  and  defendant  was  not  required  to 
keep  a  man  one  hundred  yards  in  advance  thereof.  This 
view  has  support  in  State  v.  Snyder,  25  Iowa,  208.  The 
testimony  unqualifiedly  shows  that  plaintiff  was  driving 
south  on  a  street  forming  the  western  boundary  of  a  block, 
and  had  passed  halfway  down  the  block  when  the  engine, 
which  came  across  the  vacant  block  from  the  southeast 
toward  the  northwest  comer,  frightened  the  horse.  Plain- 
tiff had  no  occasion  to  pass  the  engine,  nor  was  defendant 
expecting  to,  nor  could  he  have  passed  the  plaintiff.  The 
case  is  no  different  from  one  where  an  engine  is  moving 
across  an  open  field  adjoining  a  highway,  or  where  it  is 
not  moving,  but  is  in  operation.  We  are  now  discussing 
the  defendant's  statutory  liability,  and  are  of  opinion 
that  the  case  as  presented  by  the  testimony  does  not  fall 
within  the  statute. 

No  claim  was  made  in  the  petition  that  plaintiff,  who 
is  a  married  woman,  was  engaged  in  any  independent  voca- 
•tion.  Indeed,  she  charges  that  she  was  unable  to  follow 
2  Damages-  ac-  ^^^  usual  vocatiou  as  a  houscwifc,  and 
ried  w>i^^"  nothing  else.  The  trial  court,  nevertheless, 
instruction.  instructed  that  she  was  entitled  to  recover 
for  loss  or  damage  suffered  by  her  due  to  her  inability  to 
pursue  any  other  avocation  than  that  of  keeping  house  for 
her  husband.  In  this  there  was  manifest  error.  No  claim 
was  made  in  the  petition  for  the  loss  of  such  services. 

For  the  errors  pointed  out^  the  judgment  must  be, 
and  it  is,  reversed. 
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HoMB  Savingb  Bank,  Appellant,  v.  F.  T.  Mobbis,  An- 
drew Geoves,  J.  H.  Mathis,  P.  J.  Matxey  and  L. 
H.  De  Ford,  constituting  the  Board  of  Supervisors 
of  Polk  County,  Iowa. 

Taxation:    refund  of  taxes:    interest:    mandamus.    The  statute 

1  directing  the  supervisors  to  order  the  refund  of  taxes  erroneously 
or  illegally  exacted  or  paid,  does  not  provide  that  the  county  shall 
pay  interest  on  the  money  refunded,  and  tnandamus  will  not  lie 
to  compel  its  payment. 

Same:    statutory  action:    recovery.    A  tax  payer  who  brings  his 

2  actipn  in  reliance  upon  the  statute  to  recover  interest  on  taxes 
wrongfully  exacted  can  not  recover  independently  of  the  statute. 

Refunding   taxes:    statute:    constitutionality.    A   taxpayer   who 

3  has  invoked  the  provisions  of  the  statute  for  the  purpose  of 
compelling  a  refund  of  taxes  wrongfully  exacted  is  precluded 

,  from  contending  that  the  statute  is  unconstitutional,  because  fail- 
ing to  provide  for  interest  on  the  money  refunded. 

Appeal  from  Polk   District    Court. — Hon.    Hugh    Bren- 

nan,  Judge. 

Thursday,  March  11,  1909. 

Action  for  a  writ  of  mandamus  to  compel  the  board 
of  supervisors  to  order  the  issuance  of  a  refund  warrant 
for  certain  interest  alleged  to  be  due  the  plaintiff  on  money 
illegally  received  from  it.  A  demurrer  to  the  petition  was 
sustained,  and  the  plaintiff  appeals. — AffirmecL 

Dale  &  Harvison,  for  appellant 

Halloran  &  Starkey,  for  appellees. 

Sherwin,  J. — On  the  Ist  day  of  January,  1902,  the 
plaintiff  had  a  certain  amount  of  its  capital  invested  in 
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government  bonds;  but  in  assessing  the  capital  of  the  bank 
for  taxation  for  said  year  the  amount  so  invested  was  not 
deducted.  The  bank  appeared  before  the  board  of  review 
and  asked  that  the  capital  so  invested  be  exempted  from 
taxation.  This  was  denied,  and  thereafter  the  action  of 
the  board  of  review  was  affirmed  by  the  district  court,  and 
still  later,  in  December,  1904,  the  decision  of  the  district 
court  was  affirmed  by  this  court.  The  case  was  then  taken 
to  the  Supreme  Court  of  the  United  States,  where  a  de- 
cision reversing  the  finding  of  this  court  was  handed  down 
in  April,  1907.  See  Home  Sav.  Bank  v.  Des  Moines,  205 
U.  S.  503  (27  Sup.  Ct.  571,  51  L..Ed.  901).  While  the 
litigation  was  pending  in  the  district  court,  the  plaintiff 
paid  the  tax  levied  against  it,  the  fi^t  one-half  thereof  on 
the  Slst  of  March,  1903,  and  the  second  one-half  Septem- 
ber 30,  1903.  After  the  case  had  been  finally  decided,  the 
plaintiff  filed  with  the  board  of  supervisors  a  claim  for 
the  tax  so  paid  with  interest  thereon  from  the  dates  of 
payment  The  amount  of  tax  paid  was  refunded,  but  the 
board  refused  to  pay  interest  thereon,  and  thereafter  this 
action  was  commenced  to  compel  the  board  of  supervisors 
to  order  the  issuance  of  a  refund  warrant  for  said  taxes 
with  interest  thereon  from  the  date  of  payment. 

Section  1417  of  the  Code  provides  that:     "The  board 
of  supervisors  shall  direct  the  treasurer  to  refund  to  the 
taxpayer  any  tax  or  portion  thereof  found  to  have  been 
I  Taxation-         erroneously    or    illegally    exacted    or    paid, 
£c??imerest:  ^^^^    ^^^    interest    and    costs    actually    paid 
maiKUnittt.        thereon.''     The  plaintiff's  action  is  founded 
on  this  statute,  and  whatever  rights  it  may  have  must  be 
derived  therefrom,  and,  unless  it  by  clear  implication  re- 
quires the  board  of  supervisors  to  pay  interest  on  the  tax 
illegally  exacted  or  paid,  the  plaintiff's  action  can  not  be 
maintained.     The  statute  provides   (Code,   section  4341) : 
"The   action    of  mandamus   is   one   brought   to  obtain   an 
order   commanding   an   inferior   tribunal,    board,    corpora- 
VoL.  141  Ia.— 36 
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tion  or  person  to  do  or  not  to  do  an  act,  the  performance  or 
omission  of  which  the  law  enjoins  as  a  duty  resulting  from 
an  office,  trust  or  station.  Where  discretion  is  left  to  the 
inferior  tribunal  or  person,  the  mandamus  can  only  com- 
pel it  to  act,  but  can  not  control  such  discretion.''  To 
maintain  this  action  of  mandamus  therefore  the  plaintiff 
must  show  that  section  1417  provides  for  the  payment  of 
interest  by  the  county  on  all  taxes  which  the  section  or- 
ders refunded.  If  it  does  not  so  provide,  the  plaintiff 
has  no  case,  because  this  action  will  not  lie  to  control  the 
discretion  of  the  board.  It  seems  to  us  that  the  statute 
itself  fully  answers  the  appellant's  contention.  It  says  in 
so  many  words  just  .what  ahall  be  done.  It  says  that  the 
treasurer  shall  be  directed  to  refund  the  tax  ill^ally  paid, 
together  with  all  interest  and  costs  actually  paid  on  said 
taxes.  The  evident  meaning  of  the  word  "refund,"  as 
used  in  this  statute,  is  to  pay  back,  to  restore,  what  has 
been  wrongfully  taken,  and,  the  Legislature  having  in 
express  terms  directed  restoration  only,  the  court  should 
not  amend  the  statute  by  a  forced  construction  thereof. 
If  the  Legislature  had  intended  to  provide  for  the  pay- 
ment of  interest  on  taxes  illegally  collected,  when  refund 
was  made,  it  would  have  said  so  in  unequivocal  language. 
In  Callanan  v.  Madison  County,  45  Iowa,.  561,  Scott  v, 
Chickasaw  County,  46  Iowa,  253,  and  same  case,  in  53 
Iowa,  47,  and  in  Brownlee  v.  Marion  County,  53  Iowa, 
487,  relied  upon  by  the  appellant,  the  question  now  be- 
fore us  was  not  involved,  although  in  the  Scott  case,  in  45 
Iowa,  253,  it  was  said  that  interest  might  be  recovered. 
There  was  no  discussion  of  the  question,  however,  and  an 
examination  of  the  case  shows  that  no  such  issue  was  made. 
While  the  appellant  in  one  branch  of  its  argument 
takes  the  position  that  it  has  an  absolute 
tory  action:       right   to    interest   under   section    1417,    and 

recovery.  •  i      i  •  '  f 

that   the   question    whether   its    payment   of 
taxes  was  voluntary  or  involuntary  is  of  no  materiality,  in 
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another  branch  of  its  argument  it  insists  that  the  payment 
was  involuntary,  and  because  thereof  that  it  has  the  right 
to  recover  independently  of  the  statute.  The  payment  made 
by  the  plaintiff  seems  to  have  been  made  to  avoid  the  pen- 
alty exacted  by  the  law  when  taxes  are  not  paid  by  a  cer- 
tain time.  It  certainly  was  under  no  legal  obligation  to  pay 
while  the  matter  of  the  assessment  was  in  litigation,  and 
any  effort  to  force  a  payment  during  that  time  would  have 
met  defeat.  So  it  seems  to  us  that  the  payment  was  volun- 
tary; but  the  question  need  not  be  definitely  decided,  be- 
cause the  plaintiff  brought  this  action  relying  upon  the 
statute,  and  its  case  must  therefore  be  brought  within  its 
provisions. 

The  appellant  also  contends  that  the  statute  is  uncon- 
stitutional if  it  does  not  provide  for  the  payment  of  inter- 
est It  is  a  general  rule  that  "only  those  whose  rights 
Refunding  would  be  prejudiced  by  the  enforcement  of 
statute-  con-  ^^  Unconstitutional  act  will  be  heard  to 
.titutionaiity.  g^estion  its  Validity."  6  Am.  &  Eng.  Enc. 
of  Law,  1090;  8  Cyc.  787-789,  and  cases  cited.  It  is 
also  the  rule  that,  where  parties  to  civil  proceedings  ac- 
knowledge the  validity  of  a  statute  by  their  acts  or  plead- 
ings, they  are  precluded  from  attacking  such  statute  as 
imconstitutional.  8  Cyc  795,  and  cases  cited.  And  one 
who  has  tried  to  enforce  a  statute  to  the  detriment  of 
others  can  not  afterwards  question  its  constitutionality. 
6  Am.  &  Eng.  Enc.  of  Law,  1090;  Cooley's  Constitutional 
Limitations  (2d  Ed.)  214.  The  plaintiff  claims  under  the 
statute  in  question,  and  by  virtue  of  its  provisions  it  is 
entitled  to  and  will  get  a  refund  of  the  money  actually 
paid  to  the  county.  So  far  its  constitutionality  is  not 
questioned.  The  substance  of  the  appellant's  contention 
is  therefore  that  the  statute  is  invalid  because* it  does  not 
give  it  more  or  greater  rights.  We  think  there  is  no  merit 
in  the  proposition.  The  demurrer  was  rightly  sustained, 
and  the  judgment  must  be,  and  it  is,  affirmed. 
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In  be  Estate  of  Andrew  Duncanson,  Deceased,  Grace 
DuNCANsoN  ET  AL.,  Appellants,  v.  W.  R.  Duncanson, 
Executor. 

Wills:    construction:    interest  as  part  of  legacy.    The  intention 

1  of  a  testator  as  gathered  from  the  provisions  of  his  will  when 
considered  together  will  govern  in  its  construction;  so  that  while 
as  a  general  rule  interest  on  legacies  does  not  commence  to  run 
until  after  or  at  the  death  of  testator,  still  where  the  testator  has 
clearly  provided  that  a  specific  legacy  should  be  increased  by  inter- 
est on  the  sum  from  a  certain  date  prior  to  his  death,  the  general 
rule  does  not  apply. 

Same.    In  the  instant  case  the   will  provided  that  certain  legacies 

2  should  be  increased  by  interest  from  a  certain  date  prior  to  testa- 
tor's death,  and  by  other  provisions  that  the  legacies  should  be 
paid  from  the  proceeds  of  certain  lands  to  be  sold  by  a  devisee 
to  whom  they  were  given  subject  to  the  legacies,  or  who  should 
pay  interest  from  such  date,  but  none  of  the  legacies  were  to  be 
paid  until  the  youngest  legatee  had  reached  his  majority.  Held, 
that  while  the  provisions  relating  to  the  sale  of  the  land  were 
uncertain  as  to  payment  of  interest,  still  it  would  not  overcome 
the  direct  provision  for  payment  thereof  from  the  specified  date. 

Estates  of  decedents:    executors  report:    amendment:    consider- 

3  ation.  An  amendment  to  an  executor's  report  filed  on  the  day  the 
case  is  submitted,  which  is  denied  and  there  is  no  evidence  to  sup- 
port it,  will  not  be  considered. 

Inventory  of  estates:    duty  to  file.    An  executor  is  required  by 

4  statute  to  file  an  inventory  of  the  estate  before  he  is  discharged, 
and  it  is  the  duty  of  the  court  to  order  him  to  do  so»  irrespective 
of  who  makes  the  complaint. 

Appeal  from  Woodbury  District  Court. — Hon.  F.  R. 
Gaynok,    Judge. 

Thursday,  March  11,   1909. 

The  opinion  states  the  ease. — Reversed. 
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B.  M.   Corhit,  for  appellants. 

J.  M.  Wormley  and  Sullivan  &  Oriffin,  for  appellee. 

Sheewin,  J. — Andrew  Dnncanson  died  in  1900,  leav- 
ing a  will  dated  January  22,  1893,  and  a  codicil  thereto 
dated  one  day  later,  which  will  and  codicil  were  duly  pro- 
bated. The  will  devised  to  W.  R.  Duncanson,  his  son, 
the  appellee  herein,  two  hundred  and  forty  acres  of  land, 
describing  it,  and,  in  addition  to  such  specific  devise,  it 
gave  him  the  rest  of  the  testator's  property,  both  real  and 
personal,  charged,  however,  with  the  payment  of  certain 
legacies  to  the  testator's  grandchildren  named  therein. 
The  third  clause  of  the  will  bequeathed  to  Gracie  Duncan- 
son  and  Charles  E.  Duncanson  $1,000,  "with  interest 
after  March  1,  1895,  rate  5  percent."  In  the  fourth  clause 
of  the  will  $1,000  was  bequeathed  to  Samuel  A.  Duncan- 
son and  Marion  Duncanson,  and  it  was  therein  stated  that 
"the  two  above"  bequests  were  "to  be  taken  from  the  pro- 
ceeds of  the  land  when  sold  situated  as  described  below 
now  owned  by  me."  The  clause  then  designated  land 
other  than  that  specifically  devised  to  the  appellee.  In 
the  fifth  clause  of  the  will  it  was  said:  "The  said  W.  R. 
Duncanson  is  to  dispose  of  the  above-described  land  or 
pay  interest  to  said  above  children  on  or  after  March  1, 
1895,  at  the  rate  of  5  percent  interest."  In  the  sixth  and 
seventh  clauses  of  the  will  it  was  provided  that  the  legacies 
to  the  children  were  to  be  paid  by  W.  R.  Duncanson  when 
the  youngest  one  became  of  age,  and  that  said  Duncanson 
should  give  a  bond  for  such  payments.  In  the  eighth 
clause  of  the  will  it  was  said:  "The  interest  on  the  above 
two  thousand  dollars  to  be  kept  at  interest  at  the  rate  of 
five  percent  after  March  1,  1895,  and  the  whole  to  be  then 
paid  over  to  the  four  children  after  the  youngest  is  of 
age."  In  the  codicil  the  testator  referred  to  the  provisions 
of  his  will  made  the  day  before,  and  stated  that  he  had 
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deeded  to  W.  K.  Dimcanson  the  Rutland  township  farm 
devised  therein  to  him.  W.  R.  Duncanson  was  named  in 
the  will  as  sole  executor  thereof,  and  qualified,  and  has 
acted  as  such.  The  youngest  legatee  became  of  age  early 
ill  1908,  and  in  March  of  said  year  the  appellee  filed  a 
final  report  in  said  estate,  in  which  he  charged  himself 
with  interest  on  the  legacies  named  from  February  28, 
1900,  the  date  of  the  testator's  death.  Objections  to  such 
report  were  filed  by  the  legatees  named  herein,  on  the 
ground  that  they  were  entitled  to  interest  on  their  legacies 
from  March  1,  1895,  and  objection  was  made  to  the  final 
discharge  of  the  executor  because  he  had  filed  no  inventory 
of  the  estate,  as  required  by  law.  The  objections  were 
overruled,  and  the  report  of  the  executor  was  approved. 
The  question  of  controlling  importance  is  whether  the 
appellants  are  entitled  to  interest  from  March  1,  1895, 
as  a  part  of  the  bequests  to  them,  or  whether  interest  shall 

be   allowed   from   the   date  of  the   testator's 

*'  ^'nauuction:      death  ouly.     There  is  no  dispute  as  to  the 

part'^oncglcy.    appellee's   liability   for   the   payment   of   the 

legacy  of  $500  to  each  of  the  four  grand- 
children, the  appellants  herein,  nor  as  to  his  liability  for 
the  payment  of  interest  thereon  from  the  date  of  the  tes- 
tator's death.  It  is  of  course  fundamental  that  the  inten- 
tion of  the  testator  is  to  govern,  and  that  such  intention  is 
to  be  ascertained  from  the  various  provisions  of  the  will 
considered  together.  We  know  of  no  reason  why  the  tes- 
tator could  not  lawfully  provide  that  the  $500  to  be  paid 
to  each  of  his  grandchildren  upon  the  majority  of  the 
youngest  should  be  increased  by  adding  thereto  interest 
from  March  1,  1S95.  Such  a  bequest  would  be  certain 
and  definite,  for  nothing  would  be  necessary  to  make  it  so 
but  a  mathematical  calculation.  The  general  rule  that 
interest  on  legacies  does  not  commence  until  after,  or  at 
the  time  of,  the  testator's  death  has  no  application  here, 
because  the  testator  may  provide  otherwise,  and  make  the 
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interest  so  provided  for  a  part  of  the  legacy.  The  only 
question,  therefore,  is  what  was  the  intent  of  the  testator. 
In  the  third  and  eighth  clauses  of  the  will  it  is  ex- 
pressly provided  that  the  legacies  shall  be  increased  by 
interest  computed  from  March  1,  1895,  and  were  there 
nothing  further  to  consider,  no  doubt  as  to 
the  intent  could  be  raised.  The  provisions 
in  the  fourth  and  fifth  clauses  that  the  legacies  "shall  be 
taken  from  the  proceeds  of  the  land  when  sold,'^  and  that 
W.  R.  Duncanson  is  to  dispose  of  said  land  "or  pay  inter- 
est on  or  after  March  1,  1895,"  do  not  in  our  judgment 
sustain  the  appellee^s  contention  that  interest  prior  to  the 
testator's  death  should  not  be  allowed  as  a  part  of  the 
legacies,  unless  it  is  shown  that  W.  R.  Duncanson  kept 
said  land.  While  these  provisions,  standing  alone,  appear 
to  be  somewhat  inconsistent  with  the  direct  provisions  for 
interest  from  March  1,  1895,  when  considered  in  connec- 
tion with  other  provisions  of  the  will,  they  appear  less  so. 
None  of  the  legacies  in  question  were  to  be  paid  until  the 
youngest  grandchild  reached  its  majority,  and  consequently 
thei'e  would  be  no  necessity  for  the  sale  of  the  land  until 
that  time.  If  he  sold  it  before  then,  and  kept  the  money 
required  to  pay  the  legacies,  he  would  derive  a  benefit  from 
the  use  of  the  money  as  great  probably  as  he  would  derive 
from  the  use  of  the  land  itself.  This  the  testator  must 
have  understood,  and  we  do  not  think  he  contemplated  or 
required  a  sale  of  the  land  before  the  legacies  became 
due.  In  the  fourth  clause  he  expressly  charged  the  land 
in  question  with  the  payment  of  the  legacies,  and  we  think 
he  intended  in  the  next  clause  to  direct  its  sale  for  that 
purpose,  and  that  the  legacies  be  paid  as  elsewhere  therein 
provided.  The  meaning  of  the  fifth  clause  is  at  least  un- 
certain, and  it  should  not  be  permitted  to  overcome  the 
direct  and  certain  language  and  meaning  of  the  other 
provisions  of  the  will.  Covert  v.  Sebern,  73  Iowa,  564; 
Armstrong  v.  Crapo,  72  Iowa,  604. 


Digitized  by  LjOOQiC 


668  Campbell  v.  Moobehouse.         [141  Iowa 

The  appellee  also  says  that  the  land  under  oonsidera- 

tion  was  sold   in   his  lifetime   by  the  testator,  and   that 

interest  should  not  be  allowed  from  March  1,  1895,  because 

^^^  thereof.     The  appellee  alleged  such  sale  in 

SecStor"*        *^  amended  report  filed  on  the  day  that  the 

iS!?i^cnf       case    was    submitted.      The    all^ation    was 

considerauon.     ^^jj^    j^^^j^j    ^^    ^^    appcUauts,    howover; 

and,  there  being  no  evidence  in  support  thereof,  it  can  not 

be  considered.     Downing  v.  Nicholson,  115  Iowa,  493. 

The  court  should  have  required  an  inventory  of  the 

estate.     Code,  section  3310,  expressly  requires  it,  and  we 

have  held  that  it  is  the  duty  of  the  court  to  order  it,  no 

.  matter  from  what  source  the  complaint  of 

■states:  duty     a  failure  to  do  so  comes.     Poole  v.  Bum- 
to  file. 

ham,  99  Iowa,  493.  The  report  filed  by  the 
executor  shows  that  he  received  personal  property  from  the 
estate,  and  such  showing  is  sufficient  to  invoke  the  opera- 
tion of  the  statute. 

For  the  reasons  pointed  out  the  judgment  must  be, 
and  it  is,  reversed. 

The  appellant^s  motion  to  strike  the  appellee's  amend- 
ment to  the   appellant's   abstract   is   sustained. — Reversed, 


143  m  Martha  Campbell,  Appellee,  v.  C.  R.  Moobehouse,  Gab 
Bolster,  Wm.  Wehrheim,  Bebtha  Waddell  and 
HiBAM  Waddell,  Appellants. 

Exchange  of  property:  rescission:  equitable  relief:  evidence.  A 
party  who  is  entitled  to  rescind  an  executed  contract  for  the 
exchange  of  lands  may  have  a  judgment  for  a  reconvejrance  of  the 
land,  or  for  its  value,  conditioned  on  a  reconveyance  of  the  land 
received  by  him  free  from  incumbrance;  but  courts  of  equity 
are  not  bound  by  any  fixed  rule  and  may  adopt  such  relief  as  is 
suited  to  the  particular  circumstances :  as  in  the  instant  case  plain- 
tiff is  awarded  judgment  for  the  value  of  the  land  conveyed  by 
her  less  the  amount  of  incumbrance  placed  upon  the  land  received. 
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and  defendants  are  awarded  a  reconveyance  of  their  land  subject 
to  the  incumbrance. 

Appeal  from   Wright  District   Court. — ^Hon.   R   M. 
Weight,   Judge. 

Thubsday,  March  11,  1909. 

Suit  in  equity  to  rescind  a  contract  for  the  sale  of 
real  estate;  to  recover  the  property  conveyed  by  plaintiff 
to  defendant  Wehrheim;  and  for  other  equitable  relief. 
Defendant  Moorehouse  was  not  served  with  notice ;  defend- 
ant Bolster  filed  a  general  denial;  and  defendant  Wehr- 
heim filed  a  separate  answer,  as  did  defendants  Waddell. 
Upon  the  issues  joined  the  case  was  tried  to  the  court 
resulting  in  a  judgment  against  defendants  Wehrheim  and 
Bolster  for  the  sum  of  $1,325  and  costs.  The  defendant 
Bertha  Waddell  was  found  to  be  a  good-faith  purchaser 
of  the  property  conveyed  to  Wehrheim,  and  no  relief  was 
granted  against  her.  Defendants  Wehrheim  and  Bolster 
appeal. — Modified  and  remanded. 

Sylvester  Flynn,  for  appellant  Wehrheim. 

/.  W.  Henneherry,  for  appellant  Bolster. 

Eugene  Schaffter,  for  appellee  Waddell. 

McOrath  &  Archer d,  for  plaintiff,  appellee. 

Deemeb,  J. — ^About  August  15th  of  the  year  1906, 
plaintiff  entered  into  a  contract  with  defendant  Wehrheim 
for  the  exchange  of  two  lots,  a  dwelling  house,  and 
other  improvements  connected  therewith,  situated  in  Eagle 
Grove,  Iowa,  and  then  owned  by  her,  for  the  northeast 
quarter  of  the  northwest  quarter  of  a  certain  section  of 
land    in    Kossuth    County    which    he    (Wehrheim)    then 
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claimed  to  own,  but  which,  in  fact,  did  not  belong  to  him, 
although  he  almost  immediately  after  the  exchange  was 
agreed  upon  did  acquire  from  the  defendant  Moorehouse, 
paying  him  the  simi  of  $400  therefor.  The  valuation  of 
each  property  was  fixed  at  $1,800,  and  plaintiff  agreed  to 
deed  her  property  free  and  clear  of  all  incumbrances.  As 
a  matter  of  fact  there  was  a  $325  mortgage  on  the  Eagle 
Grove  property  held  by  a  relative  of  plaintiff,  which  it 
was  agreed  should  be  removed  from  the  property  and  trans- 
ferred to  the  Kossuth  County  land  as  soon  as  the  trade 
was  consummated.  This  was  done  after  plaintiff  got  the 
deed  to  the  Kossuth  County  land,  and  the  mortgage 
amounted,  as  we  understand  it,  to  $336.95.  Not  long 
thereafter  plaintiff  discovered  that  she  had  been  egregiously 
defrauded  by  defendants  Wehrheim  and  Bolster  (the  lat- 
ter being  connected  with  Wehrheim  in  the  matter),  and 
she  immediately  served  a  written  notice  of  rescission  upon 
them,  demanded  a  deed  for  the  Eagle  Grove  property, 
offered  to  procure  a  release  of  the  mortgage  placed  by  her 
upon  the  Kossuth  County  land,  and  to  make  a  deed 
back  to  Wehrheim  for  the  said  land.  As  we  under- 
stand it  this  latter  deed  accompanied  the  notice  of  rescis- 
sion. Defendants  refused  to  reconvey,  and  this  action  was 
then  brought  by  plaintiff  to  secure  a  reconveyance  of  her 
Eagle  Grove  property,  or,  if  that  could  not  be  had,  that 
she  be  given  judgment  for  the  sum  of  $1,800  and  other 
equitable  relief.  Thereafter  she  filed  an  amendment  to  her 
petition,  making  the  Waddells  parties  defendant,  and  omit- 
ting the  name  of  Moorehouse,  in  which  she  asked  prac- 
tically the  same  relief — that  the  conveyance  by  Wehrheim 
to  the  Waddells  be  set  aside,  and  that,  in  the  event  that 
could  not  be  done,  she  have  judgment  against  Wehrheim  and 
Bolster  for  the  sum  of  $1,800  and  other  equitable  relief. 
In  her  substituted  petition  plaintiff  made  the  following 
allegations:  "That  plaintiff  did  not  learn  the  real  charac- 
ter of  said  land  until  about  the  middle  of  March,   1907, 
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whereupon  she  immediately  tendered  to  Wm.  Wehrheim 
a  deed  for  said  knd  in  Kossuth  County  and  demanded 
a  reconveyance  of  the  property  which  she  had  conveyed  to 
him;  that  this  demand  was  refused  by  said  Wehrheim; 
that  plaintiff  has  heretofore  tendered  into  this  court  a 
deed  for  the  use  of  said  Wehrheim  for  said  land,  and 
plaintiff  states  that  she  is  still  willing  to  deliver  said  deed 
to  Wehrheim  and  still  keeps  said  tender  good;  that  Ex- 
hibit C  hereto  attached  is  a  copy  of  the  notice  of  rescission. 
Plaintiff  states  that,  at  the  time  of  making  the  contract 
herein  referred  to,  there  was  a  mortgage  of  $360  upon  her 
Eagle  Grove  property;  that  the  contract  required  her  to 
convey  the  property  free  from  incumbrance;  that,  in  order 
to  do  so,  plaintiff  removed  said  mortgage  from  the  Eagle 
Grove  property  and  placed  it  on  the  Kossuth  County  land; 
that  plaintiff  now  offers  to  do  equity  with  reference  to 
said  mortgage."  She  also  asked  in  her  prayer  for  an 
accounting  of  the  rents  and  profits.  Defendants  Bolster 
and  Wehrheim  each  filed  answers  denying  generally,  and 
defendants  Waddell  claimed  to  be  good-faith  purchasers 
of  the  Eagle  Grove  property  from  Wehrheim  for  value, 
and  without  notice  of  the  fraud.  The  trial  court  found 
that  no  relief  could  be  had  against  defendants  Waddell, 
but  rendered  personal  judgment  against  Bolster  and  Wehr- 
heim. 

Plaintiff  has  not  appealed,  and  defendants  Wehr- 
heim and  Bolster  on  their  appeal  do  not  question  the  find- 
ing of  the  trial  court  that  they  were  guilty  of  fraud  nor 
deny  that  the  plaintiff  was  justified  in  rescinding  the  con- 
tract on  account  thereof.  Their  complaints  are  that  the 
personal  judgment  was  in  too  large  a  sum,  and  they  also 
contend  that  the  decree  is  erroneous  because  it  did  not 
order  a  reconveyance  of  the  Kossuth  County  property  to 
them  free  and  clear  of  all  incumbrance.  They  say  in  ar- 
gument that,  as  plaintiff  rescinded  the  contract  for  fraud, 
all  that  she  is  entitled  to  under  this  record  is  judgment 
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for  the  value  of  her  Eagle  Grove  property,  and  that  this 
should  be  conditional  on  a  return  by  deed  of  the  Kossuth 
County  land.  These  propositions  are  sound,  and  as  a 
general  rule  they  will  be  enforced  by  a  court  of  equity. 
Fagan  v.  Hook,  134  Iowa,  381;  Swayne  v.  Waldo,  73 
Iowa,  749;  Claude  v.  Richardson,  12.7  Iowa,  623;  Primm 
V,  Wise,  126  Iowa,  628;  Eopwood  v.  Corbin,  63  Iowa, 
218.  But  courts  of  equity  are  not  bound  to  give  any 
stereotyped  form  of  relief.  They  readily  and  easily  adapt 
themselves  to  the  situation  of  the  parties  and  to  the 
facts  of  the  particular  case,  and  may  make  such  decrees 
as  will  effectuate  justice.  This  is  one  of  the  reasons  why 
a  court  of  equity  takes  jurisdiction  of  such  cases  as  this; 
the  law  furnishing  inadequate  and  insufficient  remedies. 
Equitable  relief  is  always  to  be  adapted  to  the  facts  and 
circumstances  of  the  particular  case.  King  v.  Ordway, 
73  Iowa,  735;  Creveling  v.  Bantam,  138  Iowa,  47;  Hale  v. 
Kobbert,  109  Iowa,  128. 

Of  course,  upon  rescission  plaintiff  is  entitled  to  no 
profits  for  her  supposed  bargain.  In  such  cases  she  is 
entitled  to  the  return  of  her  property,  or  to  its  value  if 
its  reconveyance  can  not  be  had.  It  is  difficult  to  tell  from 
the  record  just  the  amount  of  the  incumbrance  upon  the 
Eagle  Grove  property  when  plaintiff  conveyed  it  to  Wehr- 
heim.  In  one  place  it  is  stated  to  have  been  $350,  and 
in  another  at  $325;  but,  as  plaintiff  herself  said  on  the 
witness  stand  that  it  amounted  to  $325,  we  shall  treat  that 
as  the  true  sum  duo  on  the  mortgage.  By  agreement  this 
was  transferred  to  the  Kossuth  County  land,  and  the  in- 
cumbrance upon  the  Eagle  Grove  property  was  thus  re- 
moved. Here  again  we  have  the  same  difficulty  r^ard- 
ing  the  amount  of  the  mortgage  placed  by  plaintiff  on  the 
Kossuth  County  land;  but,  as  she  stated  in  her  notice  to 
defendant  of  rescission  that  it  was  $336.95,  we  must  treat 
that  as  the  true  sum.  In  equity  plaintiff  was  entitled  to 
be  made  whole.     She  testified  that^  at  the  time  she  served 
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her  notice  of  rescission,  she  could  have  induced  her  relative 
who  held  the  mortgage  upon  the  KossuUi  County  land  to 
have  transferred  it  to  the  Eagle  Grove  property,  if  de- 
fendant Wehrheim  would  redeed  it  to  her,  but  that,  since 
she  could  not  get  back  her  property,  she  could  not  get  a 
release  of  the  mortgage  upon  the  Kossuth  County  property 
which  she  had  executed  pursuant  to  the  exchange.  It 
appears  that  she  signed  the  note  which  the  mortgage  was 
given  to  secure,  and  that  she  is  obligated  to  pay  the  same 
in  any  event.  Now  the  judgment  rendered  by  the  trial 
court  was  for  $1,325.  Adding  to  this  the  $336.95,  we 
have  the  sum  of  $1,661.95  as  the  value  of  plaintifiTs 
Eagle  Grove  property  at  the  time  of  the  exchange,  saying 
nothing  of  interest  or  rents  and  profits  of  the  property 
during  the  time  plaintiff  was  deprived  of  its  use.  The 
evidence  shows  that  the  Eagle  Grove  property  alone  was 
fairly  worth  that  sum  at  the  time  defendants  perpetrated 
the  fraud  upon  her,  and  defendants  have  no*  reason  to  com- 
plain of  the  amount  of  the  judgment.  They  are  in  no 
manner  prejudiced  by  reason  of  the  mortgage  upon  the 
Kossuth  County  land,  for  they  are  given  credit  to  the 
amount  thereof  in  the  judgment  rendered;  but,  subject  to 
this  incumbrance,  they  are  entitled  to  a  reconveyance  of 
the  Kossuth  County  land. 

Here  again  we  find  the  record  quite  obscure.  From 
the  allegations  of  the  petition  it  will  be  seen  that  plaintiif 
alleged  a  tender  of  the  deed  into  courts  and  a  willingness 
on  her  part  to  deliver  the  deed  to  Wehrheim,  and  -a  state- 
ment that  she  still  kept  the  tender  good.  This  was  denied 
generally  by  the  defendants.  We  also  find  in  the  record 
a  paper  called  "Exhibit  6,"  which  is  a  warranty  deed  from 
pla^intiff  to  defendant  Wehrheim,  over  date  of  March  27, 
1907,  which  was  a  few  days  before  plaintiff  conunenced 
her  suit.  The  only  reference  to  this  in  plaintiff's  testi- 
mony is  that  she  executed  it  on  the  day  it  bears  date,  and 
it  further  appears  that  the  deed  was  offered  in  evidence. 
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Probably  this  is  the  deed  referred  to  in  the  notice  of 
rescission,  and  also  the  one  to  which  reference  is  made  in 
the  petition;  but  it  does  not  sufficiently  appear  from  the 
record  that  this  is  the  one,  that  it  was  ever  offered  to  de- 
fendants, tendered  to  them  in  court,  or  deposited  there 
for  their  benefit.  Under  the  issues  there  should  have  been 
some  order  made  with  reference  to  it  The  Kossuth 
County  land  was  not  entirely  worthless,  as  plaintiff's  coun- 
sel assume.  The  testimony  is  in  sharp  dispute  regardinj: 
its  value;  some  of  the  witnesses  placing  it  as  high  as 
$1,000.  We  do  not  think  it  was  worth  that  much,  but, 
if  not  valueless,  defendants  were,  upon  rescission,  entitled 
to  a  reconveyance  of  the  Kossuth  County  property,  sub- 
ject, as  we  think,  to  the  mortgage  placed  thereon  by  the 
plaintiff.  Defendants  are  not,  however,  entitled  to  a 
straight  warranty  deed  from  plaintiff,  for  the  incumbrance 
placed  thereon  by  her  must,  for  reasons  already  stated, 
be  treated  as  a  valid  one.  At  most  defendant  Wehrheim 
upon  paying  the  judgment  rendered  against  him,  is  en- 
titled to  a  special  warranty  deed  from  plaintiff,  excepting 
taxes  and  the  mortgage  placed  thereon  by  her. 

The  decree  should  have  so  provided,  and  it  will  be 
modified  to  this  extent  and  remanded  for  one  in  harmony 
with  this  opinion.  As  each  of  the  parties  is  about  equally 
benefited  by  this  appeal,  the  costs  will  be  equally  divided 
between  appellants  and  plaintiff  as  appellee, — Modified 
and  remanded. 


Bankers   Surety   Company,    Appellant,    v.    Abthub  H. 
Wyman  et  al..  Appellees. 

Estates  of  decedents:  sureties:  contribution:  new  bond:  pri- 
I  MARY  LIABILITY.  While  the  giving  of  a  new  executor's  bond  does 
not  ordinarily  of  itself  release  the  old  one,  but  the  sureties  thereon 
are  treated  as  co-sureties  and  are  liable  to  each  other  for  con- 
tribution in  proportion  to  their  respective  liability,  still  a  new  bond 
may  be  given  under  such  circumstances  that  the  sureties  thereon 
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undertake  a  primary  liability:  as  where  the  surety  on  the  original 
bond  was  the  husband  of  the  testatrix  who  died  and  his  estate  was 
about  to  be  settled  and  distributed,  and  the  obligees  as  beneficiaries 
of  the  husband's  estate  were  thus  in  effect  sureties  for  themselves 
as  beneficiaries  of  their  mother's  estate,  the  new  bond  being  given 
under  an  order  of  court  directing  its  filing  and  a  discharge  of  the 
sureties  on  the  old  one  to  which  no  exception  was  taken,  the 
obligation  of  the  new  surety  became  the  primary  and  only  lia- 
bility as  such. 

Same:    new    bond:    application    for.    Where    an    estate    is    pend- 

2  ing  and  unsettled  and  the  executor  is  required  by  an  order  of  court 
to  give  a  new  bond  because  of  the  death  of  the  surety  on  the  old 
bond,  it  is  not  material  to  the  proceeding  that  the  heirs  appear 
and  make  application  therefor. 

Same:    discharge  of  old  bond.    The  giving  of  a  new  executor's  bond 

3  in  compliance  with  an  order  of  court  is  an  assent  to  the  further 
provision  of  the  order  discharging  the  old  one  upon  filing  the  new 
one. 

Same:  notice.   The  surety  on  an  executor's  bond  given  in  conformity 

4  with  an  order  of  court  is  required  to  take  notice  of  matters 
contained  in  the  order. 

Sureties:    contribution  :    laches.    The  surety  on  an  executor's  bond 

5  must  guard  his  own  right  to  contribution  from  prior  sureties,  as 
this  duty  does  not  devolve  upon  the  beneficiaries  of  the  estate: 
and  where  he  neglects  to  do  so  he  will  lose  any  right  he  may  have 
had  by  laches.  ' 

Supersedeas  bond:    enforcement  of  judgment:    injunction.    Upon 

6  the  rendition  of  a  judgment  against  an  executor  the  surety  on 
his  official  bond  agreed  to  indemnify  another  surety  on  his  super- 
sedeas bond  given  to  perfect  the  appeal,  in  which  the  supei^sedeas 
surety  agreed  to  perform  the  judgment  of  the  supreme  court. 
Held,  that  the  liability  of  the  supersedeas  surety  was  primary 
and  operated  to  the  benefit  of  the  surety  on  the  executor's  bond; 
and  the  judgment  having  been  affirmed  the  surety  on  the  executor's 
bond  had  no  such  interest  in  the  matter  as  would  authorize  it  to 
enjoin  the  collection  of  the  judgment  from  the  supersedeas  surety. 

Suretyship:     substitution  :  contribution     Where  the  surety  on  an 

7  executor's  substituted  bond  gave  an  indemnifying  bond  to  secure 
the  executor's  surety  on  a  supersedeas  bond,  such  indemnifying 
bond  was  not  binding  on  the  estate  of  the  first  surety,  even  if 
the  estate  was  liable  to  the  substituted  surety  for  contribution. 

Same.    Contribution  between  sureties  is  not  dependent  upon  privity 

8  or  knowledge,  and  the  sureties  need  not  be  parties  to  the  same 
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instrument ;  but  it  is  essential  that  they  be  bound  by  the  same  prin- 
cipal and  for  the  performance  of  the  same  duty. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Beennak, 

Judge. 

Thursday,  March   11,   1909. 

Action  in  equity  to  enjoin  the  collection  of  a  judg- 
ment against  a  surety.  There  was  a  decree  in  the  lower 
court  dismissing  the  petition.  The  plaintiff  appeals. — 
Affirmed. 

B.  J.  Cavanaugh  and  Parker,  Hewitt  &  Wright,  for 
appellant. 

Crom  Bowen  and  Henry  H.    Oriffiths,  for  appellees. 

Evans,  C.  J. — On  the  face  of  it,  this  case  is  very 
complicated  in  its  facts  and  legal  questions.  A  condensed 
statement  of  the  pleadings  alone  covers  seventy-five  printed 
pages  in  the  abstract,  and  the  case 'is  submitted  to  us  upon 
briefs  covering  more  than  three  hundred  and  fifty  pages. 
At  the  heart  of  it,  however,  there  is  less  complication.  It 
invdves  the  question  whether  a  surety  on  a  new  executor's 
bond,  ordered  by  the  court  for  the  stated  purpose  of  dis- 
charging the  original  bond  because  of  the  death  of  the 
surety  thereon  and  the  pendency  of  his  estate  in  probate, 
may  nevertheless  require  contribution  from  the  estate  of 
the  surety  on  the  first  bond ;  and,  if  so,  whether  such  con- 
tribution may  be  worked  out  after  the  closing  of  such  first 
surety's  estate  through  the  beneficiaries  thereof,  such  bene- 
ficiaries being  also  the  obligees  and  beneficiaries  of  the 
bond  of  the  last  surety.  It  involves  the  question,  also, 
whether  a  supersedeas  bond,  filed  by  the  executor  on  ap- 
peal to  the  Supreme  Court,  from  the  judgment  of  the 
lower  court  fixing  his  liability,  is  primarily  liable  for  the 
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amount  of  the  judgment  upon  affirmance;  and,  if  so, 
whether  the  surety  on  the  new  executor's  bond  has  any 
interest  as  such  in  enjoining  the  surety  on  the  supersedeas 
bond  from  paying  the  judgment,  it  being  made  to  appear 
that  such  surety  on  the  supersedeas  bond  holds  an  indemni- 
fying bond,  executed  by  the  complainant  surety;  such  in- 
demnifying bond  having  been  executed  by  the  complain- 
ant surety  in  order  to  enable  the  executor,  its  principal, 
to  stay  proceedings  on  appeal  to  the  Supreme  Court,  and 
before  any  payment  had  been  made  by  the  surety  itself, 
and  before  any  judgment  had  been  rendered  against  it. 
To  put  the  question  in  another  way,  if  the  complainant 
surety  must  answer  the  call  of  its  indemnifying  bond  to 
the  surety  on  the  supersedeas  bond,  can  it  enforce  con- 
tribution against  the  surety  on  the  original  executor's  bond  ? 
On  or  about  May,  1883,  one  Lewis  was  appointed  by 
the  district  court  of  Polk  County  as  executor  of  the  estate 
of  L.  S.  Wyman.  He  executed  a  bond  for  $5,000,  with 
John  Wyman,  surviving  husband  of  L.  S.  Wyman,  as 
his  surety.  Mrs.  Wyman  left  as  the  beneficiaries  of  her 
estate  an  infant  son,  Arthur  Wyman,  and  two  daughters, 
Anna  and  Nettie,  who  will  be  referred  to  in  this  opinion 
as  the  Wyman  heirs.  The  estate  was  kept  open  and  pend- 
ing until  the  youngest  child  should  become  of  age,  which 
majority  occurred  shortly  prior  to  May,  1904.  In  the 
meantime,  in  May,  1903,  John  Wyman  died  testate,  in 
Polk  County,  leaving  surviving  him  his  widow,  Bina  M., 
and  the  three  children  of  L.  S.  Wyman,  already  named, 
and  Mabel  Wyman,  a  daughter  of  the  second  marriage,  all 
of  which  were  left  as  beneficiaries  of  his  estate.  Defend- 
ant Bowen  was  appointed  by  the  district  court  of  Polk 
County  as  executor  of  his  will  soon  after  his  death.  In 
pursuance  of  section  3268  of  the  Code,  the  clerk  of  the 
district  court,  in  January,  1904,  noted  his  disapproval  of 
the  executor's  bond  in  the  L.  S.  Wyman  estate,  because 
of  the  death  of  the  surety  and  because  his  estate  was  being 
Vol.  141  Ia.— 37 
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administered,  and  placed  the  "matter  upon  the  calendar 
of  the  court  at  the  next  term  for  a  proper  order."  On 
June  25,  1904,  in  response  to  the  disapproval  of  the  clerk, 
the  executor  filed  a  report.  On  the  same  day  the  court 
entered  an  order  "that  a  new  bond  be  given  by  the  exe- 
cutor in  the  sum  of  seven^  thousand  dollars,  to  be  approved 
by  the  clerk  of  this  court.  And  upon  the  filing  of  such 
bond  the  old  bond  is  released  and  discharged."  In  pur- 
suance of  said  order,  the  executor  procured  a  new  bond  for 
$7,000  with  the  Bankers'  Surety  Company,  complainant 
herein,  as  his  surety,  and  the  same  was  then  and  there 
filed  and  approved  by  the  clerk.  On  November  9,  1904, 
the  executor  filed  a  purported  final  report.  On  December 
2,  1904,  exceptions  were  filed  to  it  by  the  Wyman  heirs. 
December  16,  1904,  the  executor  filed  an  amended  report 
December  30,  1904,  further  exceptions  were  filed  by  the 
heirs.  This  was  the  beginning  of  a  controversy  between 
the  Wyman  heirs  and  the  executor,  Lewis,  as  to  the 
amount  with  which  he  should  be  charged  as  such  executor. 
This  controversy  culminated  in  a  judgment  entered  by 
the  court  on  September  10,  1906,  holding  the  executor  lia- 
ble in  the  sum  of  about  $6,000.  From  this  judgment  an 
appeal  was  perfected  by  the  executor  Lewis  to  the  Supreme 
Court  on  October  5,  1906,  no  supersedeas  bond  being  then 
filed.  In  the  meantime  the  estate  of  John  Wyman  had 
been  fully  administered  upon  and  was  closed  in  due  form, 
and  the  executor  discharged  on  May  25,  1905.  On  De- 
cember 28,  1906,  the  Wyman  heirs  filed  an  application 
for  judgment  on  the  bond  against  the  complainant  surety 
company,  in  pursuance  of  section  3361.  On  January  25, 
1907,  the  complainant  surety  filed  its  petition  in  equity 
in  the  ease  at  bar,  asking  that  the  Wyman  heirs  be  en- 
joined from  prosecuting  their  summary  proceeding  under 
section  3361.  The  contention  urged  was  that  John  Wy- 
man was  a  co-surety  with  the  complainant  and  liable  to 
contribution,  and  that  the  Wyman  heirs  had  received  all  of 
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his  estate,  and  that  they  had  therefore  been  fully  indem- 
nified by  reason  of  his  suretyship,  and  that  they  were  not 
entitled  to  recover  again  from  the  complainant  surety; 
but  if  such  contention  be  not  sustained,  then  that  the  com- 
plainant surety  was  entitled  to  contribution  from  the  estate 
of  John  Wyman,  and  that  such  contribution  should  be 
charged  against  the  Wyman  heirs  as  the  beneficiaries  of 
his  estate.  Substantially  the  same  matters  were  set  up  in 
defense  to  the  application  of  the  Wyman  heirs  for  a  sum- 
mary judgment 

On  February  16,  1907,  the  executor,  Lewis,  filed  a 
supersedeas  bond  in  his  appeal  to  the  Supreme  Court,  and 
thereby  stayed  all  proceedings  pending  the  appeal.  There- 
upon the  Wyman  heirs  dismissed  without  prejudice  their 
application  for  summary  judgment,  and  all  proceedings 
in  the  lower  court  slept  for  the  time  being.  On  May  8, 
190'?,  the  judgment  of  the  lower  court  was  affirmed  on 
appeal,  the  appellant  having  failed  to  file  an  abstract  with- 
in the  statutory  time,  and  judgment  was  then  entered 
against  the  United  States  Fidelity  &  Guaranty  Company, 
the  surety  on  the  supersedeas  bond.  Upon  this  judgment 
execution  issued.  Thereupon,  on  May  11,  1907,  the  com- 
plainant. Bankers'  Surety  Company,  paid  in  to  the  clerk 
of  the  district  court  the  amount  adjudged  against  the  super- 
sedeas bond  in  the  Supreme  Court,  and  at  the  same  time 
filed  an  amendment  to  its  petition,  making  the  clerk  of 
the  district  court  and  the  sheriff  of  Polk  County,  and 
the  clerk  of  the  Supreme  Court,  all  parties  defendant, 
and  asking  for  a  temporary  injunction  to  restrain  the  col- 
lection of  the  judgment  of  the  Supreme  Court  upon  the 
supersedeas  bond,  and  to  restrain  the  clerk  of  the  district 
court  from  paying  out  to  the  Wyman  heirs  the  money 
which  the  complainant  had  itself  paid  in.  It  obtained  a 
temporary  injunction  to  this  effect,  which  was  continued 
in  force  until  the  hearing  of  the  case  upon  its  final  merits. 
In  this  amendment  the  complainant  Bankers'  Surety  Com-. 
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panj  also  -alleged  an  interest  in  restraining  the  collection 
of  the  judgment  against  the  United  States  Fidelity  & 
Guaranty  Company  as  surety  on  the  supersedeas  bond,  in 
that  it  had  executed  an  indemnifying  bond  to  the  said 
United  States  Fidelity  Company  to  protect  it  against 
such  payment.  It  should  have  been  stated  earlier  in  this 
narrative  that  the  complainant  became  a  surety  on  the 
executor^s  bond  for  hire,  and  that  the  cost  of  such  surety- 
ship was  charged  and  allowed  against  the  estate,  and  there- 
fore borne  by  the  Wyman  heirs,  its  beneficiaries.  This 
will  suffice  for  the  present  as  a  brief  statement  of  the 
controlling  facts  in  the  case. 

I.     The    appellee    challenges    the    regularity    of    the 
procedure  adopted  by  the  complainant,  in  that  it  has  re- 
sorted to  most  extraordinary  remedies.     We  will  pass  that 
1.  Estates  of        qucstiou  for  the  present     It  is  undoubtedly 
sureties:  *        truc  that  the  rivinff  of  an  additional  bond  by 

contributiont  ?  ,.         .,         .  ,       - 

new  bond:        an  cxccutor  Qocs  not  Ordinarily,   m  and  of 


itself,  release  a  prior  bond.  It  is  also  true 
that,  where  successive  bonds  remain  in  full  force  and 
effect  the  sureties  thereon  may  be  deemed  as  co-sureties 
and  be  liable  to  each  other  for  contribution  in  propor- 
tion to  their  respective  liabilities  on  their  respective  bonds. 
It  does  not  follow,  however,  that  a  surety  on  a  new  bond 
may  not  undertake  a  primary  liability,  and  we  think  that 
is  the  position  of  the  complainant  surety  in  this  case.  The 
circumstances  which  called  for  the  new  bond  are  somewhat 
out  of  the  ordinary.  The  surety  on  the  original  bond  was 
dead.  His  estate  was  about  to  be  distributed  and  closed. 
The  beneficiaries  and  obligees  of  the  original  bond  were 
also  beneficiaries  and  distributees  of  the  John  Wyman 
estate.  If  there  should  be  any  default  on  the  part  of  the 
executor,  the  estate  of  John  Wyman  would  be  liable  for 
it,  and  the  amount  of  such  liability  would  of  course  reduce 
the  amount  to  be  distributed  to  its  beneficiaries.  In  a 
sense,  therefore,  the  Wyman  heirs,  as  beneficiaries  of  their 
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father^s  estate,  were  sureties  to  themselves  as  beneficiaries 
of  their  mother's  estate.  The  real  net  result  of  such  a 
situation  was  that  they  were  left  without  a  surety  on  the 
executor's  bond.  This  was  the  situation  observed  by  the 
clerk  while  acting  under  the  provisions  of  section  3268 
of  the  Code.  This  was  the  situation  which  confronted  the 
district  court  when  it  was  called  upon  under  this  section 
of  the  statute  to  make  a  "proper  order." 

■  The  fact  that  the  Wyman  heirs  did  not  personally 
appear  in  the  proceedings,  nor  make  any  application  in 
their  own  behalf,  is  to  our  minds  quite  immaterial.  The 
2.  Same-  cstate  was  pending  and  unsettled,  and,  while 

!roii<SS>n        80    pending    and    unsettled,    they    were    the 
by  heirfc  wards  of  the  court.     The  executor  was  pre- 

sumably notified  and  was  in  court  The  order  made  was 
directed  to  him.  It  required  that  he  file  a  new  bond  to 
the  amount  of  $7,000  to  be  approved  by  the  clerk.  It  fur- 
ther ordered  then  and  there  that  upon  the  filing  of  such 
bond  the  old  bond  be  released  and  discharged.  The 
executor  took  no  exception  to  this  order.  The  beneficiaries 
themselves  have  never  complained  of  it.  In  compliance 
with  this  order,  the  executor  executed  a  new  bond  and 
hired  the  complainant  to  become  surety  thereon.  At  the 
time  the  complainant  became  such  surety,  the  order  of  the 
court  releasing  and  discharging  the  old  bond  was  a  matter 
of  record  in  the  case.  The  presentation  of  the  new  bond 
in  compliance  with  such  order  of  the  court  must  be  deemed 
as  a  consent  to  the  conditions  of  such  order.  It  was  en- 
tirely voluntary  on  the  part  of  the  complain- 
dischirge  of  aut  surcty.  It  fixcd  its  premium  in  accord 
with  the  liability  incurred.  The  obligees 
of  its  bond  were  the  beneficiaries  of  the  L.  S.  Wyman 
estate;  the  undertaking  was  entered  into  expressly  for 
their  benefit.  The  cost  of  it  was  borne  by  them.  In  re- 
liance upon  this  bond,  the  executor  was  permitted  to  con- 
tinue in  charge  of  the  estate,  and  the  John  Wym-an  estate 
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proceeded  to  its  final  distribution.  To  say  now,  as  the 
appellant  does,  that  these  Wyman  heirs  should  be  deemed 
to  have  continued  as  their  own  sureties  by  reason  of  their 
interest  in  their  father's  estate,  and  that  they  should  be 
deemed  to  h-ave  been  fully  indemnified  by  reason  of  having 
received  their  father's  estate,  is  a  most  inconsistent  posi- 
tion. If  this  position  be  correct,  it  was  an  idle  and  ex- 
pensive ceremony  for  the  court  to  require  a  new  surety  at 
all.  The  position  contended  for  is  contradictory  to  the 
very  terms  of  the  bond,  in  that  the  bond  by  its  terms  pur- 
ports to  be  made  for  the  benefit  of  the  very  persons  who 
are  now  claiming  thereunder.  If  they  have  no  right  to  do 
so  now,  then  the  bond  was  nugatory  from  the  beginning. 
The  interest  -and  ownership  of  these  beneficiaries  in  the 
John  Wyman  estate  existed  at  the  time  this  bond  was 
executed.  If  this  fact  is  a  defense  to  the  bond  now,  it 
was  a  defense  to  it  when  it  was  made. 

True,  the  appellant  charged  fraud.  But  the  evidence 
does  not  furnish  the  slightest  support  for  this  charge.  It 
is  quite  apparent  from  the  record  that  the  heirs  had  no 
4.  Same:  apprehension  or  ground  of  apprehension  of 

"®^^**  any  future  difficulty  between  them  and  the 

executor,  nor  do  we  think  that  the  executor  had  any  appre- 
hension of  any  such  difficulty.  It  is  not  claimed  by  either 
side  that  the  executor  was  guilty  of  any  fraud.  He  was 
confessedly  without  property,  and  so  stated  in  his  appli- 
cation to  the  appellant  Complainant's  alleged  ignorance 
of  the  state  of  the  record  can  not  be  considered;  it  had 
no  right  to  be  ignorant  in  that  respect,  nor  did  the  obligees 
of  the  bond  have  any  knowledge  of  its  ignorance.  We  hold, 
therefore,  upon  this  branch  of  the  case,  th-at  the  complain- 
ant surety  must  be  held  to  have  undertaken  a  primary 
liability,  and  that  it  can  not  contradict  the  terms  of  its 
bond  by  claiming  contribution  from  the  obligees  thereof, 
and,  as  to  it,  the  original  bond  must  be  deemed  discharged. 
And  this  is  so,   regardless   of  whether  the  action  of  the 
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court  in  ordering  such  discharge  was  regular  or  not.  For 
the  purpose  of  this  case,  such  action  of  the  court  must  be 
deemed  a  "proper  order"  within  the  meaning  of  section 
3268.  Wilbome  v.  Commonwealth,  5  J.  J.  Marsh.  (Ky.) 
617. 

We  may  say,  further,  that  we  see  no  equitable  cir- 
cumstances proved'  in  this  case  which  would  justify  the 
opening  up  of  the  John  Wyman  estate  for  the  purpose  of 

enabling  the  plaintiff  to  prove  a  claim  for 
^'  contriijudon:      coutributiou   agaiust   it.     If   it   had   a   right 

to  contribution,  it  lost  it  by  its  own  neglect. 
The  report  of  the  executor  was  challenged  by  the  heirs  by 
written  exceptions  filed  six  months  prior  to  the  closing  of 
the  John  Wyman  estate.  The  beneficiaries  of  that  estate 
owed  no  affirmative  duty,  as  argued  by  counsel,  to  protect 
appellant  against  the  contingency  of  liability  for  contribu- 
tion. It  devolved  upon  the  defendant  itself  to  guard  its 
right  of  contribiftion,  if  it  had  any.  Fidelity  Co.  v. 
Bowen,  123  Iowa,  356;  Ellyson  v.  Lord,  124  Iowa,  125. 
II.  If  we  should  assume  that  the  appellant  surety 
company  had  a  right  of  contribution  against  the  John  Wy- 
man estate,  has  it  any  right  as  such  surety  to  enjoin  the 

collection   of  the  judgment   against  the  exe- 
bond:  cutor  from  the  United  States  Fidelity  Com- 

cnforcemcnt  t  i  -i  n 

of,  judirmcnt:     pauv,   the   surcty  on   the  supersedeas  bond  ? 

injunction.  r       */  7  j  r 

It  is  clear  to  us  that  it  has  no  ground  to 
stand  upon  at  this  point  The  supersedeas  bond,  to  all 
legal  intent,  was  filed  by  the  executor  to  stay  proceedings 
pending  the  appeal.  By  its  very  terms  the  surety  thereon 
undertook  to  perform  such  judgment  as  the  Supreme  Court 
should  order.  The  liability  of  the  surety  on  the  super- 
sedeas bond  is  primary,  and  operates  to  the  benefit  of  the 
surety  on  the  executor's  bond.  If  the  judgment  can  be 
collected,  either  from  the  executor  or  from  his  surety  on 
the  supersedeas  bond,  it  will  relieve  the  surety  on  the  exe- 
cutor's bond  of  all  liability;  nor  can  contribution  be  de- 
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manded  from  it  by  a  supersedeas  surety.  Fidelity  Co.  v. 
Bo  wen,  12.3  Iowa,  356.  It.  is  manifest,  therefore,  that,  as 
a  mere  surety  upon  the  executor's  bond,  the  appellant  has 
no  interest  to  subserve  by  enjoining  the  collection  of  the 
judgment  from  the  surety  on  the  supersedeas  bond. 

It   appears,   however,   that,   before   the   surety  of  the 
supersedeas  bond  entered  into  its  imdertaking,  the  appel- 
lant entered  into  an  undertaking  with  it,  agreeing  to  in- 
demnify it  against  loss.     It  is  its  liability  on 
•ubstitutipn*:      this  boud  which   creates  an  interest   in   the 
appellant   adverse    to   the    collection    of    the 
bond  from  the  United  States  Fidelity  Company.     But  this 
undertaking  is  entirely  distinct  from  the  executor's  bond, 
signed  by  it  July  25,  1904.     If  the  John  Wyman  estate 
had  been  liable  to  contribution   as  a   co-surety,   it  had  a 
right,  nevertheless,  to  rely  upon  the  supersedeas  bond  filed 
by  the  executor.    If  the  appellant  entered  into  a  new  under- 
taking and  undertook  a  new  obligation*  the  John  Wyman 
estate  was  not  bound  by  that  undertaking. 

Appellant's  argument  is  that  it  was  its  duty  to  use 
its  utmost  efforts  to  reverse  the  judgment  obtained  against 
the  executor,  and  that  it  executed  the  indemnifying  bond 
in  pursuance  of  such  duty.  If  that  ar- 
gument should  be  deemed  sound,  it  would 
be  quite  fatiil  to  the  plaintiff  in  this  case.  If  it  owed 
the  duty  to  use  its  best  efforts  to  secure  a  reversal  of  the 
judgment  against  the  executor,  it  signally  failed  in  that 
duty.  It  failed  to  file  an  abstract  within  the  time  al- 
lowed for  that  purpose,  so  that  no  review  of  the  case  was 
possible  here.  But  the  argument  is  not  well  taken.  As 
between  it  and  the  co-surety,  it  could  not  change  the  nature 
of  its  liability  and  still  maintain  its  right  of  contribution. 
While  it  is  true  that  the  right  to  contribution  between  sure- 
ties is  not  dependent  upon  privity  or  knowledge,  nor  need 
thev  be  signers  upon  the  same  instruments,  it  is  essential 
for  the  purpose  of  contribution  that  the  sureties  be  bound 
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for  the  same  principal  and  for  the  performance  of  the 
same  duty. 

No  judgment  has  been  entered  in  this  case  against  the 
appellant^  nor  are  the  beneficiaries  of  the  bond  pressing 
any  proceedings  against  it.  For  the  present  they  choose  to 
rely  upon  the  supersedeas  bond.  True,  the  appellant  did 
of  its  own  accord  pay  in  to  the  clerk  of  the  district  court 
the  alleged  amount  necessary  to  discharge  the  liability  of 
the  executor,  but  it  immediately  tied  it  there  with  a 
temporary  injunction.  That  injunction  having  been  dis- 
solved by  the  decree  of  the  lower  court,  and  the  judgment 
against  the  United  States  Fidelity  Company  being  still  in 
forcd  in  this  court,  the  appellant  urges  that  the  bene- 
ficiaries will  reap  a  double  satisfaction  of  their  judgment. 
We  shall  have  little  trouble  in  protecting  the  appellant  by 
proper  order  against  a  double  payment. 

The  Wyman  heirs  are  not  now  proceeding  against 
the  appellant  surety  company.  The  real  question  before 
us  is  whether  the  plaintiff  may  maintain  its  manifold  in- 
junctions against  the  various  officers  of  the  district  court 
and  of  this  court,  and  whether  it  can  restrain  the  collec- 
tion of  the  judgment  entered  in  this  court  against  the 
surety  on  the  supersedeas  bond.  We  hold  that  it  can 
not 

The  trial  court  rightly  dissolved  all  the  injunctions 
and  dismissed  plaintiff's  petition.  Its  decree  is  therefore 
affirmed. 


Qeoboe   Lewis   v.    Hugh   Bbennan,    Judge,   Defendant 

Intoxicating  liquors:  nuisance:  abatement:  closing  of  premises. 
I  Upon  the  establishment  of  a  liquor  nuisance  either  in  a  civil  or 
criminal  case  the  order  of  abatement  to  be  entered  under  the  stat- 
ute as  a  part  of  the  judgment  requires  the  effectual  closing  of 
the  building  for  any  purpose  for  the  period  of  one  year :  there  is  no 
authority  for  decreeing  that  the  building  shall  be  closed  so  far  as 
the  sale  of  liquor  is  concerned,  and  at  the  same  time  used  for 
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other  lawful  purposes,  unless  released  by  giving  bond  as  provided 
in  the  Code. 

Same:    Certiorari:    failure  to  return  record:    review.    Upon  cerii- 

2  orari  to  review  contempt  proceedings  in  which  defendant  was  not 
found  guilty  of  violating  an  order  restraining  the  illegal  sale  of 
liquor,  where  no  transcript  of  the  record  upon  which  the  findings 
were  based  was  returned  and  no  affirmative  finding  upon  which 
the  inference  of  guilt  could  rest,  the  discharge  of  accused  must  be 
regarded  as  conclusive  of  the  matter. 

Certiorari:    rehearing:    costs.    On   a   rehearing   in   certiorari   the 

3  cause  must  be  submitted  on  the  record  as  it  stood  at  the  former 
submission,  although  affidavits  have  been  since  filed,  and  such 
affidavits  will  be  stricken  at  the  cost  of  the  party  filing  the  same. 

Certiorari  to  Polk  District  Court.  * 

Fbiday     Mabch    12,    1909 

A  DECREE  was  entered  in  the  district  court  of  Polk 
County  permanently  enjoining  J.  C.  Cain  and  Minnie 
Cain  from  keeping,  using  and  maintaining  the  premises 
described,  to  wit,  lot  8,  in  block  8,  in  Enterprise,  Polk 
County,  as  a  nuisance,  and  from  selling  or  keeping  for 
sale  therein,  or  anywhere  in  said  county,  intoxicating 
liquors,  and  a  writ  of  abatement  was  ordered  to  *T)e  issued 
in  this  cause  directed  to  the  sheriff  of  this  county  directing 
and  commanding  him  forthwith  to  seize  all  the  intoxicating 
liquors  of  whatever  kind  found  in  said  building  or  upon 
said  described  premises,  and  destroy  the  same,  together 
with  the  vessels  containing  such  liquors,  and  that  he  levy 
upon  and  advertise  and  sell  such  fixtures  found  in  said 
building  and  used  in  maintaining  said  nuisance,  as  pro- 
vided by  law.  .  .  .  And  the  sheriff  is  further  ordered 
to  effectually  close  said  building  against  the  use  for  the 
keeping  or  sale  of  intoxicating  liquors,  and  keep  it  securely 
closed  for  the  period  of  one  year,  unless  sooner  released  as 
provided  by  law."  On  January  14,  1908,  Minnie  Cain 
moved  that  the  decree  be  so  modified  that  the  building  be 
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used  for  lawful  purposes,  supporting  the  same  by  a  show- 
ing that  J.  C.  Cain  had  departed  this  life;  that  she  had 
never  willfully  violated  the  liquor  laws;  that  she  could 
rent  the  property  for  legitimate  purposes,  and  was  in 
need  of  the  income  for  the  support  of  her  family.  The 
motion  was  overruled,  for  that  the  building  was  "closed  as 
provided  by  the  decree  of  Judge  Howe  as  to  the  imlaw- 
ful  sale  or  keeping  for  sale  of  intoxicating  liquors."  On 
February  11,  1908,  information  was  filed,  charging  that 
Minnie  Cain,  Hal  Ferguson,  and  F.  E.  Montgomery  had 
entered  the  building  and  used  it  in  violation  of  the  de- 
cree. These  parties  were  brought  into  court  on  precept 
duly  issued,  and  on  such  hearing  as  was  had  an  order 
entered  that  the  court; 

Having  heard  the  statements  of  counsel  and  the  ad- 
mission of  the  parties,  in  open  court,  finds  that  the  build- 
ing described  has  not  been  used  for  any  illegal  or  unlawful 
business,  and  the  court  further  finds  that  heretofore,  on 
the  18th  day  of  January,  the  defendant  Minnie  Cain  sub- 
mitted to  the  court  a  motion  to  modify  the  decree  of  in- 
junction heretofore  entered  in  the  case  of  W,  C.  Barber 
V.  J.  C.  Cain,  and  that  upon  said  hearing  this  court  re- 
fused to  modify  said  decree,  but  declared  on  said  hearing 
that  the  injunction  granted  in  said  case  provided  only 
against  the  unlawful  sale  or  keeping  for  sale  of  intoxicat- 
ing liquors,  and  that  the  injunction  as  so  Construed  by  this 
court  has  not  been  in  any  way  or  manner  intentionally  vio- 
lated by  the  defendants  herein.  And  the  court  further 
finds  that  at  the  time  of  the  granting  of  the  injunction  re- 
ferred to  the  attorney  for  the  plaintiff  presented  and  in- 
sisted upon  a  decree  forbidding  the  use  of  the  premises  re- 
ferred to  in  the  information  herein  for  any  use  for  the 
period  of  one  year,  and  that  at  said  time  the  judge  grant- 
ing the  injunction  refused  to  grant  a  decree  for  any  pur- 
pose except  for  the  purpose  of  forbidding  the  sale  of  in- 
toxicating liquors  or  keeping  the  same  for  sale  upon  said 
premises,  and  that  no  exception  was  taken  of  said  decree, 
and  that  same  has  never  been  changed,  modified  or  re- 
versed.    And  the  court  further  finds  that  the  said  premises 
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were  closed  upon  the  verbal  order  of  the  judge  granting 
said  decree,  with  verbal  instructions  to  the  sheriff  that  the 
closing  of  said  building  should  be  temporary  only.  The 
court  further  finds  that  the  defendant  Minnie  Cain,  wife 
of  the  late  John  C.  Cain,  has  not  sold  intoxicating  liquors 
upon  said  premises,  nor  kept  the  same  for  sale  thereon, 
and  that  she  never  did  anything  relative  thereto  except 
under  the  directions  of  her  late  husband,  and  the  court 
further  finds  that  J.  C.  Cain,  husband  of  said  Minnie 
Cain,  departed  this  life  in  December,  A.  D.  1907,  and 
that  the  said  Minnie  Cain  is  the  mother  of  six  minor 
children,  depending  upon  her  for  support,  and  that  the 
use^  of  said  building  is  the  sole  means  of  support  of  the 
said  Minnie  Cain  and  her  children.  And  it  appearing  to 
the  court  that  the  defendants  and  each  of  them  has  in  no 
manner  willfully  or  intentionally  violated  the  terms  and 
provisions  of  the  decree  or  injunction  referred  to,  and  that 
the  plaintiff  has  failed  to  establish  each  and  all  of  the 
allegations  of  the  information  herein,  upon  whidi  the  de- 
fendants were  cited  to  appear  in  this  court,  it  is  therefore 
ordered  and  adjudged  that  the  defendants  and  each  of 
them  be,  and  they  are  hereby,  discharged. 

Thereupon   this   proceeding   in    certiorari   was   b^nn 
to  test  the  l^ality  of  the  order. — Dismissed. 

Dunshee  <&  Dom,  for  plaintiff. 

W.  A.  Spurrier,  for  defendant.    . 

Ladd,  J. — The  decree  whidi  the  accused  are  said  to 
have  violated  ordered  the  sheriff  "to  effectually  close  said 
building  against  the  use  for  the  keeping  or  sale  of  intoxi- 
cating liquors,   and   keep   it  securely   closed 

X.  Intoxicating  . 

nmMi?ce-  ^^^  ^®  pcriod  of  ouc  year,  unless  sooner  re- 

ciSSnToV        leased  as   provided  by  law."      Subsequently 

premises.  ^^^  ^£  ^^  defendants  therein  asked  that  it 

be  modified,  so  as  to  permit  occupation  of  the  building  for 

other  purposes,  but  the  application  was  denied,  with  the 
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significant  statement  that  ^'the  building  is  to  be  closed 
•  •  •  as  to  the  unlawful  sale  or  keeping  for  sale  of  in- 
toxicating liquors/'  No  bond  appears  to  have  been  ten- 
dered, as  exacted  by  section  2410  of  the  Code,  and  per- 
mission to  open  was  not  sought  thereunder.  The  applica- 
tion was  for  a  modification  of  the  decree  directing  the 
building  to  be  closed,  entered  in  pursuance  of  a  mandatory 
statute,  McClure  v.  Braniff,  Y5  Iowa,  38;  McCoy  v. 
Clark,  109  Iowa,  464.  The  motion  then  was  rightly  over- 
ruled. The  court  was  not  called  upon  for  an  interpretation 
of  the  decree,  and,  if  an  erroneous  reason  for  a  correct  de- 
cision was  given,  it  did  not  impinge  upon  the  nature- or 
effect  of  judgment  as  actually  entered.  Just  how  the  sher- 
iff could  effectually  close  this  building  against  the  use  for 
keeping  or  selling  of  intoxicating  liquors,  and  keep  it  se- 
curely closed  without  doing  so  for  all  purposes,  we  can  not 
understand.  "Effectually"  means,  according  to  the  lexi- 
cographers, "in  an  effectual  manner;  with  complete  effect; 
so  as  to  produce  or  secure  the  end  desired;  thoroughly." 
If  the  building  is  not  to  be  closed  for  all  purposes,  what 
is  the  sheriff  to  do  t  How  close  it  against  the  sale  or  keep- 
ing for  sale  of  liquors,  and  so  securely  keep  it  for  a  year, 
and  yet  leave  it  open  for  all  other  purposes?  Is  he  to 
clear  the  building  of  the  objectionable  commodity,  and 
leave  a  deputy  on  guard  to  scrutinize  all  that  is  brought 
in  the  building  during  the  year?  No  provision  warranting 
this  course  is  to  be  found  in  the  Code,  and  therefore  the 
only  reasonable  construction  of  the  decree  is  that  given 
the  statute,  of  which  it  is  a  substantial  copy.  Section  2408 
of  the  Code  provides  that:  "If  the  existence  of  the  nui- 
sance be  established  in  a  civil  or  criminal  case  an  order  of 
abatement  shall  be  entered  as  a  part  of  the  judgment  in 
the  case,  which  order  shall  direct  .  .  .  the  effectual 
closing  of  a  building,  erection  or  place  against  its  use  for 
any  purpose  prohibited  in  this  chapter  and  so  keeping  it 
for  a  period  of  one  year  unless  sooner  released.    If  any  one 
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shall  break  or  use  a  building  or  place  so  directed  to  be  closed 
he  shall  be  punished  as  for  contempt  as  provided  in  the  pre- 
ceding section."  It  will  be  observed  that  the  language  of 
the  decree  is  like  that  quoted  from  the  statute,  save  that  in 
the  former  the  "purpose  prohibited  in  this  chapter"  is  speci- 
fied, and  the  closing  is  emphasized  by  the  word  "securely." 
If,  then,  the  section  quoted  means  that  the  building  is  to 
be  closed  for  all  purposes,  this  decree  must  be  so  interpreted. 
In  McCoy  v.  Clark,  109  Iowa,  464,  the  form  of  a 
decree  was  presented  to  the  court,  directing  that  the  sheriflF 
"effectually  close  said  building  against  its  use,  for  any  pur- 
pose prohibited  by  title  12,  chapter  6,  of  the  Code  of  Iowa, 
as  the  same  is  now  in  force,  and  so  keep  it  closed  one 
year,  unless  sooner  discharged."  To  this  was  added  by  the 
court,  "But  not  as  against  any  other  use  or  purpose" ;  and 
the  decree  entered  as  thus  modified.  Upon  appeal,  this 
court,  in  holding  that  the  decree  as  presented  should  have 
been  entered  without  the  additional  clause,  said:  "The 
building  can  not  j)e  effectually  closed  against  the  liquor  traf- 
fic if  it  is  open  for  the  business  that  serves  as  a  cover  for 
that  traffic.  The  language  'against  its  use  for  any  purpose 
prohibited  by  this  chapter'  has  reference  to  the  cause  for 
which  the  building  is  to  be  closed,  rather  than  the  manner 
of  abating  the  nuisance.  It  is  a  nuisance  because  it  is 
kept  for  purposes  prohibited  by  that  chapter,  and  the  man- 
ner of  abating  the  nuisance  is  by  effectually  closing  it 
against  all  uses  for  the  year,  unless  released  under  the  pro- 
visions of  section  2410.  If  this  was  not  the  legislative  in- 
tent, why  the  provisions  of  section  2410  as  to  how  the  owner 
may  release  his  property  from  the  order  ?  He  can  not  re- 
lease it  as  to  the  unlawful  sale  of  intoxicating  liquors ;  and, 
if  it  is  not  closed  as  to  other  uses  or  purposes,  there  is  no 
necessity  for  the  owner  availing  himself  of  the  provisions  of 
section  2410.  If  the  building  is  not  to  be  closed  as  against 
all  uses,  why  the  provision  punishing  *any  one  who  shall 
break  or  use  the  building  so  directed  to  be  closed' ?    And 
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"why  compensate  the  sheriff  ^for  closing  the  premises,  and 
keeping  tliem  closed/  if  he  is  not  in  fact  to  do  so?  The 
decree,  as  presented  by  plaintiffs  counsel,  is  in  the  lan- 
guage of  the  statute,  and,  as  we  construe  the  statute,  would 
have  the  effect  of  effectually  closing  the  building  for  one 
year  against  all  uses,  unless  sooner  released  under  the  pro- 
visions of  section  2410,  and  should  have  been  approved." 
From  the  court's  findings  it  is  apparent  that  such  was  not 
the  view  of  the  law  entertained,  for  therein  it  is  pointed 
out  that  no  intoxicating  liquors  had  been  sold,  that  the 
motion  Jo  modify  had  been  overruled  on  the  theory  that 
only  this  was  forbidden,  that  the  judge  entering  the  de- 
cree had  orally  interfered  with  its  execution,  and  that  the 
accused  had  not  willfully  or  intentionally  violated  the  in- 
junction. They  were  bound  to  know  that,  after  the  clos- 
ing of  the  building  under  the  decree,  they  could  not  law- 
fidly  interfere  therewith.  Every  one  is  presumed  to  know 
the  law,  and  if  the  trial  court  in  giving  alleged  reasons  for 
not  modifying  the  decree,  which  was  in  harmony  with  the 
mandate  of  the  statute,  or  if  the  judge  of  the  court  en- 
tering the  decree  did  not  understand  its  effect,  or,  contrary 
to  its  terms,  orally  advised  the  sheriff  to  close  the  build- 
ing temporarily  only  as  is  expressly  found  in  this  order, 
none  of  these  matters  justified  the  accused.  It  is  notorious 
that  bad  reasons  are  often  given  for  sound  decisions;  but 
no  one  is  bound  by  them.  The  decision  alone  is  control- 
ling. Oral  advice  of  a  judge  outside  of  court,  like  his 
oral  orders  not  entered  of  record,  are  of  rj  more  conse- 
quence than  the  advice  or  order  of  any  other  equally  good 
lawyer,  save  that,  because  of  his  position,  these  may  com- 
mand greater  respect  In  re  Ouardianship  of  KinibaU, 
127  Iowa,  665.  Courts  and  judges  can  not  be  too  cautious 
that  officers  and  litigants  be  not  misled  in  what  may  be 
said,  and  that  decisions  be  so  explicit  that  interpretation 
shall  not  be  required,  though  always  in  harmony  with  the 
plain  mandates  of  the  law.    Upon  the  execution  of  a  prop- 
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er  bond,  the  court  could  have  ordered  the  building  released, 
and  this  course  would  seem  the  more  appropriate,  where, 
as  appears,  the  circumstances  of  the  owner  are  such  as  to 
render  it  desirable  that  she  have  the  income  from  the  prop- 
erty. 

As  contended  by  plaintiff,  the  findings  of  the  court 
proceed  on  the  theory  that  the  accused  had  been  operating 
the  building  as  alleged  in  the  information,  and  that  not- 
a.  Same:  cer^        withstanding  this  they  were  not  guilty,  but 
to  retara         it  wiU  be  uotcd  that  there  is  no  finding  to 
reviewl  this  effect.     No  transcript  of  the  "statements 

of  counsel  and  the  admission  of  the  parties"  on  which  the 
findings  purport  to  have  been  based  was  returned,  and,  in 
the  absence  of  any  affirmative  finding  of  facts  on  which 
the  inference  of  guilt  may  rest,  the  discharge  of  the  ac- 
cused must  be  regarded  as  conclusive. 

Several   affidavits   have   been   filed   since   a   rehearing 
was  granted;  but,  as  the  cause  must  be  submitted  on  the 
record  as  it  was  on  the  former  submission,  all  these  will 
be  stricken   at  the  cost  of  the  party  filing 
*'  rehwing:'       the  samc.     Hititrager  v.  Hennessy,  46  Iowa, 
""""^  600;    Coe    College    v.    Cedar   Rapids,    120 

Iowa,  541;  Martin  v.  Martin,  125  Iowa,  73. — Dismissed. 


C.  L.  Ittcas  et  AL.,  Appellants,  v.  E.  0.  Patnb  bt  al. 

Highwasrs:    establishment.    Where  a  petition  asked  the  establish- 

1  ment  of  a  highway  commencing  at  a  designated  corner  and  ran- 
ning  along  the  section  line  for  some  distance,  the  establishment 
of  one  beginning  at  a  point  on  the  line  some  distance  from  the 
designated  comer  will  not  be  presumed  to  be  based  on  the  peti- 
tion. 

Same:    abandonment:    EvroENCE.    A  legally  established  highway  may 

2  be  abandoned,  and  in  the  instant  case  the  evidence  is  held  to  show 
abandonment,  conceding  it  had  been  established. 
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Appeal  from  Boone   District   Court. — Hon.   C.    G.    Lee, 

Judge, 

Fmday,  Mabch  12,   1909. 

Action  in  equity  to  have  a  strip  of  ground  about  a 
half  mile  long  and  two  rods  wide  declared  to  be  a  legally 
established  highway,  and  to  require  the  defendants  to  re- 
move fences  therefrom.  There  was  a  judgment  for  the 
defendants,   from  which  the   plaintiffs   appeal. — Affirmed. 

Oanoe  &  Oanoe,  for  appellants. 

Whitaker  &  Snell,  for  appellees. 

Shebwin,  J. — The  appellants  are  heirs  of  Hiram 
Lucas,  deceased,  and  as  such  are  the  owners  of  the  north- 
east quarter  of  the  northwest  quarter  of  section  10,  town- 
ship 83,  range  26,  in  Boone  County,  Iowa.  The  appellees 
are  the  owners  of  the  land  on  both  sides  of  the  section  line 
between  sections  3  and  10,  and  2  and  11.  There  is  a 
public  highway,  known  as  the  "State  road,"  or  "Dodge 
road,"  running  north  and  south  through  the  southwest  of 
the  southwest  of  2  and  the  northwest  of  the  northwest  of 
11,  and  the  strip  of  land  which  it  is  claimed  is  a  highway 
extends  from  this  State  road  west  along  the  section  line  to 
the  northeast  comer  of  the  Lucas  land  heretofore  described. 
The  plaintiffs'  petition  is  based  upon  three  grounds:  It 
is  first  claimed  that  the  strip  of  ground  in  question  became 
a  highway  by  prescription;  second,  that  it  became  a  high- 
way by  an  agreement  made  in  1858;  third,  that  it  was 
legally  established  as  a  highway  in  1859.  There  is  nothing 
in  the  first  two  grounds  relied  upon  by  the  appellants,  and 
we  turn  our  attention  to  the  claim  that  a  public  highway 
was  established  along  this  line  between  the  points  in  ques- 
tion in  1859. 

Vol.  141  Ia.— 38 
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In  November,  1856,  a  petition  was  filed  for  a  high- 
way commencing  at  the  half-mile  stake  between  sections  10 
and  3,  which  would  be  at  the  northeast  comer  of  the  north- 
east quarter  of  the  northwest  quarter  of 
'*  MubUshment  scctiou  10,  and  thence  running  east  on  the 
section  line  to  the  northeast  comer  of  sec- 
tion 12  in  said  township,  No  action  seems  to  have  been 
taken  on  this  petition,  the  records  of  Boone  County  failing 
to  show  any  further  reference  to  it  On  the  1st  day  of 
November,  1858,  however,  there  was  filed  with  the  coun- 
ty judge  of  Boone  County,  Iowa,  a  consent  petition  ask- 
ing the  establishment  of  a  county  road  forty-four  feet  wide 
commencing  at  the  southwest  comer  of  section  2  in  the 
same  township  and  range,  thence  running  east  along  the 
section  line  for  some  distance.  It  will  be  noticed  that  this 
last  petition,  asked  for  a  highway  to  commence  half  a 
mile  east  of  the  point  of  commencement  named  in  the  pe- 
tition of  1856.  This  petition  seems  to  have  been  lost  and 
was  only  found  a  short  time  before  the  commencement  of 
this  action,  as  we  understand  the  record.  Both  of  these 
petitions  were  signed  by  Hiram  Lucas  and  T.  A.  Duck- 
worth, but  the  petition  of  1856  was  not  signed  by  John 
Latham,  Lewis  Doran,  or  Solomon  McClain,  as  was  the 
petition  filed  November  1,  1858.  On  the  28th  of  May, 
1859,  an  order  was  made  and  entered  by  the  county  judge 
of  Boone  County,  which  recited  "That,  whereas  on  or  about 
the  first  Monday  of  December,  1858,  T.  A.  Duckworth, 
Hiram  Lucas,  John  Latham,  Lewis  Doran,  Solomon  Mc- 
Clain et  al.  filed  a  petition  asking  the  establishment  of  a 
county  road  to  commence  at  the  one-half  mile  stake  between 
sections  3  and  10  in  township  83  north,  of  range  26  west, 
thenc6  to  run  east  on  the  section  line  to  the  N.  E,  comer 
of  section  9  in  township  83  N.  of  range  25  W.,  and  said 
road  to  be  thirty- three  feet  wide,  and  whereas  said  petition 
was  and  has  been  lust  or  mislaid  so  that  final  action  was 
not  had  upon  it  at  the  time  set  for  the  same.     •     •     •     It 
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is  therefore  ordered  .  .  .  said  road  be  and  the  same 
is  hereby  granted/*  This  is  the  only  record  showing  the 
establishment  of  the  highway  in  question,  and  it  is  quite 
evident  from  the  record  itself  and  the  petitions  to  which 
we  have  referred  that  it  was  an  attempt  to  establish  a  road 
on  the  petition  filed  November  1,  1858,  and,  if  it  be  true 
that  the  road  then  established  was  established  on  said 
petition,  it  is  equally  as  true  that  it  did  not  establish  a 
highway  from  the  northeast  corner  of  the  plaintiffs'  land, 
because  the  petition  asked  that  the  road  commence  at  a 
point  one-half  mile  east  thereof;  but  if  it  be  conceded  that 
the  evidence  is  sufficient  to  show  the  establishment  of  the 
highway  from  the  point  claimed  by  the  appellants,  they 
are  still  in  no  position  to  claim  that  the  highway  existed 
there  at  the  time  this  suit  was  brought.  No  one  claims 
that  the  highway  had  ever  been  opened  up  or  worked  for 
the  use  of  the  public  west  of  the  north  and  south  State 
road  to  which  we  have  already  referred.  There  is  evi- 
dence tending  to*  show  that  one  of  the  appellants  expended 
a  part  of  his  road  tax  in  making  a  way  for  his  own  use 
over  a  low  piece  of  ground  along  this  line ;  but  it  is  shown 
that,  at  the  time  he  performed  this  labor,  he  held  a  lease 
of  a  right  of  way  over  the  land  in  question,  which  lease 
had  been  made  by  Jennings,  the  owner  of  the  land  north 
thereof.  So  far  as  the  record  shows,  the  general  public 
had  never  used  this  way.  There  was  a  fence  along  the 
section  line  or  on  a  line  near  thereto  a  part  of  the  distance 
between  the  points  named  in  the  petition  of  1859  at  the 
time  it  is  claimed  the  road  was  established.  The  fence 
has  remained  there  practically  all  of  the  time  since  then, 
and  the  owners  on  both  sides  of  the  section  line  have  oc- 
cupied and  used  their  land  without  reference  to  the  high- 
way all  of  the  time  from  1859  down  to  the  present  timev 
Until  1901  the  appellants*  land  was  unimproved.  It  was 
timber  land,  and  the  only  use  made  thereof  was  in  con- 
nection with  the  removal  of  the  timber  for  ordinary  use. 
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In  1901  a  house  was  built  on  said  land^  and  since  that 
time  it  has  been  occupied  by  some  of  the  appellants.  For 
about  thirty  years  none  of  the  appellants  knew  that  a  high- 
way had  been  established  there,  or  that  any  attempt  had 
been  made  to  establish  one,  and  since  they  learned  of  the 
record  to  which  we  have  referred  they  have  used  and  occu- 
pied their  property  the  same  as  they  did  before. 

That  a  highway  which  has  been  duly  and  legally  es- 
tablished may  be  abandoned  by  the  public  and  its  rights 
therein  lost  is  settled  beyond  any  controversy  by  our  own 
cases,  and  we  are  constrained  to  hold  that 
abandonment:  the  record  in  this  case  clearly  shows  that 
such  an  abandonment  has  taken  place  here, 
if  there  ever  was  a  highway  established  there  in  fact. 
Larsen  v.  Fitzgerald,  87  Iowa,  402;  Weber  v.  Iowa  City, 
119  Iowa,  633,  and  cases  therein  cited;  Carter  v.  Barhley, 
137  Iowa,  510. 

The  district  court  reached  the  right  conclusion  in  this 
case,  and  the  judgment  must  be,  and  it  is,  affirmecL 


Mrs.  Jacob  L.  Arnold,  Appellee,  v.  Mrs.  John  Lutz, 

Appellant 

Slander  and  libel:    slander  per  se.    H  used  in  a  defamatory  sense 

1  the  statement  that  plaintiff,  a  married  woman,  was  too  intimate 
with  the  hired  man  is  slanderous  per  se,  although  the  word 
"intimate"  is  capable  of  use  in  an  innocent  sense. 

Same:    evidence:    instruction.    Persons  to  whom  alleged  slander- 

2  pus  words  were  spoken  may  testify  as  to  the  sense  in  which  they 
understood  ihe  words  to  be  used;  and  the  jury  Is  to  determine 
whether  the  words  were  used  in  a  defamatory  sense. 

liiBtnictions:    separate    counts.    Usually    it    is    better    to    instruct 

3  upon  separate  counts  in  separate  instructions,  but  where  the 
evidence  and  instructions  are  direct  and  brief  and  the  result  is  not 
confusing,  a  single  instruction  treating  of  both  counts  is  not  a 
matter  of  which  complaint  may  be  made. 
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Appeal  from  Story  District  Court. — Hon.  K.  M.  Wright, 

Judge. 

Saturday,  March  13,  1909. 

This  is  an  action  for  slander.  Judgment  for  the 
plaintiff,  and  defendant  appeals. — Affirmed. 

E.  H.  Addison  and  B.  B.  Welty,  for  appellant 

U.  8.  Alderman  and  Fitchpatrich  &  McCall,  for  ap- 
pellee. 

Evans,  C.  J. — The  plaintiff  brought  her .  action  in 
two  counts.  In  the  first,  with  proper  innuendo,  she  charges 
the  publication  by  defendant  of  the  following  alleged  slan- 
derous language:  ^'Mrs.  Arnold  is  too  intimate  with  the 
hired  man."  In  the  second  count  she  charges  the  publica- 
tion of  the  following  slanderous  language:  "Mrs.  Arnold 
has  been  sleeping  with  the  hired  man."  The  first  of  these 
alleged  slanders  is  charged  to  have  been  uttered  on  the 
12th  of  June,  1906,  and  the  second  in  the  latter  part  of 
August  or  1st  of  September  of  the  same  year.  At  the 
time  of  the  publication  of  the  alleged  slanders  the  plaintiflF 
was  a  married  woman,  living  with  her  husband,  who  had 
in  his  employ  a  hired  man.  PlaintiflF  alleges  in  her  peti- 
tion that  by  the  slanderous  words  set  forth  in  each  count 
the  defendant  intended  to  charge  the  plaintiflF  with  having 
committed  the  crime  of  adultery  with  the  said  hired  man. 
On  the  trial  the  plaintiflF  produced  witnesses  who  testified 
in  support  of  each  count  Two  witnesses  testified  that  the 
defendant  uttered  in  their  presence  the  exact  words  set 
forth  in  the  first  count  of  the  petition,  and  one  witness 
testified  that  the  defendant  uttered  in  his  presence  the 
words  charged  in  the  second  count  of  the  petition,  and  on 
the  date  charged.    A  fourth  witness  testified  that  he  worked 
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in  defendant's  family  from  February  to  December,  1906, 
and  during  that  period  he  heard  the  defendant  make  the 
statement  charged  in  count  2  of  the  petition.  The  de- 
fendant's principal  complaint  on  appeal  is  that  the  words 
charged  in  the  first  count  of  the  petition  are  not  slanderous 
per  se,  and  that,  no  special  damages  having  been  pleaded 
or  proved,  such  count  should  not  have  been  submitted  to 
the  jury.  This  objection  was  urged  to  the  court  below 
in  the  form  of  objections  to  evidence  and  exceptions  to  in- 
structions. The  contention  is  that  the  word  "intimate"  is 
capable  of  an  innocent  meaning,  and  that  there  is  nothing 
in  the  record  to  justify  a  finding  that  it  was  used  in  any 
other  sense  by  the  defendant,  and  that  if  the  same  was  in 
fact  used  in  a  defamatory  sense,  no  recovery  could  be  had 
without  pleading  and  proving  special  damages. 

The  words  under  consideration  were  slanderous  per  se, 

if  slanderous  at  all.     Granted  that  the  word  "intimate"  is 

capable  of  an  innocent  meaning,  it  is  also  capable  of  use 

in  a  defamatory  sense.     If  the  defendant  in- 

I.  Slander  and  i     i    •  •  i    <•  i  • 

libel:  slander   tended  its  usc  in  a  defamatory  sense,  then  it 

per  se.  J  -> 

was  defamatory  and  slanderous  per  se,  Col- 
lins V:  Dispatch  Co.,  152.  Pa.  187  (25  Atl.  646,  34  Am. 
St.  Eep.,  636);  Wilcox  v.  Moon,  63  Vt.  481  (22  Atl. 
80);  Graver  v.  Norton,  114  Iowa,  46;  Wimer  v»  Allbaugh, 
78    Iowa,    79. 

The  witnesses  were  permitted  to  testify  to  the  conver- 
sation with  defendant  in  which  these  words  were  spoken. 
They  were  also  permitted  to  state  the  sense  in  which  they 

understood  them.     To  this  evidence  the  de- 
cvide'nce:  fcudaut  objccted,  and  ursres  that  the  admis- 

instruction.  ,  "  '^ 

sion  thereof  was  error.  The  ruling  of  the 
court  was  correct.  Barton  v.  Holmes,  16  Iowa,  258; 
Craver  v,  Norton  and  Wimer  v.  Allbau^h,  supra.  In  its 
instructions  the  court  required  the  jury  to  determine 
whether  the  words  were  used  in  a  defamatory  sense.     Such 
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inatruction  was  not  only  proper,  but  necessary,  undar  the 
rule  already  stated. 

In  the  third   instruction   the  court  instructed  briefly 
that  the  plaintiff  must  prove  the  material   allegations  of 
one  cause  of  action  or  the  other  before  she  could  be  en- 
titled to  recover.     In  the  eighth  instruction 

3.  Instkuctions:        ,  ,  _  -  , 

•cparate  the  court   mstructcd   more  at   length    as   to 

counts.  .  I.  1  1    .      .«. 

what  it  was  necessary  for  the  plaintiff  to 
prove  in  order  to  recover  in  each  cause  of  action;  but  it 
covered  both  counts  by  the  same  instruction,  and  the  de- 
fendant complains  of  this  on  the  ground  that  it  tended  to 
bring  one  count  to  the  support  of  the  other,  and  to  make 
proof  of  one  corroborative  of  the  other.  While  it  is  or- 
dinarily true  that  clearness  of  statement  is  best  attained 
by  dealing  with  separate  counts  in  separate  instructions, 
this  case  presents  no  difficulty  of  that  kind.  The  evidence 
was  direct  and  very  brief,  and  the  ground  to  be  covered  by 
the  instruction  was  very  limited.  The  instruction  was 
brief  as  it  was.  The  coupling  of  the  two  counts  did  not 
result  in  confusion  to  any  extent,  and  we  see  no  meri- 
torious ground  of  complaint  for  the  defendant. 

We  find  no  error  in  the  record.     The  judgment  below 
mnst  be  afftrmed. 


AinrA  ToMLiN^,  Appellant,  v.  Cedab  Eapids  &  Iowa  City 
Railway  &  Light  CoMPAirr. 

Municipal  corporations:  vacation  of  streets:  ordinances:  con- 
struction OF  street  railway:  damages.  An  ordinance  vacatinn 
a  portion  of  a  street,  granting  its  use  for  right  of  way  purposes  and 
conveying  the  fee  to  the  state,  is  not  objectionable  as  embracing 
more  than  one  subject,  since  its  purpose  is  to  convey  the  fee  subject 
CO  the  easement:  and  as  the  street  when  vacated  becomes  in 
effect  private  property  of  the  state  subject  to  the  right  of  \.-ay, 
the  railway  company  may  construct  and  operate  its  line  over  the 
same  without  procuring  the  usual  franchise  in  such  cases,  and 
without  compensation  in  damages  to  abutting  property  owners, 
Weaver,  J.,  and  Evans,  C.  J.,  dissenting. 
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Appeal  from  Johnson  District  Court. — Hoix.   R.   P. 
Howell,   Judge. 

Satukday,  March   13,  1909. 

The  opinion  states  the  case. — Affirmed. 

0.  A.  Byington,  for  appellant. 

John  A.  Reed,  for  appellee. 

Sherwin,  J. — The  plaintiff  stated  in  her  petition  that 
she  was  the  owner  of  lots  7  and  8,  in  block  95,  Iowa  City, 
Iowa,  and  that  said  property  abuts  the  east  side  of  Front 
Street,  in  said  city,  between  College  and  Burlington 
Streets;  that  in  July,  1904,  the  defendant  constructed  up- 
on said  street  in  front  of  her  property  an  electric  inter- 
urban  railway,  which  has  since  said  time  been  in  opera- 
tion for  the  transportation  of  both  passengers  and  freight; 
that  she  had  suffered  damages  on  account  thereof  which 
had  not  been  paid.  The  defendant  answered,  admitting 
the  construction  and  operation  of  the-  railway  upon  what 
was  formerly  the  west  one-half  of  said  Front  Street.  It 
pleaded,  however,  that  the  west  one-half  of  said  Fr^nt 
Street  between  College  and  Burlington  Streets  was  vacated 
by  an  ordinance  of  the  city,  and  became  the  property  of 
the  State  of  Iowa  for  the  use  and  benefit  of  the  State 
university,  and  that  the  part  of  said  street  so  vacated  no 
longer  constituted  a  public  highway.  The  plaintiff  de- 
murred to  the  answer  on  the  ground  that  the  ordinance 
pleaded  was  void  because  it  "contained  more  than  one  sulh 
ject,"  and  for  the  further  reason  that  the  ordinance  does 
not  grant  the  right  to  the  defendant  to  use  said  street  with- 
out paying  damages  to  abutting  property  owners.  The  de- 
murrer was  overruled,  and  the  plaintiff  appealed. 

The  ordinance  provided  for  the  vacation  of  the  west 
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one-half  of  Front  Street  for  a  specified  distance^  and  then 
granted  to  the  defendant  the  ri^t  to  use  the  part  so  va- 
cated for  the  purpose  of  constructing,  maintaining,  and 
operating  its  railway.  It  further  provided  "that  the  said 
west  one-half  of  Front  Street  so  vacated  be  and  the  same  is 
hereby  granted  to  the  State  of  Iowa  for  the  use  of  the 
State  University  of  Iowa  subject  to  the  right  of  way  herein 
granted  to  the  Cedar  Rapids  and  Iowa  City  Railway  and 
Light  Company,  its  successors  and  assigns,"  The  ordi- 
nance vacated  a  part  of  the  street,  gave  the  defendant  the 
right  to  use  the  part  so  vacated  for  right  of  way,  and 
granted  its  use,  subject  to  such  right  of  way,  to  the  State. 
The  real  subject  of  the  ordinance  and  the  only  purpose 
for  which  it  was  passed  was  to  grant  an  easement  in  the 
land  to  the  defendant  and  a  fee  therein  to  the  imiversity. 
It  related  solely  to  the  transfer  of  its  estate  in  the  street, 
although  to  different  parties.  An  ordinance  vacating  a 
street  and  at  the  same  time  conveying  it  where  the  di- 
version is  the  real  purpose  thereof  does  not  contain  two 
subjects.  City  of  Marshalltown  v.  Forney,  61  Iowa,  678 ; 
Spitzer  v.  Bunyan,  113  Iowa,  619;  Dempsey  v.  Bttrling- 
ion,  66  Iowa,  687 ;  Hanson  v.  Hunter,  86  Iowa,  722.  That 
a  city  may  vacate  streets  and  alleys  and  divert  them  to 
other  uses  has  long  been  the  rule  in  this  State.  Harrington 
V.  Railway  Company,  126  Iowa,  388;  Marshalltown  v, 
Forney,  supra;  Lake  City  v.  Fulkerson,  122  Iowa,  569, 
and  other  cases.  And,  when  a  street  is  properly  vacated, 
it  ceases  to  be  a  street.  The  right  of  the  public  therein  is 
divested,  and  for  all  of  the  essentials  of  this  case  it  becomes 
private  property.  A  State  or  municipality  may  hold  prop- 
erty for  uses  distinct  and  independent  of  public  uses,  and, 
when  property  is  so  held,  it  becomes  in  effect  private 
property.  Elliott  on  Roads  and  Streets  (2d  Ed.)  section 
136.  And,  when  a  street  ceases  to  be  public  by  reason  of 
its  vacation,  it  is  private  property  within  the  meaning  of 
the  law,  and   a  road  located  thereon  does  not  entitle  an 
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abutting  owner  to  damages.  Rinard  v.  Burlington  &  N. 
R.  Co.,  66  Iowa,  440;  Harrington  v.  Railway  Co.,  supra. 
The  ordinance  in  question  conveyed  to  the  defendant  a 
right  of  way,  and  under  the  easement  thus  granted  it  had 
the  right  to  construct  and  operate  its  road  without  the 
franchise  necessary  in  case  of  the  use  of  streets,  etc 
Winklemans  v.  Railway  Co.,  62  Iowa,  11. 

The  demurrer  to  the  answer  was  properly  overruled, 
and  the  judgment  must  be  ajfirmed. 

Weaver,  J.  (dissenting).  I  can  not  agree  to  any 
further  extension  of  the  doctrine  approved  in  the  case  of 
Marshalltown  v.  Forney,  above  cited — a  decision  which  I 
regard  utisound  in  principle  and  out  of  harmony  with  a 
great  majority  of  the  established  precedents.  Under  the 
rule  of  the  majority  opinion,  a  railway  company  unwilling 
to  treat  with  property  owners  and  desiring  to  avoid  pay- 
ment of  damages  occasioned  to  abutting  property  by  the 
appropriation  of  a  street  for  its  right  of  way  has  only 
to  persuade  a  complaisant  city  council  to  vacate  the  street, 
and  make  it  a  present  of  such  way  without  cost  to  any  one 
except  to  the  owners  of  the  lots  thus  injured.  We  have 
expressly  held  that,  in  the  absence  of  legislative  authority, 
cities  and  towns  have  no  power  to  license  or  permit  the  use 
of  its  streets  by  steam-propelled  cars  or  motors:  Stanley 
V.  Davenport,  54  Iowa,  463;  Stange  v.  Railway  Co.,  54 
Iowa,  669.  The  only  authority  found  in. our  statutes  by 
which  the  city  in  this  case  could  confer  upon  the  defend- 
ant railway  company  the  right  to  build  its  road  along  the 
street  in  question  is  in  the  provision  of  Code,  section  767, 
which  expressly  declares  that  no  such  road  shall  be  con- 
structed in  a  public  street  until  the  damages  to  abutting 
owners  shall  have  been  assessed  and  paid.  An  ordinance 
which  disregards  this  provision  is  void.  Stange  v.  Du- 
buque, 62  Iowa,  303.  And  yet  we  now  say  that  the  city 
or  its  council  by  the  cheap  expedient  of  declaring  the  street 
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vacant  and  then  presenting  the  way  as  a  gift  to  the  rail- 
way company  may  evade  the  law  made  for  the  protection 
of  property  owners.  If  this  be  a  correct  exposition  of  the 
law,  the  city  may  vacate  a  ten-foot  strip  along  the  middle 
of  every  street  and  highway  within  its  boundaries,  and  is-, 
sue  a  municipal  carte  blanche  to  all  railways  desiring  an 
entry  to  come  in,  occupy,  and  enjoy  at  their  pleasure  with- 
out fear  of  liability  for  damages.  For  one  I  must  decline 
to  subscribe  to  such  doctrine.  Though  a  city  may  hold 
the  title  to  the  street  in  fee,  it  is  not  a  fee  in  the  sense  in 
which  we  use  that  term  to  describe  full  ownership  of  real 
property  by  an  individual.  It  is  a  holding  in  trust  for 
public  use.  The  city  is  vested  with  no  authority  to  give 
away  that  title  for  the  enrichment  or  private  use  of  any 
corporation  or  individual.  This  principle  has  the  support 
of  authorities  too  numerous  to  mention.  I  am  aware  that 
the  case  of  Bar  v.  Oskaloosa,  45  Iowa,  275,  contains  mat- 
ter which  seems  to  place  the  stamp  of  legitimacy  upon  this 
method  of  taking  both  public  and  private  property,  by 
indirection  and  without  compensation,  for  the  private  use 
of  another,  but  the  authority  of  that  precedent  has  often 
been  questioned,  and  of  late  has  been  regarded  as  over- 
ruled. See  Long  v,  Wilson,  119  Iowa,  267;  Ridgeway  v. 
Osceola,  139  Iowa,  590,  and  cases  there  cited.  The  sub- 
ject I  have  here  touched  upon  is  one  of  great  public  conse- 
quence which  sooner  or  later  must  have  the  serious  atten- 
tion of  this  court,  but  the  time  at  my  command  will  not 
permit  its  adequate  discussion  in  the  present  case.  For  an 
interesting  and  learned  discussion  of  the  peculiar  property 
right  of  abutting  owners  in  the  streets  by  which  their  lots 
are  bounded  even  where  the  fee  of  such  streets  is  in  the 
public,  see  Adams  v.  Railway  Co.,  39  Minn.  286  (39  N. 
W.  629,  1  L.  R.  A.  493,  12  Am.  St.  Rep.  644);  Story 
V.  Railway  Co.,  90  N.  Y.  122  (43  Am.  Rep.  146) ;  Lahr 
V.  Railway  Co.,  104  N.  Y.  268  (10  N.  E.  528). 

In  my  judgment  the  judgment  of  the  district  court 
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should  be  reversed.     I  am  authorized  to  say  that  Evans, 
C.  J.)  unites  in  this  dissent 


G.   H.   Ragsdale   v.   Mabt   A,    Turner,   Appellant 

Reformation  of  instruments:  mutual  mistake:  evidence:  recov- 
ery OF  PAYMENT.  Where  the  purchaser  of  property  contracted 
to  pay  an  agreed  price  therefor,  by  assuming  a  mortgage  and  pay- 
ing taxes  in  stated  amounts  as  part  payment  and  the  balance  in 
cash,  but  after  making  the  cash  payment  discovered  that  the  mort- 
gage and  taxes  amounted  to  more  than  the  sum  agreed  upon, 
he  was  entitled  to  have  the  contract  reformed  on  the  ground 
of  mutual  mistake  and  to  recover  the  overpayment  on  the  taxes 
and  mortgage,  even  though  the  contract  was  superseded  by  a 
deed  to  the  property  and  an  action  at  law  for  the  overpayment 
might  have  been  maintained,  no  objection  to  the  form  of  the 
action  having  been  made. 

Appeal  from  Polk  District  Court. — ^Hon.   James  A. 
Howe,  Judge. 

Satueday,  March   13,   1909. 

This  is  an  action  in  equity  asking  the  reformation  of 
a  real  estate  contract  and  the  recovery  of  money  allied 
to  have  been  overpaid  for  said  property.  There  was  a 
decree  for  the  plaintiff,  from  which  the  defendant  appeals. 
— Affirmed. 

Ryan  &  Ryan,  for  appellant. 

Parsons  &  Parsons,  for  appellee. 

Shebwin,  J. — ^The  defendant  was  the  owner  of  the 
east  two-thirds  of  lot  2,  block  25,  of  the  original  town  of 
Ft.  Des  Moines,  and  the  plaintiff  was  negotiating  the  pur- 
chase of  said  property.     The  petition  alleged  that  an  oral 
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contract  was  entered  into  between  the  plaintiff  and  W.  L. 
Eyan,  attorney  for  the  defendant,  whereby  the  pkintiff 
agreed  to  pay  $16,000  for  said  property.  Such  payment 
was  to  be  made  by  plaintiff  assuming  a  mortgage  on  said 
property  owned  by  the  Equitable  Life  Insurance  Company 
of  Iowa  and  paying  the  1906  taxes  and  the  balance  in  cash. 
The  deal  had  not  been  closed  when  the  plaintiff  was  called 
away  from  home.  Before  leaving,  however,  he  placed  the 
matter  in  the  hands  of  his  son,  with  directions  to  him  to 
close  the  deal  if  the  defendant  finally  concluded  to  accispt 
$16,000  for  the  property;  payment  therefor  to  be  made  as 
hereinbefore  stated.  Mr.  Ryan  was  also  informed  that  the 
plaintiff  was  about  to  leave  town,  and  was  advised  that  he 
would  make  the  necessary  arrangements  to  close  the  pur- 
chase if  the  defendant  consented  to  accept  $16,000  for  the 
property  during  the  plaintiff's  absence.  The  defendant, 
through  her  attorney,  Mr.  Ryan,  advised  the  plaintiff's 
son  that  she  would  accept  $16,000  for  the  property  with 
payments  in* the  manner  indicated.  Mr.  Ryan  and  the 
plaintifPs  son  talked  the  matter  over,  and  it  was  under- 
stood between  them  that  $16,000  was  to  be  the  purchase 
price  of  the  property,  that  the  plaintiff  was  to  assume 
the  payment  of  whatever  was  due  on  the  mortgage  to  the 
Equitable  Life  Insurance  Company,  to  pay  the  1906  taxes, 
and  the  balance  of  the  $16,000  in  cash.  Mr.  Ryan  pre- 
pared a  memorandimi  of  said  agreement,  but  it  failed  to 
include  all  thereof.  It  provided  for  the  payment  of  the 
1906  taxes,  which  were  estimated  at  $350,  and  the  payment 
of  $15,650  in .  addition  thereto ;  payment  to  be  made  as 
follows:  "The  said  Ragsdale  agrees  to  pay  to  the  said 
Mary  A.  Turner  the  sum  of  $5,650  in  cash  and  agrees  to 
pay  one  certain  note  and  mortgage  for  $10,000  running  to 
the  Equitable  Life  Insurance  Company  of  Iowa."  The 
deal  was  closed  on  the  basis  of  this  contract  during  the 
plaintiff^s  absence  from  home.  When  he  returned  he  dis- 
covered that  there  was  nearly  a  year's  interest  unpaid  on 
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the  mortgage  in  question,  and  that  $350,  the  amount  which 
had  been  estimated  as  the  tax  for  1906,  was  too  small  by 
several  dollars.  This  action  followed  a  failure  to  adjust 
the  matter. 

There  is  nothing  in  this  case  but  a  question  of  fact, 
and  it  is  not  at  all  a  serious  one.  In  her  answer  the  de- 
fendant admitted  that  she  has  made  an  oral  contract  with 
Ragsdale  whereby  she  agreed  to  sell  him  the  property  for 
$16,000.  She  also  admitted  that  the  taxes  of  1906  were 
unpaid  at  the  time  she  conveyed,  and  that  she  was  to  pay 
them.  She  also  admitted  that  the  mortgage  to  the  insur- 
ance company  was  to  be  assumed  by  Ragsdale  as  a  part 
of  his  payment  of  $16,000  for  the  property.  In  addition 
to  this  admission  in  the  pleading,  the  record  conclusively 
shows  that  $16,000  was  the  purchase  price  of  the  property 
agreed  upon  by  the  parties,  that  payment  was  to  be  -made 
by  Ragsdale  assuming  the  mortgage  in  whatever  sum  might 
be  due  and  paying  the  1906  tax.  It  is  further  conclusive- 
ly shown  that  he  paid  $5,650  in  cash  to  the  defendant  and 
paid  over  $350  taxes.  The  cash  payment  and  the  taxes 
amounted  to  over  $6,000,  and  the  face  of  the  mortgage 
being  $10,000,  and  there  being  over  $10,000  due  on  it 
at  the  time  the  conveyance  was  ihade  to  Ragsdale,  it  is 
very  apparent  that  Ragsdale  did  not  get  the  property  at  the 
price  agreed  upon. 

While  the  defendant  strenuously  insists  that  the  evi- 
dence does  not  show  mutual  mistake  in  the  written  con- 
tract, we  are  unable  to  agree  with  such  contention.  One  of 
two  things  is  absolutely  true:  Either  it  was  a  mutual  mis- 
take on  the  part  of  young  Ragsdale  and  Mr.  Ryan,  or 
there  was  gross  fraud  on  the  part  of  the  latter,  and,  as 
fraud  is  not  charged  or  intimated,  it  is  very  clear  that 
there  was  mutual  mistake. 

The  appellant  says,  however,  that  it  is  too  late  to  cor- 
rect a  mutual  mistake  in  the  written  contract,  because  it 
has  been  superseded  by  the  deed,  and  the  plaintiflPs  remedy, 
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if  he  has  any,  is  based  upon  the  deed  itself.  We  do  not 
agree  with  this  proposition.  While  the  action  was  brought 
in  equity  and  asked  for  a  reformation  of  the  contract,  we 
do  not  think  such  an  action  was  necessary.  The  plaintiff 
might  have  sued  at  law  to  recover  money  paid  through 
mistake  without  basing  his  action  on  the  contract  at  all, 
and,  if  the  defendant  had  then  sought  to  defeat  the  action 
by  proving  the  written  contract,  it  would  clearly  have  been 
competent  for  the  plaintiff  to  show  that  such  writing  did 
not  embody  the  true  contract  between  the  parties.  No  ob- 
jection was  made  to  the  form  of  the  action,  and  hence 
there*  was  no  error,  however  unnecessary  it  may  have  been 
to  reform  the  contract.  The  vital  proposition  in  the  case 
is:  Was  the  plaintiff  entitled  to  recover  the  amount  over- 
paid on  the  purchase  price  of  the  property?  There  is  no 
question  but  what  he  was. 

The  judgment  was  therefore  right,  and  it  is  affirmed. 


AfiifiPR  Mercantile  Co.  v.  Queen  Insurance  Company 
OF  America,  Appellant. 

Insurance:  voidable  contract.    A  policy  of  insurance  issued  by  an 

1  agent  covering  the  property  of  a  corporation  in  which  he  is 
a  stockholder,  and  also  otherwise  interested  as  the  cashier  and 
stockholder  in  a  bank  owning  stock  in  the  corporation,  is  voidable, 
unless  notice  of  that  fact  is  communicated  to  the  insurance  compa- 
ny and  the  objection  is  waived. 

Same:    dual  capacity  op  issuing  agent:    waiver.    Where  a  loss 

2  was  adjusted  by  one  having  authority  to  transact  all  business 
incident  to  his  employment,  and  having  full  knowledge  that  the 
agent  who  wrote  the  policy  was  financially  interested  in  the  cor- 

.  poration  owning  the  insured  property,  but  made  no  objection  to 
payment  of  the  loss  on  account  of  that  fact,  and  the  insured  was 
put  to  trouble  and  expense  in  preparing  and  executing  proofs 
of  loss,  the  company  was  estopped  from  objecting  to  the  issuing 
agent's   dual   capacity. 
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Appeal  from  Union  District  Covrt. — ^Hon.  IL  M. 
"^owNER,   Judge. 

Saturday,  March   13,   1909. 

Action  for  loss  under  insurance  policy  resulted  in  a 
judgment  as  prayed.     The  defendant  appeals. — Affirmed, 

Temple  £  Temple,  for  appellant. 

Svilivan  &  Sullivan;  for  appellee. 

Ladd,  J, — ^A  policy  of  insurance,  covering  the  stodt 
of  merchandise  owned  by   the  plaintiff,   was  issued   Jan- 
uary 9,  1905,  by  D.  W.  Stevenson  as  recording  agent  of 
defendant.     Stevenson  was  cashier  and  stock- 
voidable   '        holder  of  a  bank  which  held  some  stock  in 

contract.  i  i    •      •«•  *         i      -i 

the  plaintiff  company,  and  also  was  a  direc- 
tor and  the  treasurer  of  said  company.  These  facts  were 
set  up  by  way  of  defense,  and  that  they  were  sufficient, 
in  the  absence  of  waiver  or  estoppel,  appears  from  Arispe 
Mercantile  Co.  v.  Capital  Insurance  Company,  133  Iowa, 
272. 

The  reply  pleaded  a  waiver  and  ratification  in  that 
defendant's    adjuster,    with    full    knowledge   of    the    facts, 
put  plaintiff  to  the  trouble  and  expense  of  furnishing  proofs 
Same-  dual        ^^  ^^^^'     ^'   ^'   Carpenter  was   defendant's 
Swing^'agcnt:    adjuster  for  the  territory,   including  Arispe, 
waiver.  ^^^    owiug    to    sickucss,    he    invited    A.    A. 

Clark,  who  was  agent  of  the  Phoenix  Insurance  Company 
of  Brooklyn,  to  adjust  the  loss  in  his  stead,  and  the  latter, 
in  connection  with  J.  F.  Rice,  representing  the  Des  Moines 
Fire  Insurance  Company,  went  to  Arispe  on  February  1, 
1905,  and  there  investigated  the  loss.  What  occurred  then 
is  somewhat  in  dispute.  Stevenson  testified  that,  in  re- 
sponse to  an  inquiry  by  Clark,  he  told  the  latter  who  the 
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officers  and  agents  of  the  plaintiff  company  were,  that  he 
(Stevenson)  was  treasurer  and  one  of  its  directors,  and 
that  the  bank  of  which  Clark  knew  he  was  cashier  also 
owned  stock  in.  the  company.  This  evidence  was  corro- 
borated by  two  other  witnesses,  but  denied  in  part  by 
Clark.  With  the  assistance  of  Phillips,  plaintiff's  book- 
keeper, Clark  examined  the  books,  and  also  the  bills  ascer- 
taining the  value  of  the  goods  destroyed.  The  entire  day 
was  given  to  this  by  plaintiff's  officers,  as  its  evidence 
tended  to  show,  subsequent  to  imparting  the  above  informa- 
tion. Upon  computation  and  apportionment  among  the 
several  companies  it  was  found  that  defendant's  portion  of 
loss  was  $1,729.79.  Clark  prepared  proofs  of  loss,  and 
required  these  to  be  signed  by  plaintiff's  officers,  and  the 
company  itself  through  its  president,  who  swore  to  it. 
He  also  prepared  a  schedule  containing  the  data  in  detail, 
with  computation  and  a  statement  of  the  amount  allowed 
as  that  above  stated.  The  proofs,  with  this  schedule,  were 
transmitted  to  the  company's  office  in  Chicago,  where  it 
was  received  February  6th.  According  to  the  witnesses 
for  the  plaintiff,  Clark  advised  them  that  the  company 
would  avail  itself  of  the  sixty  days  allowed  within  which 
to  pay  the  loss.  In  a  letter  to  Stevenson  as  treasurer  of 
the  company,  dated  February  27th,  the  insurance  company 
wrote  that:  "As  we  previously  advised  you  we  referred  the 
matter  of  prepayment  of  the  claim  to  special  agent  Carter, 
and  he  advised  us,  after  conferring  with  other  adjusters, 
that  with  the  exception  of  the  Des  Moines  Insurance  Com- 
pany, the  companies  all  agreed  to  pay  the  loss  at  maturity; 
we  therefore  do  not  care  to  send  draft  in  advance  of  that 
time."  It  thus  appears  that  the  jury  might  have  found 
that  the  adjuster,  after  being  fully  advised  of  the  relation- 
ship of  Stevenson  to  the  plaintiff  company,  proceeded  with 
the  examination  of  its  books  and  bills,  exacted  their  pro- 
duction and  the  assistance  of  the  officers  in  ascertaining 
their  contents,  and  required  the  execution  of  the  proofs  of 
Vol.  I4X  Ia.— 39 
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loss.  As  adjuster  of  the  loss  for  defendant^  Clark  was  en- 
dowed ^Svith  authority  to  transact  all  business  within  the 
scope  of  his  employment"  (section  1750,  Code)  ;  and,  as 
such  adjuster  might  waive  any  condition  affecting  the  val- 
idity of  the  policy  (Acid  Manufacturing  Company  v.  In- 
surancG  Company,  126  Iowa,  226),  the  policy  was  not  void 
because  of  Stevenson's  dual  relationship  to  the  pajrties.  It 
was  voidable  only,  and  subject  to  ratification  by  the  com- 
pany or  to  repudiation  precisely  as  though  voidable  be- 
cause of  some  breach  of  condition.  The  insurer  was  charg- 
ed with  the  knowledge  acquired  by  the  adjuster;  and  if, 
after  ascertaining  the  facts,  it  proceeded  as  though  the 
policy  were  valid,  and  through  such  adjuster  induced  the 
plaintiff  to  go  to  trouble  and  expense,  in  the  production  of 
its  books  and  bills,  to  expend  time  in  aiding  the  investiga- 
tion, and  to  furnish  proofs  of  loss,  it  ought  not  thereafter 
be  permitted  to  set  up  the  invalidity  of  the  policy.  The 
only  ground  upon  which  it  could  have  made  the  require- 
ments mentioned  was  its  obligation  to  perform  as  stipu- 
lated in  the  contract;  and,  having  induced  plaintiff  to  act 
to  its  disadvantage  in  reliance  thereon,  it  was  estopped  from 
thereafter  changing  its  position  to  the  plaintiff's  prejudioeu 
These  propositions  are  too  well  settled  to  require  the  ci- 
tation of  authority. — Affirmed. 


Gboege  E.  Dee,  Appellant,  v.  Sears-Nattingeb  Auto- 
mobile Company,  Paul  V.  Patti  and  C.  P.  Miixer, 
Interveners. 

Raffling:  transfer  of  title:  legality:  estoppel.  Where  the  own- 
I  er  of  an  automobile  disposed  of  the  same  by  means  of  a  raffle 
and  made  no  attempt  to  rescind,  but  gave  the  successful  party 
,  an  order  for  the  machine  on  those  in  actual  possession  of  the 
same,  there  was  an  effectual  transfer  of  title  as  between  the  owner 
and  such  successful  party;  and  the  parties  in  possession  were  in 
no  position  to  question  the  legality  of  plaintiff's  title,  because  ac- 
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quired  through  a  raffle,  especially  after  recognizing  the  order  and 
agreeing  to  hold  the  same  for  the  transferee. 

Replevin:  pleading:  evidence.  *  In  an  action  for  the  recovery  of 
2  personalty  where  the  issue  is  simply  as  to  whether  defendant 
agreed  to  hold  the  property  as  plaintiff'-s  bailee,  the  plaintiff  may 
prove  without  pleading  the  fact  that  a  stipulation  in  the  receipt 
given  for  the  property  is  not  binding  upon  him,  because  inserted 
without  his  knowledge  and  contrary  to  the  oral  agreement 

Appeal  from  Polk  District   Court. — Hon.   Jesse  A. 
MiLLEB^    Judge. 

Tuesday,  Novembeb  24,  1908. 

Eeheaeino  Denied  Tuesday,  Majioh  J6,  1909. 

Action  to  recover  possession  of  an  automobile,  claimed 
by  plaintiff  as  owner  and  alleged  to  be  in  the  possession  of 
the  defendant  las  bailee.  The  defendant  alleged  that  the 
ownership  of  the  machine  was  jointly  in  plaintiff  and  the 
two  interveners,  under  a  written  agreement  that  it  should 
be  held  for  them,  and  only  delivered  on  a  written  order 
signed  by  all  three  of  them,  and  that  no  such  order  had 
been  presented  to  defendant  by  the  plaintiff.  At  the  con- 
clusion of  the  evidence  offered  for  plaintiff  the  court  di- 
rected a  verdict  for  the  defendant,  and  plaintiff  appeals. 
— Reversed. 

Ira  W.  Anderson  and  /.  K.  Macomber,  for  appellant 

Mills  &  Perry,  for  appellees. 

McClain,  J. — There  is  testimony  in  the  record  tend- 
ing to  show  that  the  automobile  in  question  was  put  up  by 
the  owner,  one  Yan  Werden,  at  a  raflBe;  that  plaintiff  was 
the  holder  of  tickets  in  this  raffle ;  that  at  the  conclusion  of 
the  drawing  Van  Werden  gave  to  plaintiff  an  order  on 
defendant  in  whose  possession  the  machine  bad  been  dur* 
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ing  the  time  the  tickets  were  being  sold  and  the  raffle  con- 
ducted, advising  defendant  as  follows:  "Mr.  Dee  has 
drawn  the  automobile,  so  you  can  deliver  it  to  him  as  I 
telephoned  you;"  that  plaintiff  presented  this  order  to  de- 
fendant, and  asked  that  defendant  recognize  the  order  and 
keep  the  machine  on  storage  for  plaintiff;  that  an  officer 
of  the  defendant  took  and  retained  this  order,  and  pro- 
posed to  give  to  plaintiff  a  receipt  for  the  machine;  that 
the  instrument,  purporting  to  be  a  receipt,  but  containing 
a  stipulation  that  the  machine  should  be  held  as  the  joint 
property  of  plaintiff  and  interveners,  and  only  delivered  on 
their  joint  order,  was  delivered  to  plaintiff,  who,  believing 
the  instrument  to  be  a  simple  receipt  to  him  from  de- 
fendant for  the  machine,  accepted  and  retained  it  without 
knowledge  of  its  contents,  he  being  unable  to  read  the  in- 
strument on  account  of  defective  sight,  and  being  assured 
that  it  was  such  receipt  as  he  had  requested;  and  that  sub- 
sequently, on  demand  by  the  plaintiff  for  the  possession 
of  the  machine,  with  tender  of  the  storage  charges,  defend- 
ant refused  to  deliver  the  machine  to  plaintiff.  In  their 
arguments  counsel  have  discussed  many  questions  which 
we  think  are  not  involved  in  determining  the  correctness 
of  the  court's  holding  that  there  was  no  evidence  to  sustain 
plaintiff's  right  of  recovery.  From  a  finding  made  of 
record  by  the  trial  judge  it  appears  that  under  the  evidence 
he  considered  plaintiff's  title  to  be  so  affected  with  the  il- 
legal nature  of  the  transaction  as  that  he  could  not  recover, 
and  this  is  the  only  view  of  the  case  which  we  think  it 
necessary  to  discuss. 

There  is  nothing  in  the   record  to  indicate  that  de- 
fendant was  a  stakeholder  of  the  machine.     The  fact  that 

a    part   of   the    proceedings    connected    with 

'*  trtMfc^^of        t^®   drawing   took   place   in   the   defendant's 

cstoppdf*^*^'     garage   is  wholly  immaterial  with  reference 

to  this  question.     Defendant  was  not  to  de- 
termine the  result  of  the  drawing.    That  was  left  to  other 
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persons  for  decision,  and,  so  far  as  this  record  shows,  was 
decided  by  Van  Werden  himself.  Up  to  the  time  the  draw- 
ing was  decided  Van  Werden  had  the  entire  ownership  and 
constructive  possession  of  the  machine.  He  then  recognized 
plaintiff  as  entitled  to  possession,  and  did  not  attempt  to 
rescind  on  account  of  illegality  in  the  transaction,  nor  ob- 
ject to  the  delivery  of  the  machine  tO  plaintiff.  If  defend- 
ant had  delivered  actual  possession  of  the  machine  to  plain- 
tiff on  this  order,  and  plaintiff  had  taken  the  machine 
away,  neither  defendant  nor  Van  Werden,  nor  any  other 
party  to  the  illegal  transaction,  could  have  questioned  plain- 
tiffs right  on  the  ground  of  illegality.  After  property  has 
been  delivered  to  the  successful  party  in  consequence  of  a 
bet  or  wager  it  is  too  late  for  another  party  to  the  trans- 
action to  attempt  rescission  or  raise  the  question  of  il- 
legality. Trenery  v.  Ooudie,  106  Iowa,  693;  Okerson  v. 
Crittenden,  62  .Iowa,  297 ;  Thrift  v.  Redman,  13  Iowa, 
26 ;  Himmelman  v.  Pecaut,  133  Iowa,  503.  Defendant,  as 
Van  Werden's  bailee,  had  nothing  to  do  with  the  legality 
of  the  transfer  of  title  from  Van  Werden  to  plaintiff; 
but,  in  any  event,  if  defendant  recognized  plaintiff  as  the 
owner  of  the  machine  by  accepting  Van  Werden's  order 
and  agreeing  to  hold  the  machine  for  plaintiff,  it  was  then 
too  late  to  go  into  the  legality  of  the  transaction  between 
Van  Werden  and  plaintiff.  It  is  to  be  borne  in  mind  that 
defendant  is  not  now  claiming  to  hold  the  machine  for  Van 
Werden,  but  insists  that  it  has  become  bailee,  not  for 
plaintiff,  but  for  plaintiff  and  interveners  as  joint  owners. 
The  question  as  to  the  validity  of  the  transfer  of  title  from 
Van  Werden  to  plaintiff  as  the  result  of  a  lottery  scheme 
is  finally  disposed  of,  so  far  as  this  case  is  ^concerned,  by 
the  evidence  showing  that,  as  between  Van  Werden  and 
plaintiff,  the  transfer  of  title  has  been  completed  and  the 
title  of  Van  Werden  effectually  extinguished. 

When  plaintiff  proposed  to  testify  as  a  witness  that 
defendant  accepted  the  Van  Werden  order  and  assented  to 
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hold  the  machine  as  bailee  for  plaintiff,  the  court  ruled 
that  such  oral  testimony  was  inadmissible, 
piiding:*  foT  the  reasou  that  plaintiff  admitted  the  re- 
ceipt of  some  instrument  in  writing  delivered 
to  him  by  or  in  behalf  of  the  defendant  This  instrument, 
already  referred  to,  had  not  been  received  in  evidence 
except  for  purposes  of  identification,  and  we  think  that, 
until  it  was  shown  that  the  obligations  of  defendant  as 
bailee  were  evidenced  in  writing,  it  was  not  proper  to  ex- 
clude plaintiflf^s  testimony  as  to  a  parol  acceptance.  But 
however  this  may  be,  a  more  important  consideration  is 
that  a  receipt  in  writing  does  not  exclude  parol  evidence 
of  the  fact  of  such  receipt  It  is  said  for  appellee  that 
the  instrument  yrsLS  more  than  a  receipt;  that  it  contained 
a  stipulation  in  the  nature  of  a  contract  But  plaintiff 
was  proposing  to  prove  that  the  stipulation  in  the  instru- 
ment was  not  binding  upon  him.  Evidence  to  this  effect 
for  plaintiff  was  admissible  without  any  pleading,  for  the 
issue  was  simply  whether  defendant  had  agreed  to  hold  the 
machine  as  plaintiffs  bailee.  The  court  erred,  therefore, 
in  excluding  evidence  offered  for  plaintiff  that  defendant 
orally  agreed  to  keep  the  machine  as  plaintiff's  bailee,  and 
further  erred  in  directing  a  verdict  for  defendant  on  the 
record;  for  there  was  enough  in  plaintiff's  evidence  to 
show  that  the  title  of  the  machine  had  passed  to  him,  in 
the  absence  of  any  proof  to  the  contrary.  While  something 
had  been  said  in  the  cours^e  of  the  trial  with  reference  to 
the  receipt  as  proving  joint  ownership  in  interveners  with 
plaintiff,  no  competent  evidence  of  that  fact  had  been  in- 
troduced when  plaintiff  rested  his  case  and  a  verdict  for 
defendant  was  directed. 

The  judgment  is  therefore  reversed. 
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141    m 
Maby  Jones,  Administratrix  of  the  Estate  of  M.  F.         *^      ^ 

Jones,  Appellant,  v.  O.  P.  Hebbick,  Appellee. 

Master  and  servant:  negligence  op  master:  evidence.    In  an  action 

1  for  the  death  of  an  employee  resulting  from  injuries  received 
from  the  breaking  of  the  hoist  chain  of  a  grader,  the  evidence 
is  held  sufficient  to  support  a  finding  that  defendant  was  negligent 
in  using  the  defective  chain. 

Same:  negligence:  safe  place  to  work:  contributory  negligence. 

2  An  employee  assisting  in  the  operation  of  a  grader,  when  re- 
quired to  go  beneath  the  machinery  to  aid  in  starting  the  belt 
by  which  it  was  operated,  had  the  right  to  assume  that  it  was 
so  constructed  that  it  was  a  reasonably  safe  place  in  which  to 
work,  in  the  absence  of  any  knowledge  or  warning  that  the 
machinery  was  defective.  In  the  instant  case  the  circumstances 
are  such  that  the  issue  of  plaintiff's  negligence  should  have  been 
submitted  to  the  jury. 

Same:  scope  of  employment:  evidence.    Evidence  that  teamsters  en- 

3  gaged  in  hauling  dirt  from  a  grader  were  requested  by  the  person 
in  charge  of  the  machine  to  assist  in  starting  the  elevator  by 
going  underneath  the  same  is  held  sufficient  to  warrant  a  find- 
ing that  such  was  the  custom,  and  that  plaintiff  in  so  doing  was 
not  a  volunteer  but  in  performance  of  a  duty  incident  to  his 
employment. 

Same:  custom:  evidence.     While  a  custom  can  not  be  established 

4  by  proof  of  a  single  act  or  transaction,  still  it  may  be  shown 
by  the  testimony  of  a  single  witness.  In  the  instant  case,  how- 
cveftfthe  evidence  was  not  of  a  custom,  but  of  the  fact  that  in 
ope^ting  a  grader  it  was  customary  for  the  employees  to  assist 
in  starting  the  elevator  when  clogged  by  going  underneath  the 
same,  and  was  competent  for  the  purpose  of  showing  that  plain- 
tiff in  9o  doing  was  acting  within  the  line  of  his  duty. 

Appeal  from  Franklin  District  Court, — Hon.  R.   M. 
Wright,    Judge. 

Tuesday,  November  24,  1908. 
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Heheabino  Denied  Tuesday^  Maeoh  16^  1909. 

Action  for  damages  resulting  in  a  verdict  directed 
for  defendant  and  judgment  entered  thereon.  The  plain- 
tiff appeals. — Reversed. 

John  M.  Hemingway,  for  appellant 

/.  E.  Macomber,  for  appellee. 

Ladd,   C.   J. — I.     The  plaintiff  is   administratrix  of 

the  estate  of  her  deceased  husband,   who,  on  August  14, 

1906,  was  killed  by  the  falling  of  an  elevator  attached  to 

I.  Master  and       a  grader.     This  machine  was  moved  by  ten 

negligence         or  twclvc  horscs  in  frout  and  six  or  eiisht 

of    master: 

evidence.  horscs  behind.     At  the  side,  at  right  angles 

with  the  grader,  was  an  elevator,  or  carrier,  two  or  two  and 
one-half  feet  wide  and  about  nine  feet  long,  hinged  to 
the  grader  near  the  bottom,  and  supported  by  a  chain  on 
each  side  attached  near  the  outer  end.  These  chains  passed 
back  to  the  grader  and  in  some  way  were  connected  with 
another  which  was  fastened  to  a  wheel,  by  turning  which 
the  end  of  the  elevator  was  raised  or  lowered  as  might  seem 
necessary.  The  earth  was  taken  from  the  plow  beneath  the 
grader  and  carried  on  an  apron  or  belt  up  the  elevator 
to  the  end,  where  it  was  dropped  into  a  wagon  hauled 
along  as  the  grader  moved.  Several  men  and  teams  were 
engaged  in  hauling  the  dirt  so  loaded  to  a  dump  about 
thirty  rods  distant,  and  among  these  was  deceased.  The 
grader  was  operated  by  three  men,  one  of  whom  drove 
the  teams  in  front,  and  another  those  behind,  and  the 
third,  Meeker,  who  rode  on  the  grader,  managed  the 
plow  which  threw  up  the  dirt  and  the  carrier  which  ele- 
vated it  to  the  wagons,  and  he  was  in  charge  of  the 
work  generally.  The  earth  frequently  clogged  the  ele- 
vator, when  it  became  necessary  to  clean  it  out  with  shov- 
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els  from  above  or  to  assist  in  starting  it  by  tightening 
the  apron.  This  was  done  by  seizing  the  apron  from  be- 
neath and  pulling  down  when  the  grader  started  or  was 
moving.  On  the  occasion  in  controversy,  Foster,  who  was 
employed  to  do  anything  required,  noticed  the  elevator 
stop,  and,  as  he  went  for  a  shovel,  deceased  leaped  from 
his  wagon,  some  twenty  feet  away,  and  went  beneath  the 
carrier  as  Foster  returned  to  it,  when  Meeker,  who  was 
in  charge  of  the  work,  called  out,  "Stand  back  boys!  get 
away  from  there!  Foster,  get  away!'*  or  "Stand  back, 
Foster!  get  away!  stand  back!'*  or  "Stand  back,  boys! 
stand  back,  Foster!"  and,  as  Foster  moved  back  slightly, 
deceased  pulled  down  on  the  apron,  the  chain  broke,  and 
the  carrier  fell  on  him,  inflicting  injuries  owing  to  which 
he  expired  in  a  few  minutes.  The  negligence  charged  is 
that  an  insufficient  and  defective  chain  was  used  to  work 
the  carrier.  As  this  chain  was  but  three-eighths  of  an  inch 
in  diameter,  and  the  evidence  tended  to  show  it  had  been 
broken  a  short  time  previous,  and  that  the  link  broken  was 
half  worn  through,  and  also  that  it  was  at  a  place  readily 
observable  by  Meeker,  the  jury  might  have  found  defend- 
ant to  have  been  negligent  in  the  respects  charged. 

II.     And  it  can  not  be  said  as  a  matter  of  law  that 
deceased,   if  in  the  line  of  his   duty,   was  negligent.      If 
required  to  go  beneath  the  carrier  in  order  to  aid  in  start- 
ing the  apron,  the  employees  had  the  right 
^l^^m        *^   assume   that   the  machinery   was   so  con- 
contributory      structcd    that    the    place    was    a    reasonably 
negligence.        g^£^  placc  to  work.     Of  coursc,  if  a  chunk 
of  earth  were  toppling  from  the  end  of  the  elevator,  any 
one  would  know,  as  a  witness  testified,  that  it  would  be 
dangerous  to  go  beneath  it.     So,  too,  if  any  one  was  aware 
that   the  chains  were  insecure.     But   there   is  nothing  in 
the  record  before  us  indicating  that  deceased  knew  of  or 
was  put  on  inquiry  concerning  any  defect  in  the  machin- 
ery.    The  warning  of  Meeker  was  at  the  instant  the  ele- 
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vator  fell  and  was  not  necessarily  inconsistent  with  de- 
ceased continuing  at  what  he  was  doing.  Pulling  down 
on  the  apron  merely  aided  the  machine  when  it  started, 
or  was  going,  to  move  the  apron  with  its  load  of  dirt 
The  grader  was  standing,  and  deceased  might  well  have 
construed  what  Meeker  said  as  warning  the  other  men 
to  stand  aside,  as  he  was  about  to  start,  and  especially  as 
he  directed  Foster,  who  was  about  to  shovel  the  dirt 
out,  to  get  away.  In  view  of  the  circumstances,  we  are 
of  opinion  that  the  issue  as  to  whether  deceased  by  his 
own  negligence  contributed  to  his  injury  was  for  the  jury. 
III.  But  appellee  contends  that  deceased  was  a 
mere  volunteer  and  not  engaged  in  the  line  of  his  employ- 
ment. He  was  an  employee,  with  two  teams  and  wagons 
g^^^.  was  engaged   in  hauling  dirt  from  the  ele- 

Jmpk)yment:      vator  to  the   dump.      The  evidence  was   to 
evidence.  ^j^^  ^g^^^  ^j^^^  Mccker  frequently  went  be- 

neath the  elevator,  when  clogged,  and  pulled  down  on 
the  apron  so  as  to  aid  in  starting  it  There  was  no  show- 
ing that  the  teamsters  then  engaged  in  hauling  did  this 
or  were  requested  to.  One  Hinton  testifie<J  that  some  time 
previous  Meeker  had  requested  him  to  assist  in  starting 
the  elevator,  but  that  he  had  refused  because  he  could  not 
leave  his  team.  One  Hanson,  who  drove  one  of  the  teams 
of  deceased  for  about  a  month  prior  to  the  middle  of 
July  previous,  though  on  the  same  grade  about  one  and 
one-half  miles  from  where  the  accident  occurred,  testified 
that,  when  the  elevator  clogged,  the  teamsters  would  go 
underneath  it  and  pull  down  on  the  apron  to  start  it, 
that  Meeker  had  directed  him  to  do  so  even  when  a  wagon 
was  not  under  the  end,  and  that  this  was  of  frequent 
occurrence,  though  he  was  not  employed  to  do  this  work, 
and  that  he  had  heard  him  call  on  other  teen  to  assist 
in  starting  the  elevator.  There  was  no  showing  of  what 
deceased  was  employed  to  do,  other  than  as  stated.  As 
the  grader  was  being  operated  by  the   same  person  who 


Digitized  by  LjOOQiC 


March  1909]       In  ee  Estate  of  Jones.  619 

employed  the  teamsters,  he  might  have  required  them  to 
assist  in  managing  the  elevator  as  well  as  driving  the 
teams.  That  they  did  so  frequently  at  the  instance  of 
the  person  in  charge  of  the  work,  even  though  some  weeks 
previous  to  the  accident,  tended  to  show  that  this  was  the 
method  employed  in  performing  the  work,  and  that  in 
going  beneath  the  elevator  and  pulling  on  the  apron  de- 
ceased and  other  teamsters  were  acting  within  the  line 
of  their  employment.  From  such  evidence  the  jury  might 
have  found  that  this  was  the  customary  method  df  doing 
the  work,  and  therefore  that  deceased  in  what  he  did  was 
not  a  volunteer,  but  in  the  performance  of  a  duty  exacted 
from  teamsters  when  the  elevator  clogged. 

IV.     Appellee    urges    that    the   custom   in    doing   the 

work  can  not  be  proven  by  a  single  witness.     Of  course, 

a  single  act  or  transaction  is  not  enough  to  warrant  the 

inference    that    such    act    or    transaction    i? 

custom:  customary ;    but   we   know    of   no   authority 

evidence.  i      ,       .  ,  .  i      i         .. 

declaring  the  practice  or  method  of  per- 
forming labor  may  not  be  proven  by  one  witness.  True, 
there  has  been  some  controversy  as  to  whether  a  local  cus- 
tom may  be  shown  by  a  single  witness,  but  the  rule  seems 
to  have  been  settled  by  modem  decisions  that  the  testimony 
of  one  witness  may  be  sufficient.  Southwest  Ya.  M.  & 
L.  Co.  V.  Chase,  95  Va.  50  (27  S.  E.  826) ;  Robinson  v. 
U.  8.,  13  Wall.  363  (20  L.  Ed.  653) ;  Vail  v.  Rice,  6 
N.  Y.  155 ;  Partridge  v.  Forsyth,  29  Ala.  200 ;  3  Wigmoro 
on  Evidence,  section  2053.  But  the  testimony  was  not  of 
a  local  custom,  but  of  the  particular  method'  or  system 
adopted  by  defendant  in  operating  a  grading  outfit,  and 
for  that  purpose  it  was  competent  (see  1  Wigmore,  Evi- 
dence, section  379)  and  in  connection  with  other  evidence 
was  sufficient  to  carry  the  issue  as  to  whether  deceased 
was  engaged  in  his  line  of  duty  to  the  jury. — Reversed. 
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Lulu  Kern,  Administratrix  of  the  Estate  of  V.  D.  Kern, 
Deceased,  Appellant,  v.  The  Des  Moines  City  Rail- 
way Co.,  Appellee. 

Appeal:  direction  of  verdict:  review.     Upon  reviewing  a  directed 

1  verdict  the  appellate  court  will  adopt  that  view  of  the  case 
most  favorable  to  the  unsuccessful  party;  and  where  from  the 
whole  evidence  reasonable  minds  may  differ  as  to  the  weight 
of  the  evidence,  or  inferences  to  be  drawn  therefrom,  the  con- 
clusions will  be  held  to  be  for  the  jury,  and  for  the  purposes  of 
the  appeal  will  be  resolved  in  favor  of  the  unsuccessful  party. 

Street  railwajrs:  collision  :  negligence.    The  fact  that  a  street  car 

2  was  being  operated  at  an  unlawful  rate  of  speed  at  the  time  of 
injury  to  a  pedestrian  from  collision  is  enough  to  take  the  issue 
of  negligence  to  the  jury. 

Opinion  evidence:  speed  of  cars.    A  witness  who  has  shown  some 

3  knowledge  as  to  the  speed  of  a  street  car  may  testify  on  the  sub- 
ject, although  not  an  expert. 

Evidence:  res  gestae.     Statements  of  the  motorman  of  a  street  car 

4  regarding  an  accident  and  made  immediately  thereafter  arc  ad- 
missible as  part  of  the  res  gestae,  regardless  of  the  purpose  in 
offering  the  same;  and  an  erroneous  ruling  in  excluding  the  same 
will  be  presumed  to  have  been  prejudicial,  unless,  as  is  ordinarily 
required,  the   successful   party   shows   otherwise. 

Evidence:  description  of  injuries.     Where  there  was  doubt  as  to 

5  how  and  where  a  deceased  was  struck  by  a  street  car  and  his 
position  when  he  was  struck,  a  physician  should  have  been  per- 
mitted to  give  the  nature  and  a  description  of  his  injuries  in 
aid  of  a  solution  of  these  questions,  even  though  the  accident  and 
resulting  death  were  admitted. 

Same.    Where  the  issues  in  an  action  for  the  death  of  one  injured  in 

6  a  street  car  accident  involved  a  liability  under  the  doctrine  of  the 
last  clear  chance,  and  also  the  question  of  decedent's  negligence, 
exclusion  of  the  motorman's  statements  concerning  and  immedi- 
ately following  the  accident  was  erroneous,  as  well  as  refusal  to 
permit  the  physician  to  describe  the  nature  and  character  of  the 
injuries ;  as  the  evidence  might  have  had  a  bearing  upon  either  or 
both  such  issues. 
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Street  car  accident:  contributory  negligence:  evidence.     Evidence 
7.    held  insufficient  to  show  as  a  matter  of  law  that  deceased  was 
guilty  of  contributory  negligence  in  attempting  to  cross  the  street 
car  track  for  the  purpose  of  boarding  an  approaching  car. 

Same:  presumption  as  to  speed.    A  pedestrian  having  observed  the 

8  approach  of  a  street  car  may  rely  on  the  presumption  that  it  is 
not  traveling  at  a  greater  rate  of  speed  than  is  permitted  by  the 
city  ordinance. 

Same:  negugence:  estoppel.    A  street  car  company  can  not,  through 

9  a  violation  of  rules  made  for  the  benefit  of  the  public,  place  one 
rightfully  on  the  street  in  a  perilous  position  and  then  to  avoid 
liability  for  injury  to  him  while  in  that  position  be  heard  to  say 
that  he  did  not  use  ordinary  prudence  for  his  own  safety 

Same:  contributory   negugence.     A   pedestrian   who   has   observed 

10  the  approach  of  a  street  car  is  not  as  a  matter  of  law  bound 
to  look  a  second  time,  but  having  located  the  same  he  may  rely 
on  the  assumption  that  it  will  be  run  at  the  usual  speed. 

Same.    Where  a  street  car  company  negligently  throws  a  pedestrian 

11  off  his  guard  and  puts  him  in  peril,  his  conduct  while  in  that 
situation  will  not  under  any  circumstances  be  regarded  as  con- 
tributing to  his  injury. 

Appeal  from  Polk  District  Court. — ^Hon.   Jesse  A. 
MiLLEB,   Judge. 

Tuesday,  Novembeb  24,  1908. 

BsHEAEiNa  Denied  Tuesday,  March  16,  1909. 

Action  at  law  to  recover  damages  for  the  death  of 
V.  D.  Kem,  due,  as  is  alleged,  to  defendant's  negligence 
in  operating  its  street  ears  on  one  of  the  streets  in  the 
city  of  Des  Moines.  At  the  conclusion  of  plaintiffs  evi* 
dence  the  trial  court  on  motion  directed  a  verdict  for  the 
defendant,  and  plaintiff  appeals. — Reversed. 

Oillespie  &  Bannister  and  Thos.  A.  Cheshire,  for 
appellant 
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N.  T.   Chiemsey  and  Parker,  Hewitt  &  Wright,  for 
appellee. 

Deemee,    J. — ^As   there   was    a    directed   verdict   for 
defendant  at  the  close  of  plaintiffs  testimony,   we  must 
take  that  view  of  the  case  most  favorable  to  plaintiff  which 
Appeal*  ^^  evidence   tends   to   disclose,   without,   of 

w'Jdkrtf  ®'      course,  indicating  that  this  is  the  one  which 
'^^^**^'  should  obtain  upon  trial  by  jury.     All  rea- 

sonable and  legitimate  inferences  which  the  testimony  will 
bear  must  be  resolved  in  favor  of  the  plaintiff;  and,  if 
on  the  whole  case  reasonable  minds  might  differ  regarding 
the  weight  of  the  testimony  or  the  inferences  to  be  drawn 
therefrom,  the  conclusions  are  for  a  jury,  unless,  giving 
to  the  testimony  its  most  favorable  aspect,  no  other  con- 
clusion may  fairly  be  drawn  save  the  one  arrived  at  by 
the  trial  court.  We  may  say  at  the  outset  that  we  are 
favored  with  a  copy  of  the  opinion  of  the  trial  court,  an- 
nounced when  passing  on  the  motion  to  direct,  from  which 
it  appears  that  the  motion  was  sustained  on  the  ground 
that  plaintiffs  intestate  had  not  shown  himself  free  from 
contributory  negligence.  This  much  for  the  reason  that 
with  this  thought  in  mind  the  case  may  be  better  under- 
stood as  we  proceed. 

V.  D.  Kern  was  an  insurance  agent,  living  at  1334 
East  Walnut  Street  in  the  city  of  Des  Moines.  He  was 
at  the  time  of  his  death  32  years  of  age,  and  had  a  wife 
and  children  dependent  upon  him.  He  had  been  troubled 
with  rheumatism,  but  it  is  claimed  had  recovered  before 
the  accident  in  question.  Grand  Avenue  in  the  city  of  Des 
Moines  is  one  of  the  principal  streets  in  that  city,  running 
from  its  western  limits  eastward  past  the  State  Capitol 
to  the  State  Fair  Grounds.  For  a  part  of  the  way  on  the 
east  side  of  the  Des  Moines  River  the  defendant,  an 
electric  street  railway  company,  occupied  this  street  with 
its  tracks — the  tracks  being  double  from  Twelfth  to  Four- 
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teenth  Streets  on  that  side  of  the  river.  At  the  crossing 
of  Grand  Avenue  with  East  Thirteenth  Street  the  rails 
of  these  tracks  are  four  feet  and  eight  inches  apart, 
and  the  south  rail  of  the  north  track  is  four  feet  and  four 
inches  distant  from  the  north  rail  of  the  south  track.  It 
was  Kern's  custom  to  take  defendant's  street  car  in  going 
to  and  returning  from  his  home,  and  he  almost  universally 
took  the  car  at  the  junction  of  Thirteenth  Street  with 
Grand  Avenue.  It  was  the  habit  and  custom  of  the 
street  car  company  to  stop  its  cars  for  the  ingress  and 
egress  of  passengers  at  the  far  side  of  the  crossing ;  that 
is  to  say,  it  passed  over  the  street  intersections  with  its 
cars  before  stopping  to  receive  or  discharge  passengers. 
There  is  an  ordinance  of  the  city  forbidding  a  greater 
speed  of  street  cars  than  eight  miles  per  hour  in  the 
business  district  and  than  twelve  miles  per  hour  in  the 
residential  section.  The  junction  of  Thirteenth  Street 
and  Grand  Avenue  and  all  other  places  in  the  inmiediate 
vicinity  are  in  residential  sections.  The  annual  state  fair 
was  in  progress  on  the  grounds  of  the  society  at  the  east 
end  of  Grand  Avenue  during  the  last  week  of  August  of 
the  year  1906,  and  the  street  cars  were  generally  heavily 
loaded,  and  ran  at  frequent  intervals  over  the  tracks  of 
the  defendant  company  on  East  Grand  Avenue.  The  cars 
and  trains  ran  both  east  and  west  over  and  upon  the  double 
tracks  above  described,  the  west-bound  cars  taking  the  north 
and  the  east-bound  cars  the  south  tracks.  East  Walnut, 
where  Kern  lived,  is  south  of  Grand  Avenue,  and  to  take 
the  west-bound  cars  he  went  north  on  Thirteenth  to  Grand, 
crossed  over  the  south  track  to  the  north  one,  and  to  take 
the  car  was  obliged  to  go  to  the  northwest  comer  of  the 
street  intersection  where  the  cars  were  stopped.  East 
Twelfth  Street  is  approximately  three  hundred  and  sev- 
enty-five feet  west  of  East  Thirteenth,  and  East  Fourteenth 
is  about  seven  hundred  feet  east  of  East  Thirteenth.  The 
grade  is  downward  from  Twelfth  to  Thirteenth,  and  for 
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some  distance  eastward,  from  Twelfth  to  Thirteenth  being 
1.22  per  cent  At  or  about  two  o'clock  in  the  aftemocm 
Kem  started  from  his  home  with  the  declared  purpose  of 
visiting  his  father,  who  lived  on  the  west  side  of  the  river. 
He  went  from  his  home  north  on  the  east  side  of  Thirteenth 
street,  came  to  Grand  avenue,  and  there  it  is  claimed  saw 
one  of  defendant's  trains  slowly  coming  from  the  east> 
made  up  of  the  usual  car  and  a  trailer,  close  to  the 
intersection  of  Grand  avenue  with  Thirteenth  street  At 
the  time  that  Kem  reached  the  southeast  comer  of  the 
intersection  of  these  streets  there  was  an  eastbound  car 
at  the  junction  of  Twelfth  street  with  Grand,  three 
hundred  and  seventy-five  feet  to  the  westward  from  Grand 
and  Thirteenth.  A  west-bound  car  had  passed  just 
before  Kern  came  to  Grand  avenue,  and  it  is  evident  from 
the  entire  record  that  Ker'ti  was  intending  to  take  the 
westbound  train,  which  was  then  nearing  the  street  inter- 
section when  he  reached  the  junction  of  Thirteenth  and 
Grand.  He  had  started  from  home  with  the  intention  of 
going  to  the  west  side  of  the  city,  had  gone  to  .the  place 
where  he  usually  took  the  street  cars,  and  was  observed 
passing  from  the  junction  of  Thirteenth  and  Grand  at  the 
southeast  comer,  northward  and  a  little  west  toward  the 
northwest  comer  of  these  street  intersections.  As  he 
approached  the  tracks,  the  west-bound  train,  instead  of 
passing  over  the  street  intersection  and  stopping  at  the 
far  side  thereof,  stopped  in  the  middle  of  the  street  inter- 
section for  some  purpose,  and  Kem  was  prevented  from 
getting  across  to  the  north  side  of  the  north  track  to  take 
the  car,  which  he  was  evidently  intending  to  board.  Just 
here  we  find  the  most  serious  dispute  in  the  case.  On  the 
one  hand,  it  is  contended  that  there  is  no  proof  that  Kem 
intended  to  take  the  west-bound  car,  and  no  testinuHiy 
that  he  saw  this  car,  which  was  now  very  close  to  the 
street  intersection.  It  is  also  contended,  on  the  behalf  of 
the  railway  company,  that  the  west-bound  car  was  stopped 
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because  Kem  was  either  upon  the  track  or  close  to  it 
and  to  avoid  striking  nim.  We  have  set  forth  enough  of 
the  record  to  show  that  a  jury  was  justified  in  finding 
that  Kem  was  intending  to  take  this  train,  and  had 
started  across  Grand  Avenue  for  that  purpose.  Whether 
or  not  he  saw  the  west-bound  train  which  he  was  intend- 
ing to  take  as  he  came  to  the  street  intersection  was  a 
question  for  a  jury,  under  all  the  circumstances  disclosed, 
which  in  part  consisted  of  some  testimony  that  deceased 
looked  in  the  direction  of  that  train  as  he  left  the  curb 
to  cross  the  street. 

There  was  also  testimony  from  which  a  jury  might 
have  found  that  the  west-bound  train  was  stopped  at  an 
unusual  place  because  it  had  carried  by  some  passengers 
who  wished  to  alight  at  Fourteenth  Street  east,  and  de- 
sired to  have  them  get  off  as  soon  as  possible.  As  these 
were  jury  questions,  we  must  assume,  for  the  purposes 
of  this  appeal,  that  they  would  have  been  resolved  in 
favor  of  plaintiff.  We  have,  then  this  west-bound  car 
stopping  before  crossing  the  street  intersection  of  Thir- 
teenth Street,  and  directly  in  front  of  deceased  as  he  was 
pursuing  his  way  toward  the  northwest  comer  of  the 
street  intersection.  Before  stopping,  the  bell  was  rung 
for  the  crossing,  and  considerable  noise  attended  the  act 
of  slowing  down.  A  jury  was  authorized  to  find  that, 
immediately  upon  the  stopping  of  the  west-bound  train 
in  the  path  which  deceased  was  pursuing,  he  started  'east- 
ward to  go  around  the  latter,  and  that  while  passing  along 
the  side  of  the  trailer,  he  was  struck  by  the  east-bound 
car  which  he  had  seen  at  Twelfth  Street  as  he  had  started 
to  cross  Grand  Avenue  to  take  the  west-bound  train.  This 
east-bound  car  was  running  at  a  speed  of  from  fifteen  to 
twenty-five  miles  an  hour,  and  a  jury  may  have  found 
that  it  was  running  at  even  a  greater  rate  than  the  highest 
here  named,  and  that  no  bell  or  gong  was  sounded  until 
just  as  the  car  reached  and  ran  over  plaintiff's  intestate. 
Vol.  141  Ia.— 40 
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The  car  was  going  so  fast  that  it  ran  from  one  hundred 
and  twenty-five  to  one  hundred  and  fifty  feet  after  it 
struck  Kern  before  it  was  brought  to  a  stop.  There  is 
no  direct  testimony  that  the  motorman  on  the  east-bound 
car  saw  deceased  until  just  as  it  struck  him ;  but,  as  no 
signal  was  given  until  inmiediately  before  the  collision,  a 
jury  may  have  concluded  that  he  did  not  see  Kern  until 
just  as  the  car  was  about  to  strike  him.  When  Kern 
was  struck,  or  just  immediately  before  that  time,  the  west- 
bound train  was  standing,  discharging  passengers;  but 
the  motorman  on  the  eastrbound  car  paid  no  attention, 
contrary  to  the  custom  of  motormen,  to  the  fact  that  he 
was  approaching  a  standing  train  from  which  passengers 
were  being  discharged,  and  did  not  slow  down  or  place  his 
car  under  control  as  he  came  to  the  standing  car.  All 
agree  that  Kern  was  struck  by  the  rapidly  moving  east- 
bound  car,  and  that  he  was  run  over,  receiving  injuries 
from  which  he  died  on  August  31,  1906. 

Little  or  nothing  is  said  regarding  the  sufficiency  of 

the   testimony   to  justify   a  finding   of  negligence   on    the 

part  of  the  defendant's  employees  in  the  operation  of  the 

c  two  cars  or   trains  of  which   we  have  been 

2.    bTREET 

winliSn!'  speaking.  It  is  practically  conceded  that 
negligence.  there  is  cuough  testimony  to  support  many 
of  the  specifications  of  negligence;  and,  if  there  were  noth- 
ing more  in  the  case  than  the  unlawful  speed  of  the  east- 
bound  car,  this,  would  be  sufficient  to  take  the  case  to  a 
jury  on  the  issue  of  defendant's  negligence.  Passing  that 
point,  we  have  the  question  of  plaintiffs  contributory  neg- 
ligence, or  rather  his  freedom  from  such  negligence,  and 
certain  rulings  made  by  the  trial  court  on  the  rejection  of 
testimony. 

Before  going  to  the  main  issue  on  which  the  case  was 
determined  by  the  trial  court  we  shall  dispose  of  some  of 
the  rulings  on  testimony.  Certain  witnesses,  nonexpert, 
it   is   true,   but  who   showed   some   qualifications   to  speak 
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upon  the  subject^  were  asked  to  state  how  fast  the  east- 

X)und  car  was  going.     On  defendant's  objec- 

bvidence:         tion  this  testimony  was  excluded.     It  should 

speed  of  cftrs. 

have  been  received.  Van  Horn  v.  Railroad, 
69  Iowa,  33;  Pence  v.  Railroad,  79  Iowa,  389;  Crovk  v. 
Railroad,  123  Iowa,  349 ;  Gregory  v.  R.  R.  Co.,  126  Iowa, 
232. 

A  witness  named  Jackley,  who  was  riding  on  the 
east-bound  car,  alighted  as  soon  as  it  was  stopped  after 
it  had  struck  Kern,  went  to  where  Kern  was  lying,  there 
4.  Evidekck:  ^^^  ^®  motormau  of  the  east-bound  car, 
res  gestae.  ^^j  immediately  had  a  conversation  with 
him  as  to  how  the  accident  occurred.  Questions  calling 
for  statements  of  the  motorman  in  this  connection  were 
objected  to,  and  the  objections  were  sustained.  They 
should  have  been  overruled.  These  declarations  were 
clearly  part  of  the  res  gestae,  and  they  should  have  been 
admitted  as  a  part  of  the  transaction.  Ahever  v.  Rail- 
road, 115  Iowa,  338;  Fish  v.  Railroad,  96  Iowa,  702; 
Christopherson  v.  Railroad,  135  Iowa,  409;  Hynoven  v. 
Iron  Co.,  103  Minn.  331  (115  N.  W.  167).  The  only 
argument  made  in  support  of  the  ruling  is  that,  although 
erroneous,  it  was  without  prejudice,  because  there  is  noth- 
ing showing  what  plaintiff  expected  to  prove  by  the  wit- 
ness. This  proposition,  while  ingenious,  is  without  merit 
The  testimony  was,  as  we  have  said,  a  part  of  the  trans- 
action, and  a  material  part  thereof.  Plaintiff  was  en- 
titled to  show  it  all,  and  was  not  bound  to  disclose  her 
purpose  in  so  doing.  Being  a  part  of  the  transaction  it- 
self, it  was  manifestly  material,  and  its  rejection  was  pre- 
sumptively prejudicial.  It  was  not  a  collateral  matter, 
the  materiality  and  competency  of  which  did  not  appear, 
but  a  part  of  the  "thing  done,"  to  which  plaintiff  was 
entitled.  An  erroneous  ruling  under  our  practice  is  pre- 
sumed to  be  prejudicial,  and  ordinarily  it  is  for  the  suc- 
cessful party  to  show  that  it  was  without  prejudice. 
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A  doctor,  who  examined  Kern  and  treated  him  after 
he    was   hurt,    was    asked   to    describe    the   nature   of    his 
wounds  in  ordinary  language  so  that  a  jury  could  under- 
stand  it      Objection  to  this   was  sustained 
d«icriptfon        on  the  ground  that,  as  the  injury  and  death 

ox    ixijtinc8> 

were  admitted  by  defendant,  there  was  no 
necessity  for  going  into  this  matter.  There  was  some 
doubt  about  just  how  and  where  Kern  was  struck,  and 
some  question  as  to  his  exact  position  when  struck.  An 
examination  of  his  wounds  and  a  description  thereof  would 
certainly  help  to  solve  these  problems,  and  the  question 
should  have  been  answered.  There  was  no  testimony  in 
the  case,  either  expert  or  nonexpert  regarding  the  nature 
of  the  wounds  inflicted  upon  Kern's  body.  Here  again 
prejudice  will  be  presumed.  For  defendant  it  is  stren- 
uously contended  with  reference  to  all  of  these  rulings 
that,  whilst  some  of  them  may  have  been  erroneous,  they 
were  without  prejudice,  for  in  any  event  the  court  was 
right  in  directing  a  verdict,  because  plaintiff  had  not  shown 
that  her  intestate  was  free  from  negligence  contributory 
to  his  injury. 

It  is  also  argued  that,  even  had  the  rulings  been  the 
other  way,  the  answers  would  have  had  no  bearing  upon 
the  question  of  Kern's  contributory  negligence.  We  can 
not  agree  to  this  contention.  True  the  tes- 
timony as  to  the  speed  of  the  east-bound 
car  may,  for  the  purposes  of  our  present  inquiry,  be  said 
to  have  been  cumulative,  and  to  have  no  bearing  upon 
Kern's  conduct  just  preceding  the  accident.  But  testimony 
as  to  the  statements  of  the  motorman  immediately  after 
the  accident  occurred  might  have  had  a  very  material  bear- 
ing upon  the  question  of  Kern's  conduct  before  he  was 
struck  by  the  car.  It  might  have  been  sufficient  in  itself 
to  take  the  case  to  a  jury  upon  an  issue  presented  by  the 
pleadings,  wherein  defendant  is  sought  to  be  held  liable 
under  the  doctrin*^  known  as  "the  last  fair  chance."    More- 
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over  this  declaration  of  the  motorman  might  have  shown 
such  conduct  on  the  part  of  Kern  as  to  negative  the  thought 
of  negligence  on  his  part  Again  the  testimony  as  to  the 
nature  of  Kern's  injuries  might  have  had  some  bearing 
upon  the  question  as  to  how,  when  and  where  he  was 
struck.  There  is  a  suggestion  in  the  argument  for  appel- 
lee that  Kern  was  caught  between  the  two  cars,  or  that  he 
was  struck  by  the  eastrbound  car  just  as  he  jumped  from 
in  front  of  the  west-bound  to  avoid  injury  to  himself. 
The  case  must  be  reversed  because  of  these  erroneous  rul- 
ings, but  as  defendant  insists  that  plaintiff's  intestate, 
under  the  showing  made,  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  that  there  should  be  no  re- 
covery in  any  events  we  shall  give  some  attention  to  that 
matter. 

The  trial  court's  affirmative  finding  upon   this  ques- 
tion was  bottomed  on  the  thought  that  Kern  did  not  see 
the  west-bound  car  until  just  as  he  was  about  to  cross  the 
track  ahead  o^  it,  was  not  looking  out  for 

7.  Street   ca«  .-      i     ,  ,i  . 

accident:  it,    but   ou   the  coutrarv  was  moving  across 

contributory         /->.  i      *  .  ,  .  . 

cvfdlnoc"*  Grand  Avenue  without  paying  any  attention 
to  the  west-bound  car,  and  that,  with  no 
other  thought  than  of  the  east-bound  one,  he  voluntarily 
placed  himself  in  a  position  of  danger,  either  from  one  car 
or  the  other,  or  from  both,  and  that  he  can  not  recover. 
This  conclusion  is  based  upon  what  we  find  to  be  a  mis- 
conception of  the  record.  There  is  as  direct  testimony  as 
can  be  produced  that  defendant  saw  the  west-bound  car 
just  after  he  stepped  off  the  curb  on  the  south  side  of 
Grand  Avenue,  and  there  is  also  testimony  from  which  a 
jury  would  be  justified  in  inferring  that  he  saw  it,  and  was 
endeavoring  to  cross  to  the  northwest  comer  of  the  street 
intersection  in  order  that  he  might  board  the  same.  His 
declared  intent,  his  conduct  in  going  to  this  place,  and  his 
actions  after  he  arrived  there,  down  to  the  time  the  west- 
bound car  was  stopped,  were  such  as  to  justify  the  infer- 
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enoe  that  he  saw  the  car  or  train,  and  expected  to  pass  be- 
hind the  trailer  and  to  board  the  train  at  the  usual  stop- 
ping place.  Instead  of  stopping  at  the  usual  place,  it  was 
brought  to  a  standstill  directly  in  front  of  him,  and  just 
before  it  stopped  the  bell  was  rung,  and  other  noises  inci- 
dent to  stopping  were  made.  When  this  train  was  stopped 
Kern  turned  toward  the  east  to  go  around  behind  it,  and 
while  in  that  position  was  struck  by  the  east-bound  car. 
As  the  facts  upon  which  the  trial,  court's  conclusion  was 
based  are  not  in  accord  with  the  record,  the  conclusion  it- 
self is  unsound.  We  are  constrained  to  hold,  under  the 
record  before  us,  that  Kern  saw  the  west-bound  car  as  he 
came  to  Grand  Avenue,  and  that  a  jury  may  have  found 
that  he  was  crossing  the  street  to  get  to  the  usual  stopping 
place,  expecting  that  the  train  would  pass  on  ahead  of 
him,  and  get  to  its  customary  place  for  receiving  passen- 
gers without  any  danger  to  him  from  either  the  east  or 
west  bound  cars  or  trains.  But  it  is  argued  by  counsel 
that  plaintiff's  intestate  voluntarily  placed  himself  in  front 
of .  the  east-bound  car  without  taking  any  of  the  usual 
and  ordinary  precautions,  and  without  any  reasonable 
excuse,  and  for  this  reason  that  no  recovery  may  rightfully 
be  had. 

It  must  not  be  forgotten  in  this  connection  that  a  jury 

would  have  been  justified  in  finding  that,  when  deceased 

started   from   the   curb  to  go   to  the  northwest  corner  of 

the  street  intersection  he  saw  the  east-bound 

i>rctumption       car  three  hundred  and  seventy-five  feet  away 

as  to  tpccd.  .         .  •^  •^ 

and  the  west-bound  train  just  a  little  east 
of  the  street  intersection.  He  was  justified  in  believing 
that  the  east-bound  car  would  not  come  at  a  greater  rate 
of  speed  than  twelve  miles  per  hour,  and  to  act  upon  that 
assumption,  so  that  a  jury  might  have  found  that,  had  the 
two  cars  or  trains  been  operated  in  the  usual  lawful  and 
customary  way,  plaintiff  might  have  passed  to  the  north- 
west comer  of  the  street  intersection  behind  the  west-bound 
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train  and  in  front  of  the  east-bound  one  without  any  dan- 
ger to  himself. 

It  might  also  have  found  that  the  noise  and  stoppage 
of  the '  west-bound  train  at  an  unusual  place  and  manner, 
cutting  off  Kem's  line  of  travel,  so  disconcerted  and  con- 
fused him  that  he  did  not  think  of  the  east- 
ncgiigcnce:        bound  One,  and  was  bV  defendant's  own  con- 

estoppeL  . 

duct  placed  in  such  a  hazardous  and  peculiar 
position  as  that  his  failure  to  get  back  off  the  south  track 
or  to  look  again  for  the  east-bound  car  was  excusable.  A 
street  car  company  can  not,  through  its  own  failure  to 
comply  with  its  rules  and  customs,  made  for  the  benefit 
of  the  public,  place  one  who  is  rightfully  upon  a  street 
in  a  hazardous  position,  and  then  say  tihat  in  extricating  ' 
himself  therefrom  he  did  not  act  with  that  prudence  which 
one  would  use  under  ordinary  circumstances.  If  it  created 
the  peril,  it  can  not  be  heard  to  say,  "Well,  you  do  not 
act  discreetly  in  avoiding  it"  The  law  takes  account  of 
the  impulses  of  humanity  when  placed  in  dangerous  and 
hazardous  positions,  and  does  not  expect  thoughtful  care 
from  the  persons  whose  lives  are  thus  endangered. 

Moreover,    it   can    not   be   said,    as   a  matter   of  law, 

that   deceased   was   bound   to  look   a   second   time   for   the 

east-bound  car,  even  if  he  was  blocked  by  the  west-bound 

one.     He  had  a  right  to  assume,  after  hav- 

'  contributory       ing   locd^tcd    it   but   a    fow   momcuts   before, 

negligence.  *^.  iii  ,. 

that  it  would  not  be  rushed  down  upon  him 
at  an  unusual  and  dangerous  rate  of  speed.  Indeed  he 
had  the  right  to  believe  it  would  come  no  faster  than  the 
ordinance  permitted.  A  jury  might  have  found  that  had 
the  car  not  been  run  at  an  unlawful  and  unusual  rate  of 
speed,  Kern  could  have  passed  around  the  west-bound  train 
and  out  of  danger  before  the  east-bound  one  would  have 
reached  him,  even  after  he  knew  that  he  had  been  blocked 
by  the  west-bound  train.  If  the  case  had  been  submitted 
to  a  jury  under  the  record  before  us,   and   it  had  found 
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for  plaintiff,  we  would  not  have  been  justified  in  disturb- 
ing it  on  account  of  contributory  negligence.  The  prin- 
ciples«  we  have  been  discussing  and  the  conclusions  reached 
are  so  well  supported  by  many  of  our  opinions  which  have 
recently  been  filed  that  we  need  do  no  more  than  refer 
to  them  without  making  quotations  from  the  language  used. 
We  call  special  attention  to  the  following  as  being  closely 
in  point:  Perjue  v.  Oaa  Co,,  131  Iowa,  710;  Ward  v. 
Light  &  Power  Co.,  132  Iowa,  578;  Hart  v.  Railroad, 
109  Iowa,  631 ;  Doherty  v.  B.  R.  Co.,  137  Iowa,  358. 

We  need  not  cite  cases  in  support  of  the  principle 
that  where  one  places  another  in  a  position  of  peril,  he 
has  no  right  to  expect  circumspect  conduct  In  such  cir- 
cumstances it  is  for  a  jury  to  say  whether 
or  not  the  other  party  acted  with  that 
thought  and  prescience  that  one  placed  in  a  dangerous  posi- 
tion was  likely  to  adopt,  and  whether  under  all  the  cir- 
cumstances he  was  negligent.  Indeed  the  better  rule  here 
is  that,  if  a  defendant  by  his  own  negligent  acts  throws  one 
off  his  guard  or  puts  him  in  peril,  the  conduct  of  the  per- 
son placed  in  the  perilous  position  will  not  be  regarded  as 
contributory  negligence  under  any  circumstances.  See 
Beach  on  Contributory  Negligence,  sections  67,  68,  and 
cases  cited. 

We  reach  the  conclusion  that  for  the  errors  pointed 
out  the  judgment  must  be,  and  it  is,  reversed. 


142     6^        Kimball  Brothees  Company,  Appellee,  v.  Citizens  Gas 
&  Electric  Company,  Appellant. 

Corporations:  contract  by  agent:  proof  of  authorfty.    Where  a 

I    company  undertakes  to  perform  a  contract  made  by  its  managing 

officer,  thus  ratifying  the  contract  to  that  extent,  no  showing  of 

previous  authority  of  the  officer  to  make  the  contract  is  necessary 

to  bind  the  company. 
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Agency:  evidence.     A  witness  who  has  observed  the  manager  of  a 

2  company  in  the  actual  transaction  of  its  business  may  testify  to 
the  fact  of  his  agency. 

Same.    Recognition  of  a  contract  made  by  an  agent  is  sufficient  proof 

3  of  his  agency  and  authority  to  make  the  contract. 

Breach  of  contract:  evidence:  result  of  experiment.     In  a  damage 

4  action  for  failure  to  furnish  electrical  power  as  agreed  to  operate 
plaintiflF's  elevator,  in  which  the  plaintiflF  claimed  that  the  trouble 
was  with  plaintiflF's  motor  to  which  the  power  was  applied,  the 
court  in  its  discretion  properly  admitted  evidence  of  the  result 
of  a  test  of  the  motor,  shown  to  have  been  made  under  prac- 
tically the  same  conditions  as  when  installed  in  plaintiff's  plant. 

Same:  evidence.     Under  defendant's  claim,  in  an  action  for  failure 

5  to  furnish  electrical  power  as  agreed,  that  plaintiff,  knowing  de- 
fendant's system,  furnished  a  motor  which  was  not  adapted  to 
its  current  and  it  appearing  that  the  motor  had  been  tested,  the 
testimony  of  an  electrical  engineer  as  to  the  inadaptability  of 
the  system  to  the  motor  furnished  was  admissible. 

Instructions:    law    of    the   case.    The    instructions    given    upon   a 

6  trial  are  the  law  of  the  case  and  the  jury  is  bound  to  follow  them 
whether  right  or  wrong. 

Breach  of  Contract:  evidence.    In  the  instant  breach  of  contract  case 

7  the  evidence  is  held  sufficient  to  support  a  finding  that  defendant 
agreed  to  furnish  a  certain  voltage  of  electricity  for  plaintiff's 
motor. 

Breach  of  contract:  damages:  recovery.     The  general  rule  is  that  a 

8  party  who  has  suffered  damage  by  reason  of  a  breach  of  contract 
can  recover  only  such  damages  as  naturally  arise  from  the  breach, 
or  such  as  may  have  been  within  the  reasonable  contemplation  of 
the  parties  as  the  probable  result  of  a  breach;  and  it  is  the  duty 
of  the  injured  party  to  use  reasonable  diligence  to  minimize 
the  damage,  and  he  can  not  recover  that  which  he  might  have 
avoided  by  the  exercise  of  ordinary  care  and  reasonable  expense. 

Same:  contract  for  electrical  power  :  breach  :  damages.     Defend- 

9  ant  contracted  to  supply  plaintiff  with  certain  •  electrical  power 
to  operate  its  elevator  but  was  unable  to  do  so  because  its  current 
was  not  adapted  to  plaintiff's  motor.  Defendant  for  about  a 
year  attempted  to  overcome  the  difficulty  but  failed  and  abandoned 
further  efforts,  and  thereafter  for  the  space  of  two  years  plain- 
tiff accepted  and  paid  for  such  power  as  it  could  furnish,  when 
it  changed  its  system  and  was  able  to  furnish  the  current  con- 
tracted for.  Held,  that  plaintiff  was  only  entitled  as  damages  to 
the  difference  between  the  rental  value  of  its  buildings  with  the 
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current  as  supplied  and  their  rental  value  had  the  contracted 
current  been  supplied,  up  to  the  time  defendant  abandoned  eflforts 
to  furnish  the  agreed  current;  and  for  a  reasonable  time  there- 
after in  which  to  change  the  system  so  as  to  get  the  required 
power,  together  with  the  reasonable  expense  of  making  the 
change,  and  not  the  difference  in  rental  value  up  to  the  time  de- 
fendant changed  its  system. 


Appeal  from  Pottawattamie  District  Court. — Hon.  O.  D. 
Wheeleb,  Judge. 

Sattjeday,   December   19,    1908. 

Rehearing  Denied  Tuesday,  March  16,  1909. 

Action  at  law  to  recover  damages  of  defendant  for 
failure  to  furnish  an  agreed  current  of  electricity  for  the 
purpose,  of  operating  an  elevator  in  a  building  in  the  city 
of  Council  Bluffs  owned  by  the  Groneweg  &  Schoentgen 
Company.  Trial  to  a  jury,  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Reversed. 

Harl  &  Tifdey,  for  appellant 

Clem  F.  Kimball,  for  appellee. 

Deemer,  J. — The  Groneweg  &  Schoentgen  Company, 
a  corporation  engaged  in  the  wholesale  grocery  business  at 
Council  Bluffs,  undertook  the  erection  of  a  large  four- 
story  building  for  the  conduct  of  its  business,  and  it  en- 
tered into  a  contract  with  plaintiff,  another  corporation, 
engaged  in  the  manufacture  and  sale  of  elevators,  to  fur- 
nish and  install  a  freight  elevator  in  said  building  with 
a  capacity  of  six  thousand  pounds.  Electricity  was  to  be 
the  motive  power  of  the  elevator.  After  the  plans  were 
all  made,  a  representative  of  each  of  said  corporations  went 
•to  the  office  of  the  defendant,  another  corporation  engaged 
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in  the  business  of  furnishing  light  and  power,  and  there 
inet  a  man  by  the  name  of  Frieehman,  who  it  is  claimed 
was  defendant's  manager,  to  know  if  defendant  could  fur- 
nish the  necessary  electrical  current  to  run  the  motor  which 
had  been  designed  for  the  elevator.  According  to  the  tes- 
timonyi  this  manager  or  agent  stated  that  his  company 
could  furnish  suflScient  current,  and  had  such  an  unlim- 
ited quantity  of  that  kind  of  power  that  it  could  "burn 
up''  the  motor.  Relying  upon  this  statement,  the  Grone- 
weg  Company  proceeded  with  its  building,  and  plaintiff 
installed  the  elevator,  equipping  it  with  a  fifteen  horse 
power,  three-phase  electric  motor  made  by  the  Westing- 
house  Manufacturing  Company.  The  designs  for  the  motor 
were  furnished  by  plaintiff,  and  it  was  built  according 
to  these  designs.  After  the  elevator  and  motor  were  in- 
stalled, connections  were  made  by  defendant  with  its  wires 
and  cables,  and  it  was  found  that  the  electrical  current 
supplied  by  it  would  not  start  the  motor  when  the  ele- 
vator was  loaded.  Frequent  and  various  attempts  were 
made  to  correct  the  defects,  but  these  were  unavailing, 
and  it  was  found  impossible  to  start  the  motor  when  the 
elevator  was  loaded.  It  was  discovered,  however,  that  if 
tlie  motor  could  be  started  without  a  load,  and  a  suffi- 
cient rate  of  speed  acquired  before  attempt  was  made  to 
lift  the  load,  that  it  would  then  work  to  approximately 
full  capacity;  but  it  would  not  start  with  a  capacity  load 
upon  the  elevator.  Defendant  did  not  generate  its  own 
current.  r.Such  as  it  had  for  sale  it  acquired  from  the 
Omaha  Electric  Company,  whidi  had  a  plant  on  the  west 
side  of  the  Missouri  River,  at  Omaha,  Xeb.  The  cur- 
rent from  this  plant  was  "stepped  up"  to  about  five 
thousand  volts,  sent  across  the  river  to  a  substation,  and 
there  stepped  down  to  a  voltage  suitable  for  commercial 
use. 

It   seems   that    during   the   time  material    to   our   in- 
quiry there  were  two  systems  whereby  the  electrical  cur- 
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rent  was   converted   into   power   for   commercial   use,    one 
known    as    the    "monocyclic"    and    the    other   the    "three- 
phase."     Each  was  three-phase  in  character,  but  the  mono- 
cyclic  was  quite  different  from   the   true  three-phase   sys- 
tem, in  that  the  monocyclic  system  was  so  arranged  that 
the  currents  passing  through   the   three  wires   attached  to 
the  motor  were  not  of  equal  intensity  or  voltage,  while  in 
the  regular  three-phase  system  the  currents  were  the  same. 
By  reason  of  this  fact  a  true  three-phase  motor  of  large 
size  could  not  be  operated  successfully  with  a  monocyclic 
current  coming  from  the  connecting  wires  without  the  use 
of  a  clutch  or  some  other  mechanism  which  would  allow  the 
motor  to  get  up  full  speed  before  the  load  was  to  be  lifted. 
The  defendant  at  the  time  it  is  claimed  the  contract  was 
made  was  furnishing  what  was  known  as  the  "monocyclic 
current  of  electricity,"   and,  having  attached  its  wires  to 
a  motor  designed  for  the  true  three-phase  system,  it  was 
found  that  it  could  not  start  the  motor  when  the  elevator 
was   loaded   to   capacity,    and   that  witiiout  the   use   of  a 
clutch  or  other  device  it  could  not  furnish  the  amount  of 
power  required  to  successfully  operate  the  elevator  when 
fully   loaded.      Many   attempts   were   made   to  correct  the 
difficulty,  but  none  were  successful,  and  defendant  did  not 
succeed   in   making   the   elevator  work  until   the   plant  in 
Omaha   changed    its   entire   plant   from  the   monocyclic  to 
the  full  three-phase  system.     After  that  change  was  made, 
there  was  no  difficulty  in  making  the  motor  and  elevator 
work  to  full  capacity.     It  is  claimed  that  defendant  under- 
took and  agreed  to  furnish  the  Groneweg  Company  with  an 
adequate   and   sufficient   electrical   current   to  run   the   ele- 
vator and  motor  hitherto  described,  that  it  failed  and  neg- 
lected to  do  so,   and  that  the  company  was  damaged  by 
reason   of  this   default   in   the   sum   of  $1,800,   being  die 
rental  value  of  the  building  during  the  time  the  Grone- 
weg Company  was   deprived  of  the  use  of  the  elevator. 
Plaintiff  is   the  assignee  of  the   Groneweg  &  Schoentgen 
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Company,  and  as  such  brings  this  action.  That  the  exact 
issues  may  be  understood,  we  here  copy  from  the  petition 
the  following  statement  of  the  cause  of  action: 

That  defendant  promised  and  agreed  to  and  with 
the  Groneweg  &  Schoentgen  Company  to  furnish  electrical 
power  of  a  specified  current  and  pressure  of  a  nature  and 
style  known  as  the  ^monocyclic  alternating  current,'  with 
equal  potential  in  the  several  conductors  thereof;  that  said 
Groneweg  &  Schoentgen  Company,  relying  upon  said  prom- 
ise, contracted  with  plaintiff  to  furnish  a  fifteen  horse 
power  motor  attached  to  and  part  of  an  elevator  machine 
to  be  placed  in  the  warehouse  of  said  Groneweg  &  Schoent- 
gen Company,  and  defendant  did  promise  and  agree  to 
furnish  for  said  electrical  power  a  monocyclic  alternating 
current  of  two  hundred  and  thirty  volts  pressure  in  each 
leg  of  said  system;  that  the  defendant  wired  and  led  into 
said  warehouse  an  electrical  alternating  current,  and  repre- 
sented and  claimed  to  said  Groneweg  &  Schoentgen  Com- 
pany that  said  current  from  said  wires  so  led  to  the 
premises  was  of  a  certain  potential  in  each  conductor  and 
of  sufficient  quantity  to  Ibe  uses  of  certain  elevator  ma- 
chinery; that  Groneweg  &  Schoentgen  Company  purchased 
from  plaintiff  an  elevator  machine,  being  an  induction 
electrical  motor,  an  approved  design  adapted  to  run  with 
a  monocyclic  alternating  electrical  current  on  equal  pres- 
sure on  each  leg  of  said  system,  and  having  a  specified 
voltage  of  two  hundred  and  thirty  volts;  that  the  Groneweg 
&  Schoentgen  Company  erected  and  built  said  warehouse, 
valuable  only  for  use  as  a  warehouse  and  necessary  to  have 
an  elevator  of  a  capacity  of  6,000  pounds  to  move  rapidly 
from  one  floor  to  another;  that  plaintiff  furnished  said 
elevator  machinery  and  motor  to  operate  the  same,  and 
furnished  a  motor  of  sufficient  capacity  and  suitable  for 
operating  said  machinery  and  adapted  to  the  use  of  the 
current  and  electrical  power  designated  by  defendant  and 
contracted  for  by  Groneweg  &  Schoentgen  Company;  that 
defendant  failed  and  neglected  to  perform  its  said  contract 
with  Groneweg  &  Schoentgen  Company,  and  did  lead  and 
run  wires  into  the  said  building  and  connected  the  same 
for  the  use  of  said  motor  and  machinery,  and  did  promise 
Groneweg  &   Schoentgen   Company   to   furnish   over   said 
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wires  an  alternating  current  on  a  monocyclic  system  with 
a  working  pressure  of  two  hundred  and  thirty  volts  and 
sufficient  current  to  operate  said  motor;  that  defendant 
ran  and  connected  their  wires  with  said  electrical  system, 
knowing  the  kind  and  style  of  motor  contracted  for  by 
Groneweg  &  Schoentgen  Company,  but  that  defendant  will- 
fully and  wrongfully  refused  to  furnish  said  wires  and  al- 
ternating current  of  monocyclic  system  having  a  pressure 
of  two  hundred  and  thirty  volts  on  each  leg  thereof,  and  did 
fail,  neglect  and  refuse  to  furnish  sufficient  current  and 
voltage  to  run  any  kind  of  a  motor  then  or  since  built, 
and  did  without  any  fault  or  negligence  of  Groneweg  & 
Schoentgen  Company  fail  to  perform  their  contract^  failed 
and  neglected  to  furnish  electricity  for  power  as  promised 
and  agreed;  that  said  contract  was  verbal;  that  defendant 
did  furnish  an  alternating  current  from  a  monocyclic  sys- 
tem, but  that  said  current  was  less  than  two  hundred  and 
thirty  volts  under  use,  and  insufficient  to  operate  said  motor 
to  its  capacity  or  a  sufficient  capacity  to  run  said  elevator 
machinery  to  its  full  capacity,  and  failed  and  neglected 
to  furnish  sufficient  current  in  said  system  to  operate  said 
motor  or  any  motor  to  its  full  capacity  or  the  full  capacity 
of  said  machinery,  and  that,  by  reason  thereof,  Gronew^ 
&  Schoentgen  Company  were  greatly  damaged  and  kept 
out  of  the  use  of  said  elevator  to  its  full  capacity  and  forced 
to  transport  and  lift  their  goods  by  other  and  more  ex- 
pensive means,  and  deprived  of  the  use  of  said  warehouse, 
and  lost  the  use  of  said  elevator  and  warehouse  in  connec- 
tion therewith  to  its  full  capacity,  and  that  for  a  period  of 
three  months  said  current  furnished  by  defendant  wholly 
failed  to  operate  said  machinery,  and  said  Gronew^  & 
Schoentgen  Company  were  compelled  to  install  direct  elec- 
tric motor  connections  with  the  wires  of  the  street  car 
company  at  great  expense  and  loss  to  them ;  that  thereafter 
the  defendant  improved  its  apparatus,  and  did  furnish  an 
insufficient  current  to  operate  s^id  motor  to  its  full  capacity, 
but  sufficient  to  partially  operate  said  machinery  for  about 
thirty  months,  by  which  said  Groneweg  &  Schoentgen  Com- 
pany were  greatly  damaged. 

Defendant  in  answer,  in  addition  to  a  general  denial, 
alleged   that  it  was  operating  an  electric  light  plant  on 
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what  was  known  as  the  "monocyclic  three-phase  system/' 
and  had  been  operating  the  same  for  many  years;  that 
both  plaintiff  and  its  assignee  were  familiar  with  the  sys- 
tem, and  knew  it  was  being  used  by  defendant;  that  not- 
withstanding this  they  equipped  the  elevator  with  a  full 
three-phase  system  motor,  instead  of  a  monocyclic  one,  and 
that  they  attempted  on  their  own  motion  to  utilize  a  mono- 
cyclic current  for  the  operation  of  a  three-phase  motor, 
which  could  not  be  successfully  done,  and  that  whatever 
damage  was  suffered  was  due  to  this  and  not  to  any  fault 
of  defendant  It  denied  any  contract  or  agreement  to  make 
the  three-phase  motor  work  with  the  current  it  was  furnish- 
ing, and  alleged  that  the  fault  was  due  to  the  inadapta- 
bility of  the  motor  to  the  current  which  it,  defendant,  un- 
dertook to  furnish.  It  also  averred  that,  had  the  motor 
been  supplied  with  a  clutch,  it  could  have  been  made  to 
work,  and  that  the  only  difficulty  experienced  was  in  start- 
ing the  same  when  the  elevator  was  loaded  to  full  capacity. 
It  also  alleged  that  the  elevator  was  run  with  more  or  less 
of  a  load  during  all  the  time  for  which  plaintiff  is  seeking 
damages,  and  that,  after  the  change  of  its  system,  it  was 
satisfactorily  operated.  Such  were  the  issues  made  by  the 
pleadings,  and  upon  trial  to  a  jury  a  verdict  was  returned 
for  plaintiff  in  the  sum  of  $1,000.  The  appeal  presents 
many  questions  for  our  consideration,  but  it  is  not  neces- 
sary in  view  of  our  final  conclusion  to  notice  all  of  them. 
I.  Claim  is  made  that  there  is  not  sufficient  testimony 
to  show  the  authority  of  Friechman  to  make  the  contract 
alleged  for  and  on  behalf  of  the  defendant  We  think 
1  CoEFOEATioNs-  ^^^o  was  cuough  testimony  to  take  the  case 
agem^^^proof  ^^  ^^e  jury  on  this  issue.  It  was  shown  that 
ot  authority.  Friechmau  was  in  charge  of  defendant's 
Council  Bluffs  office;  that  he  was  the  local  manager,  and 
had  control  of  the  power  and  service  furnished  by  defend- 
ant; and  that,  by  reason  of  the  alleged  contract  with  the 
Groneweg  Company,  defendant  undertook  to  furnish  power 
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for  the  operation  of  the  elevator.  It  was  by  reason  of  the 
contract  with  this  manager  tiiat  defendant  undertook  to 
furnish  power,  and,  having  to  this  extent  ratified  the  con- 
tract, no  showing  of  previous  authority  was  necessary. 

II.  A  witness  was  permitted  to  testify  that  Friech- 
man  was  defendant's  manager,  and  that  he  signed  letters 
and  acted  as  such  in  the  Council  Bluffs  office.  There  was 
a.  aobncy:  ^^  crror  here.     In  this  State  a  witness  who 

evidence  j^^^   shown   somo   Competency   is   allowed   to 

state  that  another  is  an  agent.  Owilt  v.  Sickles,  85  Iowa, 
266;  Heusinkveld  v.  Insurance  Co,,  106  Iowa,  229;  Fritz 
V.  Chicago  Co.,  136  Iowa,  699. 

Even  were  there  no  other  testimony,  defendant's  recog- 
nition of  the  contract  made  by  Friechman,  whatever  it 
may  have  been,  was  sufficient  proof  of  his  agency  and  of 
his  authority  to  make  the  contract  Do- 
wagiac  Co.  v.  Waison,  90  Minn.  100  (95 
N.  W.  885) ;  Oeiser  v.  Yost,  90  Minn.  47  (95  N.  W.  584) ; 
Bradford  v.  Smith,  123  Iowa,  41. 

III.  During  the  time  the  parties  were  trying  to  make 
the  motor  work,  it  was  detached  from  the  building  where 
it  was  placed,   and   taken   to  the  power  plant  in   Omaha, 

and    there    connected    with    wires    from    the 
ooimucT:  Omaha  station,  and  given  what  is  known  as 

"«tt>t.  of  the   '^rake   test."      This   was   done   for   the 

expenment. 

purpose  of  discovering  whether  or  not  there 
was  any  defect  in  the  motor.  This  test  disclosed  that  the 
motor  was  not  at  fault,  and  that,  when  a  current  of  from 
two  hundred  to  two  hundred  and  thirty  volts  was  supplied 
to  each  leg  of  the  motor,  it  would  do  the  work  and  furnish 
the  necessary  power.  The  results  of  this  test  were,  over 
defendant's  objections,  given  in  evidence  to  the  jury,  and 
of  this  defendant  complains.  Bearing  in  mind  the  purpose 
for  which  this  testimony  was  adduced,  there  was  no  error. 
Defendant  was  claiming  that  the  trouble  was  with  the 
motor,  in  that  it  was  not  adapted  to  the  monocyclic  currrat 
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It  was  taken  to  the  Omaha  plant  to  see  if  the  fault  was 
with  the  motor,  and  it  was  connected  up  with  the  same 
current  which  defendant  was  furnishing  on  the  Council 
Bluffs  side.  The  voltage  and  amperage  were  the  same 
which  defendant  claimed  it  was  furnishing  at  the  building 
for  which  it  was  designed,  and  the  current  was  furnished 
by  the  same  generator.  The  test  was  made  to  discover  if 
there  were  any  defects  in  the  motor  itself,  and  for  this 
purpose  we  think  the  results  thereof  were  admissible  in 
evidence.  The  testimony  shows  that  for  all  practical  pur- 
poses the  conditions  were  the  same  as  when  the  motor  was 
installed  at  Council  Bluffs.  It  was  within  the  discretion 
of  the  court  to  admit  the  results  of  this  test  Homan  v. 
County,  98  Iowa,  692;  Burg  v.  Railroad,  90  Iowa,  106; 
Nosier  v.  Railroad,  73  Iowa,  268. 

IV.  Defendant  sought  to  prove  by  an  electrical  en- 
gineer the  difficulty  of  using  a  monocyclic  system  in  con- 
nection with  a  regular  three-phase  motor  to  carry  a  load 
s.  Sahi:  ^^  s^^  thousand  pounds,  and  as  to  the  gen- 

^'''^^^^  eral    inadaptability   of   the   monocyclic   cur- 

rent to  a  three-phase  motor;  but  plaintiff's  objections  to 
such  testimony  were  sustained.  In  view  of  the  issues  ten- 
dered by  the  answer  and  of  the  claimed  result  of  the  test 
made  in  Omaha,  we  think  this  testimony  should  have  been 
received. 

V.  The  trial  court  gave  the  following  among  other 
instructions: 


It  is  conoeded  that  there   are  three  legs  in   a  mono- 
cyclic  system.      The   plaintiff   claims    that   the    defendant 
company,  through  its  manager  in  Council  Bluffs,  promised 
6.  iNtTtucnoNs-    ^^^  agreed  that  it  would  furnish  a  current 
law  of  of  two  hundred  and  thirty  volts  in  each  of 

the  three  legs  of  its  system,  and  the  plaintiff 
must  prove   such   promise   and   agreement  substantially  as 
alleged.      It   will  not  be   sufficient   upon   this   point  if   it 
merely   appear   that   the   defendant  promised   and   agreed 
Vol.  X4Z  Ia«— 41 
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that  it  would  furnish  a  current  of  electricity.  Nor  will  it 
be  sufficient  if  it  but  appear  that  said  manager  represented 
that  the  defendant  company  had  sufficient  current  to  oper- 
ate said  motor,  but  it  must  appear  that  he  promised  and 
agreed  to  furnish  a  current  of  a  voltage  of  two  hundred 
and  thirty  volts  in  each  of  the  three  legs  of  the  system. 
And,  unless  this  is  established  by  the  greater  weight  of 
evidence,  the  plaintiff  can  not  recover.  Unless  the  con- 
tract alleged  by  plaintiff  has  been  established  by  the  great- 
er weight  of  the  evidence  before  you,  the  defendant  was. 
under  obligation  only  to  furnish  such  current  as  could  be 
reasonably  furnished  by  such  monocyclic  system,  and,  if 
you  find  that  the  damage,  if  any,  occasioned  to  the  Grone- 
weg  &  Schoentgen  Company,  was  because  the  current  fur- 
nished by  the  defendant  .was  not  adapted  to  the  motor 
which  was  installed  in  the  building  in  question,  this  would 
not  entitle  plaintiff  to  a  recovery,  even  though  another  kind 
of  current  under  another  system  might  have  accomplished 
the  purpose  and  caused  said  motor  to  operate.  If  you  find 
from  the  evidence  that  the  defendant  did  promise  and 
agree,  through  its  manager  at  Council  Bluffs,  to  furnish  a 
current  of  two  hundred  and  thirty  volts  in  each  of  the 
three  legs  of  the  system  substantially  as  alleged  in  the 
petition,  then  you  should  proceed  to  a  determination  of 
the  next  question  of  fact  submitted  to  you,  but  unless  you 
do  so  find,  then  your  verdict  should  be  for  the  defendant 
without  proceeding  further. 

These  instructions,  whether  right  or  wrong,  were  the 

law  of  the  case,  and  the  jury  was  bound  to  follow  them. 

Appellant's    counsel    contend    that    thereunder    there 

should  hav^e  been  a  verdict  for   it,   in  that  there  was  no 

testimony    in    support    of   the    proposition    that   defendant 

expressly  agreed  to  furnish  a  current  of  two 

contract:  hundred  and  thirty  volts  in  each  of  the  three 

evidence.  , 

legs  of  its  system.  Counsel  overlook  the  tes- 
timony of  one  witness  to  the  effect  that  defendant's  man- 
ager represented  that  it  had  and  could  furnish  voltage  of 
two  himdred  and  thirty  throughout — in  each  leg.  There 
was   also   some   other   testimony  from   which   a   jury   may 
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have  found  that  this  was  the  agreement  to  be  implied 
from  what  was  in  fact  said.  The  instructions  were  very 
favorable  to  defendant,  perhaps  more  so  than  it  was  en- 
titled to;  but,  treating  them  as  the  law  of  the  case,  we 
think  there  was  enough  testimony  to  justify  a  finding  for 
plaintiff  thereunder. 

VI.  The  instruction  given  by  the  trial  court  with  ref- 
erence to  the  measure  of  damages  reads  as  follows: 

If  plaintiff  is  entitled  to  recover,  the  measure  of  his 
recovery  will  be  the  difference  between  what  would  have 
been  the  reasonable  rental  value  of  said  warehouse  had 
said  electric  current  been  supplied  by  the  defendant  ac- 
cording to  the  terms  of  said  contract^  and  what  its  reason- 
able rental  value  was  in  the  manner  in  which  said  electric 
current  was  in  fact  supplied  by  the  defendant  company, 
as  far  as  shown  by  the  evidence  in  this  case.  In  com- 
puting such  rental  value,  you  should  begin  with  the  date 
on  which  said  motor  and  elevator  were  fully  installed  and 
the  power  of  the  defendant  turned  on,  and  estimate  the 
same  from  such  date  up  to  the  time  when  the  defendant 
company  furnished  the  power  provided  for  under  the  terms 
of  said  contract  or  sufficient  power  to  operate  said  elevator 
to  its  rated  capacity  of  6,000  pounds.  It  is  the  duty  of 
one  who  is  damaged  by  the  fault  or  neglect  of  another  to 
use  all  reasonable  means,  within  his  power,  to  lessen  the 
amount  of  his  damage,  and,  if  he  have  the  moans  within 
his  power  and  fail  to  use  the  same  to  thus  lessen  the  dam- 
age, he  can  not  recover  for  such  damages  as  he  could  by 
such  means  have  averted  or  lessened.  And  in  this  case, 
even  though  you  may  find  that  the  defendant  contracted 
to  furnish  a  certain  amoimt  of  power,  and  you  find  that 
it  failed  to  comply  with  the  terms  of  its  contract,  if  you 
further  find  from  the  evidence  that  the  Groneweg  & 
Schoentgen  Company,  through  its  officers,  had  knowledge 
of  some  device  which  could  have  been  installed  at  reason- 
able expense,  and  b;^  which  said  elevator  could  have  been 
operated  wiUi  the  power  furnished  by  the  defendant  com- 
pany, then  it  was  the  duty  of  the  said  Groneweg  &  Schoent- 
^n  Company  to  have  installed  such  device,  and  if  they 
bad  such  knowledge  and  failed  to  install  the  same  within 
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a  reasonable  time,  after  having  learned  of  the  failure  of 
the  defendant  to  furnish  such  power  under  Ihe  contract^ 
then  the  plaintiff  can  not  recover  for  such  damages  as  were 
occasioned  after  such  reasonable  time  had  elapsed  within 
which  to  install  such  devise*  The  amount  of  plaintiff's 
recovery  can  not  exceed  $1,799;  such  being  the  amount 
claimed  in  the  petition.  The  parties  will  be  presumed 
to  have  had  knowledge  of  such  devices  as  were  in  general 
use  at  the  time,  and  which  were  in  such  general  use  as 
that  persons  engaged  in  such  business  ought,  in  the  exercise 
of  ordinary  prudence,  to  have  known  of.  The  Groneweg 
&  Schoentgen  Company  would  not  be  required  to  resort  to 
experiments  in  obtaining  and  putting  in  use  any  device 
or  devices  to  thus  lessen  any  damages  by  reason  of  the  de- 
fendant's failure  to  comply  with  its  contract,  but  they  would 
only  be  required  to  use  such  device  or  devices  as  were  known 
to  them  to  be  practical  or  which  ought  to  have  been  so 
known  to  them  had  they  exercised  ordinary  prudence  and 
foresight  in  endeavoring  to  ascertain  thereof,  and  such 
device  or  devices  as  could  have  been  installed  at  reasonable 
cost,  and  which  would  have  enabled  the  elevator  to  be 
operated  with  the  power  thus  furnished  by  the  defendant 
company.  There  was  some  evidence  tending  to  show  that 
the  said  Groneweg  &  Schoentgen  Company  installed  a 
7Mj  horse  power  direct-current  motor,  and  for  some  time 
operated  the  elevator  to  some  extent  The  said  Groneweg 
&  Schoentgen  Company,  it  appears,  adopted  this  means 
to  enable  them  to  operate  the  said  elevator  during  a  time 
when  the  motor  in  question  failed  to  operate  it,  and  they 
had  a  right  to  do  so  to  lessen  the  damages  which  might 
be  occasioned  by  reason  of  the  defendant's  failure  to  fur- 
nish power.  And,  if  the  plaintiff  is  entitled  to  recover 
in  this  action,  you  will  also  allow  as  part  of  the  damages 
the  reasonable  rental  value  of  the  use  of  said  direct-current 
motor  during  the  time  the  same  was  so  operated.  In  es- 
timating the  rental  value  of  said  building  during  such  time 
as  said  direct  motor  was  operated,  you  will  take  into  con- 
sideration the  amount,  if  any,  which  such  reasonable  rental 
value  was  enhanced  by  reason  of  the  operation  of  said  ele- 
vator by  such  direct  motor  during  such  time  as  it  was  so 
operated. 

It  is  strenuously  insisted  that  these  instructions  are 
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erroneous,  in  that  they  announce  an  mcorrect  rule  for  the 
assessment   of   damages.      Upon   no   other   brandi   of   the 
8.  Bbbach  of        ^^^  ^^  there  so  much  difficulty  as  with  the 
Smagw:'         propcr   moasure    of   damages.      There    seem 
recovery.  to  be  uo   fixcd   and   settled   rules   for  such 

cases.  Damages  are  awarded  by  way  of  compensation  to 
make  the  party  who  suffers  from  tort  or  breach  of  contract 
whole,  and  in  cases  of  breach  of  contract  they  are  such  as 
arise  in  the  natural  course  of  things,  or  such  as  may  rea- 
sonably be  supposed  to  have  been  contemplated  by  the 
parties  when  making  the  contract  as  tlie  probable  result 
of  its  breach.  It  is  also  a  general  rule  that  a  party  in- 
jured  by  reason  of  a  breach  of  contract  must  make  reason- 
able exertions  to  render  the  injury  as  light  as  possible, 
and  he  can  not  recover  for  any  loss  which  he  might  have 
avoided  with  ordinary  care  and  reasonable  expense.  As- 
suming then,  as  we  must,  that  the  defendant  did  not  fur- 
nish the  kind  of  current  that  it  agreed  to,  we  have  to  de- 
cide what  is  fair  compensation  to  the  plaintiff  by  reason  of 
this  breach  of  contract,  and,  if  it  be  the  rental  value  or 
the  diminished  rental  value  of  the  building,  for  how  long 
may  this  continue. 

The  contract  in  this  case  was  made  in  the  year  1902, 

and  defendant  did  not  change  its   system  to  the  regular 

three-phase  until  1905.     Whilst  the  evidence  is  not  very 

clear  upon  the  subject,  it  appears  that  the 

trictforciec-    defendant  was  attempt inir  to  make  the  motor 

trical  power:  i         i  .  .  -i 

Jj^^  work,  changing  its  parts  and  connections,  its 

wires,  etCy  until  about  the  middle  of  Febru- 
ary, 1903,  when  all  further  attempts  in  this  direction  were 
abandoned;  but  from  that  time  on  until  the  change  made 
by  defendant  in  its  system  the  Groneweg  Company  received 
and  paid  for  the  current  defendant  was  able  to  supply  and 
used  the  motor  and  elevator  as  they  could  without  any 
attempt  to  change  or  replace  the  same.  The  change  of 
current  was  made  in  the  fall  of  1905,  but  this  was  not  for 
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the  special  benefit  of  the  Groneweg  Company,  nor  was  it 
induced  to  continue  the  use  of  the  motor  for  these  two  years 
by  reason  of  any  promise  on  the  part  of  the  defendant. 
The  evidence  tended  to  show  that  the  elevator  was  neces- 
sary to  the  full  and  complete  use  of  the  building,  that  the 
Groneweg  &  Schoentgen  Company  could  not  obtain  a  satis- 
factory electric  current  from  any  other  source  to  run  the 
motor,  and  that  until  the  spring  of  the  year  1903  the  de- 
fendant was  making  every  effort  it  could  to  supply  the 
current  it  had  agreed  to  furnish  without  avail.  Until 
it  ceased  its  attempts  to  furnish  the  agreed  current  and 
fully  abandoned  its  efforts  in  this  direction,  it  is  clear  that 
under  the  rule  adopted  in  Brownell  v.  Chapman,  84  Iowa, 
504,  plaintiff,  as  the  assignee  of  the  Groneweg  Company, 
was  entitled  to  the  difference  in  the  rental  value  of  the 
building  with  the  current  furnished  as  agreed  and  what  it 
was  reasonably  worth  with  the  current  which  defendant  did 
in  fact  supply,  unless  the  jury  might  have  found  that  at 
ordinary  trouble  and  for  a  not  unreasonable  expense  plain- 
tiff, or  its  assignor,  might,  by  supplying  a  clutch  or  other 
device,  have  remedied  the  difficulty.  In  so  far  as  the 
instructions  are  in  line  with  this  thought,  they  are  correct 
But  it  will  be  observed  that  thereunder  the  jury  was 
allowed  to  apply  the  same  rule  for  the  entire  period  cov- 
ering more  than  two  years  during  which  defendant  failed 
to  furnish  the  agreed  current,  although  it  abandoned  any 
attempt  to  do  so  in  the  spring  of  1903,  and  plaintiff  and 
his  assignor,  knowing  of  that  fact,  concluded  to  accept  and 
pay  for  such  current  as  was  supplied  without  any  com- 
plaint, and  without  effort  to  change  the  system  by  installing 
a  new  motor  or  any  other  form  of  motive  power.  Defend- 
ant, as  we  have  said,  did  not  promise  to,  nor  did  it,  change 
its  system  in  order  to  comply  with  its  contract  with  plain- 
tiff or  its  assignor.  On  the  contrary  it  made  every  effort 
to  adapt  its  current  to  the  motor  installed  in  the  building 
until  the  spring  of  1903,  when  it  ceased  any  further  effort 
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in  this  direction,  delivered  such  current  as  it  had,  which 
plaintiff,  or  its  assignor,  accepted  and  paid  for  without 
objection  or  protest 

The  rule  of  compensatory  damages  surely  does  not 
go  to  the  extent  contended  for  by  appellee.  Neither  plain- 
tiff nor  its  assignor  could,  after  defendant  had  ceased  its 
efforts  to  supply  the^  current  agreed  upon,  allow  its  build- 
ing to  remain  vacant  and  unoccupied  and  collect  rent  for 
an  indefinite  time  in  the  future  because  defendant  did  not 
and  could  not  furnish  the  electrical  current  promised.  If 
this  were  the  rule,  one  who  undertook  to  heat  a  large  build- 
ing at  a  given  temperature,  and  who  failed  to  make  his  ap- 
pliance work,  might  he  held  for  the  rental  value  of  that 
building,  at  least  during  the  winter  months,  for  an  indefinite 
time  in  the  future,  limits  only  by  the  natural  life  of  the 
building  or  of  the  plant  to  be  installed.  It  is  well  known,  of 
course,  that  there  are  many  kinds  of  power  for  the  run- 
ning of  elevators,  both  freight  and  passenger.  Hydraulic, 
water,  steam  and  gasoline  are  well-known  systems  for  the 
running  of  elevators,  and,  when  defendant  abandoned  its 
attempts  to  run  the  motor  which  had  been  designed  for  the 
movement  of  the  elevator,  plaintiff,  or  its  assignor,  could 
not  sit  idly  by,  and  say:  "We  will  charge  to  defendant  the 
rent  of  this  building  until  such  time  as  it  supplies  the 
current  it  agreed  to  furnish."  When  the  attempt  to  run 
the  motor  was  abandoned,  it  was  the  duty  of  plaintiff,  or 
its  assignor,  to  accept  what  was  being  furnished  as  suffi- 
cient and  adequate  or  to  change  its  motive  power  by  instal- 
ling some  other  system  which  would  operate  the  elevator  to 
its  satisfaction.  Any  other  rule  would  make  a  vendor  of 
heat,  light  or  power  responsible  for  the  rent  of  buildings 
for  an  indefinite  and  almost  unlimited  future  time.  Of 
course,  whatever  expense  the  owner  of  the  building  was  put 
to  after  the  abandonment  of  the  contract  by  the  vendor 
of  the  power  in  order  to  secure  the  full  enjoyment  and 
use  of  the  elevator  by  change  of  system,  installation  of  new 
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mectanism,  substitution  of  motors,  loss  of  time,  etc.,  should 
be  charged  to  the  party  iu  fault;  but  not  the  rental  value 
for  the  entire  term  when  neither  was  doing  anything  to  cure 
the  difficulties.  This  rule  furnishes  adequate  compensation, 
and  is  not  unreasonable  or  punitive.  The  one  announced 
by  the  trial  court  in  so  far  as  it  allowed  for  diflFerence  in 
rental  value  after  the  spring  of  the  year  1903  was  more 
than  compensatory,  and  was  not  within  the  contemplation 
of  the  parties  at  the  time  the  contract  was  made.  It  may 
be  that  as  neither  plaintiff  nor  its  assignor  did  anything 
toward  changing  the  system  for  operating  its  elevator  after 
defendant  abandoned  its  effort  to  furnish  a  current  which 
would  start  the  motor  when  the  elevator  was  loaded  to 
capacity,  but  accepted  and  paid  for  such  current  as  was 
furnished,  that  from  that  time  on  plaintiff  should  be  lim- 
ited in  its  recovery  to  such  damages  based  upon  differ- 
ences in  rental  value  as  occurred  before  that  time.  This 
question  is  not  argued,  and  we  do  not  make  any  definite 
pronouncement  upon  the  matter  at  this  time.  At  most, 
plaintiff  and  its  assignor  could  not  recover  differences  in 
rental  value  after  defendant  had  ceased  its  efforts  to  sup- 
ply the  current  agreed  upon  for  more  than  that  reason- 
able time  thereafter  which  was  necessary  to  change  the 
system  in  order  to  get  the  amount  of  power  required. 
Charging  to  defendant  this  difference  in  rental  values  and 
the  expenses  of  making  the  change  will  make  plaintiff  whole 
and  furnish  complete  compensation,  while  allowance  of 
difference  in  rentals  for  all  future  time  would  amount  to 
a  penalty  imposed  upon  defendant  for  its  failure  to  fur- 
nish a  certain  kind  of  electrical  current  as  agreed.  De- 
fendant could  not  go  upon  plaintiff's  premises  for  the  pur- 
pose of  changing  motors  or  supplying  the  motor  then  in* 
stalled  with  a  clutch  or  other  device  to  aid  in  starting  the 
machine.  These  matters  were  within  the  exclusive  control 
of  the  plaintiff  or  its  assignor,  and  they  were  bound  to  so 
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use  their  property  as  to  save  defendant  from  damages  for 
the  breach  of  its  contract 

There  are  not  many  cases  similar  to  this,  but  such  as 
we  have  been  able  to  find  lend  support  to  the  views  ex- 
pressed. Thus  in  Cabh  v.  Leeds,  6  La.  Ann.  293,  where 
a  mechanic  undertook  to  make  and  deliver  a  crank  to  a 
steamer  as  soon  as  possible,  he  was  held  liable  only  for 
damages  due  to  the  detention  of  the  steamer  during  the 
time  actually  necessary  to  obtain  a  suitable  crank  after  a 
reasonable  period  had  elapsed  for  the  performance  of  his 
agreement  See,  also.  Brown  v.  Foster,  61  Pa.  166.  So 
where  a  person  purchased  of  a  manufacturer  a  planing 
madiine  selecting  it  with  reference  to  its  weight  and 
finish,  the  agreement  being  that  he  was  to  have  the  iden- 
tical machine  he  had  selected,  and  credited  a  building  and 
prepared  it  at  a  large  expense  for  the  especial  purpose  of 
accommodating  such  machine,  and  the  manufacturer  re- 
fused to  send  him  the  machine  purchased,  having  notice 
of  the  preparation  therefor,  by  reason  of  which  some  time 
was  lost  before  a  machine  could  be  put  in  operation,  the 
purchaser  was  allowed  to  show  in  an  action  for  the  breach 
what  would  have  been  a  fair  rent  for  tbe  use  of  the  build- 
ing and  machinery  if  in  running  order  during  the  time 
they  lay  idle  in  consequence  of  the  refusal  to  deliver  the 
machine,  not  to  exceed,  however,  a  period  reasonably  neces- 
sary for  supplying  another  machine  of  similar  character 
after  being  advised  of  the  vendor^s  refusal  to  send  the 
machine  purchased.  Bentc^,  v.  Fay,  64  111.  417.  This 
is  merely  following  the  gtaieral  rule  that  a  purchaser 
claiming  damages  can  recover  no  more  than  it  would  cost 
him,  with  reasonable  diligence,  to  supply  himself  by  resort 
to  the  market  or  other  source  or  means  of  supply.  Berhey 
£  0.  Co.  V.  Hascall,  123  Ind.  602  (24  K  E.  336,. 8  L. 
R  A.  66) ;  Beymer  v.  McBride,  37  Iowa,  117.  Stated  in 
another  way,  it  is  the  duty  of  the  purchaser  to  protect 
himself  from  damages  by  reason  of  defective  or  dilatory 
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work  if  he  can  do  so  at  a  moderate  expense  or  by  ordinary 
and  reasonable  efforts.  Laporte  Imp,  Co.  v.  Brock,  99 
Iowa,  489;  Mather  v.  Butler  Go,,  28  Iowa,  259.  These 
conclusions  also  have  support  in  Graves  v.  Glass,  86  Iowa, 
261;  Nye  v.  Alcohol  Works,  51  Iowa,  129;  Russell  v, 
Giblin,  16  Daly,  2.58  (10  N.  Y.  Supp.  315),  and  MaHin 
V,  Seaboard,  70  S.  C.  8  (48  S.  E.  616). 

In  instructing  the  jury  that  it  might  allow  plaintiff 
the  difference  in  the  rental  value  of  the  building  with  and 
without  the  current  agreed  upon  during  the  entire  time 
from  1902  to  1905,  when  defendant  changed  its  system, 
we  think  the  trial  court  was  in  error.  Plaintiff  was  en- 
titled only  to  this  difference  for  the  time  that  defendant  was 
endeavoring  to  comply  with  its  contract,  and  for  such  rea- 
sonable time  thereafter  as  would  have  enabled  the  Grone- 
weg  Company  to  have  substituted  some  other  known  and 
approved  motive  power  for  the  running  of  its  elevator. 
This  is  the  most  it  would  be  entitled  to  under  any  circum- 
stances. Whether  or  not  it  should  have  supplied  the  motor 
with  the  clutch  or  other  device  to  enable  it  to  be  started 
before  that  time  was  a  fair  question  for  a  jury.  If,  in  the 
exercise  of  reasonable  care  and  prudence  at  moderate  or 
small  expense,  it  could  have  remedied  the  diflSculty,  it 
should  have  taken  that  course,  and,  if  a  jury  should  find 
that  this  was  the  proper  course  to  have  been  pursued,  the 
plaintiff  would  not  have  been  entitled  to  the  rental  value 
of  the  building  after  it  became  the  duty  of  the  Gronew^ 
Company  to  remedy  the  defect  As  already  intimated, 
this  question  of  the  measure  of  damages  is  always  difficult, 
and  many  times  incapable  of  satisfactory  solution.  Ade- 
quate compensation  for  the  loss  incurred  is  the  result  aimed 
at;  and  nothing  uncertain  or  speculative  is  to  be  awarded. 
Moreover,  it  is  the  duty  of  the  purchaser  to  use  reason- 
able efforts  and  to  go  to  any  moderate  and  reasonable  ex- 
pense to  save  himself  from  the  consequences  of  a  breach 
of  contract     He  can  not  sit  idly  by  and  chaige  everything 


Digiti 


ized  by  Google 


March  1909]       In  be  Appeal  of  Head.  651 

to  the  party  at  fault.  Nor  can?  he  fold  his  hands  and  hold 
the  other  party  liable  for  the  rent  of  his  building  for  an 
indefinite  period.  We  have  examined  all  the  cases  cited  by 
appellee's  counsel,  and  find  none  which  run  counter  to  the 
views  herein  expressed. 

On  account  of  the  errors  pointed  out,   the  judgment 
must  be,  and  it  is,  reversed. 


In  be  the  Appeal  of  Albert  Head  from  the  action  of 
the  joint  Boards  of  Supervisors  of  Greene  and  Cal- 
houn Counties,  Iowa,  in  establishing  Drainage  Dis- 
trict No.  Eight  in  Greene  County  and  No.  Fifty-five 
in  Calhoun  County,  Iowa. 

Drainage:  joint  action  of  county  boards:  appeal:  notice:  juris- 

1  diction.  Upon  an  appeal  from  the  action  of  the  boards  of  super- 
visors relating  to  the  establishment  of  a  drainage  district  ex- 
tending into  two  or  more  counties,  and  respecting  a  matter  con- 
cerning which  the  several  boards  are  required  to  act  jointly,  the 
notice  must  be  served  upon  the  auditor  of  each  county  into  which 
the  district  extends;  and  when  served  upon  the  auditor  of  only 
one  of  the  counties  the  court  does  not  acquire  jurisdiction. 

Same:  record  of  board  proceedings.     Mere  failure  of  the  auditor  to 

2  keep  a  record  of  the  proceedings  relating  to  the  establishment 
of'  a  drainage  district  in  a  separate  drainage  record  book  will 
not  invalidate  the  proceedings. 

Inferior    tribunals:    jurisdiction:    presumption:    burden    of    proof. 

3  Jurisdictional  facts  need  not  be  shown  of  record  but  will  be  as- 
sumed in  support  of  the  findings  of  tribunals  of  inferior  and 
limited  jurisdiction  the  same  as  in  the  case  of  courts  of  gen- 
eral jurisdiction;  and  the  burden  is  upon  the  party  attacking  the 
jurisdiction  of  such  a  tribunal  to  overcome  this  presumption. 

Appeal  from  Greene  District  Court. — Hon.  F.  M.  Powers^ 

Judge. 

Saturday,   December   19,    1908. 
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Reheabing  Denied  Tuesday,  March  16,  1909. 

This  is  an  appeal  from  the  action  of  the  district  court 
of  Greene  County  in  confirming  and  establishing  a  joint 
drainage  district  in  Greene  and  Calhoun  Counties  created 
by  the  action  of  the  boards  of  supervisors  of  said  counties 
upon  proper  petitions  filed  according  to  law,  which  drain- 
age district  includes  certain  lands  belonging  to  Albert 
Head,  the  appellant — Affirmed. 

Wilson  (6  Albert,  for  appellant. 

M.  Hutchinson  and  Howard  d  Howard,  for  aj^Uees. 

Deemer,  J. — ^Pursuant  to  law  there  were  filed  with 
the  boards  of  supervisors  of  Greene  and  Calhoun  Counties, 
Iowa,  petitions,  signed  by  eigtt  or  more  persons,  for  the 
establishment  of  a  drainage  district  comprising  lands  in 
both  counties.  With  these  petitions  were  bonds  in  statutory 
form  signed  by  two  of  the  petitioners.  The  board  of  super- 
visors of  Greene  County  approved  the  bond  and  appointed 
one  Forbes  to  act  in  conjunction  with  the  commissioners 
to  be  appointed  by  the  board  of  supervisors  of  Calhoun 
County.  The  board  of  supervisors  of  Calhoun  County  ap- 
pointed one  Mills  to  act  as  conmiissioner  for  it,  and  ac- 
cording to  the  return  made  by  them  these  two  appointed 
one  Thompson,  a  competent  engineer,  to  act  with  them. 
The  three  viewed  the  proposed  district  and  recommended 
its  establishment  as  prayed,  with  certain  exceptions,  which 
were  stated.  Accompanying  their  report  was  a  map  or 
plat  showing  the  lands  included,  the  courses  and  depths 
of  the  ditches  or  drains,  and  the  character  thereof,  includ- 
ing the  sizes  of  tiles  to  be  used.  They  also  gave  an  esti- 
mate of  the  cost  and  stated  that  the  number  of  acres  to 
be  drained  were  5,025.  The  report  also  contained  the 
names  of  the  owners  of  the  lands  within  the  district,  and 
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some  other  matters  not' necessary  to  be  mentioned  at  this 
time.  Thereafter  and  during  the  month  of  September, 
1906,  the  coimty  auditor  of  Greene  county  caused  notices 
to  be  senred  upon  the  parties  owning  lands  within  the  dis- 
trict of  the  report  of  the  commissioners  and  engineer,  and 
that  all  claims  for  damages  should  be  filed  not  less  than 
five  days  before  a  joint  meeting  of  the  boards  of  the  two 
counties,  which  was  fixed  for  October  12,  1906,  at  the  office 
of  the  county  auditor  in  Greene  County.  These  notices 
were  served  personally  upon  plaintiff  and  .some  thirty-two 
others,  and  by  publication  upon  the  remainder;  the  last 
of  said  publications  being  on  September  20,  1906.  Head 
filed  objections  to  the  establishment  of  the  district  with  the 
auditor  of  Greene  County,  Iowa,  on  October  2,  1906,  which 
embraced  something  like  twelve  grounds,  and  he  also  filed 
a  claim  for  damages  in  the  sum  of  $7,500.  The  boards  of 
the  two  counties  met  on  the  day  set  in  joint  session  and 
heard  the  objections  to  the  establishment  of  the  district^ 
and,  finding  that  claims  for  damages  were  on  file,  the  meet- 
ing was  adjourned  until  November  14,  1906,  to  be  recon- 
vened at  the  auditor's  office  in  Greene  County.  The  joint 
boards  reconvened  November  14,  and  the  petitioners  for 
the  establishment  of  the  ditch  were  permitted  to  amend 
their  petitions  to  make  them  conform  to  the  recommendations 
of  the  commissioners  and  the  engineer,  and  after  a  full 
hearing  it  was  found  that  the  drainage  districts  known  as 
No.  8  in  Greene  Coimty  and  No.  55  in  Calhoun  County 
were  necessary  to  the  public  health,  benefit,  utility,  con- 
venience, and  welfare,  and,  in  view  of  the  claims  for 
damages  filed  by  Head  and  others,  appraisers  were  ap- 
pointed to  award  damages ;  they  to  report  to  the  joint  board 
at  Rockwell  City,  in  Calhoun  County,  on  December  21, 
1906,  to  which  time  and  place  the  meeting  was  adjourned. 
The  appraisers  named  entered  upon  the  dischai^  of  their 
duties  and  in  due  season  made  report  of  their  findings,  in 
which  they  awarded  Head  damages  in  the  sum  of  $1,500. 
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Payment  of  these  damages  was  guaranteed  by  one  of  the 
petitioners  for  the  drain  or  ditch.  On  December  12,  Head 
filed  something  like  thirty  more  objections  to  the  establish- 
ment of  the  district,  in  which  he  attacked  all  the  prior  pro- 
ceedings, lEind  also  challenged  the  constitutionality  of  the 
law,  and  further  objected  to  the  allowance  for  damages. 
These  objections  were  disregarded  by  llie  joint  boards,  the 
drainage  district  was  established,  and  damages  fixed  accord- 
ing to  the  award  of  the  appraisers.  Further  proceedings 
were  also  directed  according  to  law.  Albert  Head  appealed 
to  the  district  court  of  Greene  County  from  the  action  of  the 
joint  boards  sitting  in  Calhoun  County  by  filing  bond  with 
and  giving  notice  to  the  county  auditor  of  Greene  and  not 
with  and  to  the  auditor  of  Calhoun  County.  The  auditor 
of  Calhoun  County  did  not  certify  a  copy  of  the  proceed- 
ings in  his  county,  and,  when  the  case  was  reached  for 
trial  in  the  Greene.  County  district  court,  appellees,  the 
drainage  district,  and  others  moved  to  dismiss,  for  the  rea- 
son that  no  full  and  complete  transcript  of  the  proceedings 
had  been  filed  as  required  by  law.  Appellees  also  moved 
to  dismiss  the  appeal  .because  no  notice  was  served  or  filed 
with  the  auditor  of  Calhoun  County,  and  for  the  further 
reason  that  no  bond  was  executed  or  filed  with  him  as 
provided  by  law.  It  was  also  contended  that  no  objections 
filed  after  October  12,  1906,  could  l)e  considered.  After 
a  full  hearing  the  trial  court  confirmed  the  action  of  the 
joint  boards  and  dismissed  Head's  appeal.  This  appeal 
followed. 

The  first  proposition  in  the  case  is  the  jurisdiction  of 
the  district  court  and  of  this  court.  It  is  contended  that 
appellant,  Head,  should  have  given  bond  to  and  served 
notice  of  his  appeal  upon  the  auditor  of  Calhoun  County, 
as  well  as  upon  the  auditor  of  Greene  County.  This  con- 
tention involves  a  construction  of  certain  sections  of  the 
so-called  drainage  act,  which  we  here  set  out  either  in  sub- 
stance or  in  extenso.     Generally  speaking,   the  board  of 
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supervisors  of  the  county  in  which  the  drainage  district  is 
to  be  established  has  exclusive  original  jurisdiction  there- 
of, but  it  is  provided  by  section  1949  of  the  Code  that: 

When  the  improvement  petitioned  for  extends  into  or 
through  two  or  more  contiguous  counties  or  parts  thereof, 
the  boards  of  supervisors  of  each  of  the  counties,  upon  the 
presentation  of  the  petition,  shall  appoint  a  commissioner, 
and  the  commissioners  thus  appointed,  within  twenty  days 
after  the  selection  of  the  one  last  named,  shall  meet  and 
locate  the  same  through  or  into  said  counties.  They  shall 
appoint  a  competent  engineer,  who  shall  have  charge  of 
the  construction  of  the  work,  and  with  him  shall  make  a 
survey  of  the  proposed  levee,  ditch,  drain,  or  change  of 
water  course,  and  make  written  return  thereof  to  the  county 
auditors  of  the  several  counties  in  which  the  location  shall 
be  made  in  whole  or  in  part;  which  return  shall  in  all 
respects  be  the  same  as  is  required  in  case  of  the  location 
of  such  improvement  in  but  a  single  county;  and  there- 
after all  subsequent  proceedings  relating  to  the  condemna- 
tion or  taking  of  land,  the  compensation  therefor,  damages 
on  account  of  the  work,  assessment  of  lands  for  taxation, 
and  in  every  other  matter  and  thing,  shall  in  all  respects 
be  the  same  as  in  like  cases  where  the  improvement  is 
situated  in  but  one  county.  Appeals  in  such  case  may  be 
taken  to  the  district  court  of  the  county  where  the  land 
is  situated. 

Section  30,  chapter  68,  Acts  30th  General  Assembly 
(section  1989a(29),  Code  Supp.  1907),  also  contains  this 
provision : 

When  the  desired  levee  or  drainage  district  extends 
into  or  through  two  or  more  counties  and  embraces  land 
in  two  or  more  counties,  the  petition  of  one  or  more 
owners  of  land  to  be  affected  or  benefited  by  such  improve- 
ment, shall  be  presented  to  the  county  auditor  of  each  coun- 
ty into  or  through  v/hich  said  levee  or  drainage  district  will 
extend,  accompanied  by  a  bond  to  be  filed  with  the  county 
auditor  of  each  of  the  said  counties  at  the  time  of  filing 
such  petition,  conditioned  as  provided  when  the  district  is 
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wholly  within  one  county,  in  an  amount  and  with  sureties 
satisfactory  to,  and  approved  by,  the  board  of  supervisors. 
Upon  the  presentation  of  such  petition  and  the  approval 
of  such  bond,  the  board  of  supervisors  of  each  of  said  coun- 
ties shall  appoint  a  commissioner,  and  the  commissioner;^ 
of  the  several  counties  thus  appointed  shall  meet  within 
ten  days  thereafter  and  appoint  a  competent  engineer,  and 
such  commissioners  and  engineer  shall  together  make  a 
survey  of  the  entire  lands  embraced  in  the  district,  and 
shall  determine  what  improvement  or  improvements  in  the 
way  of  levees,  drains,  ditches  or  changing  of  natural 
water  courses  are  necessary  for  the  reclamation  of  the 
lands  described  in  the  said  petition ;  the  engineer  shall  make 
a  plat  of  all  of  the  lands  of  said  district,  showing  thereon 
the  proposed  improvements,  the  elevations  and  levels  of  said 
lands,  so  far  as  he  may  deem  necessary,  and  a  profile  of 
said  levee,  drains,  ditches  or  changes  in  any  natural  water 
course  and  shall  file  a  copy  in  the  auditor's  office  of  each  of 
said  counties,  together  with  a  full  return  of  said  conunis- 
sioners  and  engineer,  explaining  the  situation,  describing 
the  lands,  the  improvements,  what  effect  said  improvements 
will  have  upon  the  lands,  of  the  district,  the  course  and 
length  of  any  levee,  drain,  ditch  or  diange  of  any  natural 
water  course  through  each  tract  of  land,  the  estimated  cost 
of  the  same,  the  dimensions  of  said  improvement  together 
with  the  names  of  the  owners  of  all  lands  included  within 
said  district,  as  shown  by  die  transfer  books  in  the  auditor's 
office,  and  which  in  their  opinion  will  be  affected  or  bene- 
fited thereby,  together  with  such  other  facts  and  recom- 
mendations as  to  them  shall  seem  advisable,  and  especially 
whether  or  not  in  their  judgment  such  levee  or  drainage 
district  should  be  established.  Immediately  upon  the  filing 
of  such  return,  plat  and  profile,  if  such  recommends  the 
establishment  of  the  levee  or  drainage  district,  each  county 
auditor  of  said  counties  shall  cause  the  owners  of  the  lands, 
as  shown  by  the  transfer  books  in  the  auditor's  office,  and 
also  the  person  in  actual  occupancy  of  any  lots  or  lands  in 
the  district  and  also  each  lien  holder  or  other  incumbrancer, 
as  shown  by  the  county  records,  of  any  land  through  or 
abutting  upon  which  the  proposed  improvement  extends, 
to  be  notified  of  the  time  and  place  where  the  boards  of  the 
several  counties  will  meet  in  joint  session  for  the  considers- 
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tion  of  said  petition  and  return.  Such  notice  shall  be  the 
same  and  served  in  the  same  time  and  manner  as  provided 
in  this  act  when  the  levee  or  drainage  district  is  wholly 
within  one  county. 

Sections  31.  32,  33,  34  and  35  read  in  this  wise: 

Any  person  claiming  damages  as  compensation  for,  or 
on  account  of,  the  construction  of  such  improvement  shall 
file  his  claim  in  writing  therefor  in  the  office  of  the  county 
auditor  of  the  county  in  which  his  land  is  situated,  at 
least  five  days  prior  to  the  time  at  which  the  petition  has 
been  set  for  hearing,  and  on  failure  to  file  such  claims  at 
the  time  specified  shall  be  held  to  have  waived  his  right 
thereto. 

At  the  same  time  set  for  hearing  such  petition  the 
boards  of  the  several  counties  shall  meet  at  Xhe  place  desig- 
nated in  said  notice  and  sit  jointly  in  considering  the  pe- 
tition and  proceed  in  the  same  manner  as  provided  in  sec- 
tion five  of  this  act,  except  that  if  it  becomes  necessary 
to  appoint  appraisers,  the  boards  of  supervisors  acting 
jointly  shall  appoint  one  appraiser  from  each  county,  and 
if  said  levee  or  drainage  district  extends  into  or  through 
only  two  counties  then  the  two  appraisers  shall  choose 
a  third,  each  of  whom  shall  have  like  qualifications  as  pro- 
vided where  the  improvement  is  wholly  within  one  county 
and  they  shall  then  proceed  in  the  same  manner  and  make 
the  same  return  as  provided  in  section  six  of  this  act  ex- 
cept that  a  copy  thereof  shall  be  filed  in  the  auditor's  office 
of  each  of  the  'several  counties.  After  filing  of  the  report 
of  such  appraisersT  the  further  proceedings  of  the  boards  of* 
supervisors  acting  jointly  shall  be  the  same  as  in  this  act 
provided  where  the  levee  or  drainage  district  is  wholly 
within  one  county  so  far  as  applicable  except  as  herein 
otherwise  provided. 

If  the  boards  of  supervisors,  acting  jointly,  shall  es- 
tablish the  levee  or  drainage  district,  they  shall  appoint  a 
commission,  one  of  whom  shall  be  selected  from  each  county 
and  in  addition  thereto  a  competent  engineer,  each  of  whom 
shall  have  the  same  qualifications  as  provided  where  the 
district  is  wholly  within  one  county;  and  said  commission 
shall  within  twenty  days  go  upon  and  view  the  premises 
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and  classify  the  same  as  hereinbefore  provided  where  the 
district  is  wholly  within  one  county,  and  in  addition  there- 
to shall  make  an  equitable  apportionment  of  the  costs,  ex- 
penses, cost  of  construction,  fees  and  damages  assessed  for 
the  construction  of  such  improvement  or  of  the  repairing 
or  reopening  the  same,  and  make  report  thereof  as  provided 
where  the  improvement  is  wholly  within  one  county,  ex- 
cept a  copy  of  said  report  shall  be  filed  with  each  of  the 
several  county  auditors.  Immediately  upon  the  filing  of 
such  report  the  several  county  auditors,  acting  jointly,  shall 
cause  notice  to  be  served  of  the  time  when  and  the  place 
where  the  boards  of  supervisors  will  meet  and  consider 
such  report,  which  notice  shall  be  the  same  and  served  in 
the  same  time  and  manner  and  all  proceedings  thereon 
shall  be  the  same  as  provided  where  the  district  is  wholly 
within  one  county,  except  after  the  amount  to  be  assessed 
and  levied  against  the  several  parcels  or  tracts  of  land  shall 
have  been  apportioned  and  finally  determined,  the  several 
boards  of  supervisors  acting  separately,  and  within  their 
own  counties,  shall  proceed  to  levy  and  collect  the  taxes 
thus  apportioned  in  the  same  manner  as  provided  where 
the  district  is  wholly  within  one,  county,  and  they  may 
issue  improvement  certificates  or  may  sell  bonds  for  the 
full  amount  of  the  benefits  apportioned  to  such  county. 

If  the  boards  of  supervisors,  acting  jointly,  shall  es- 
tablish such  levee  or  drainage  district,  the  auditors  of  the 
several  counties  shall  inmiediately  thereafter,  acting  joint- 
ly, cause  notice  to  be  given  of  the  time  and  place  of  the 
meeting  of  the  boards  for  letting  the  contract  or  contracts 
for  the  construction  of  the  improvement  The  notices,  bond 
and  all  other  proceedings  in  relation  to  letting  the  contract 
or  contracts  shall  be  the  same  as  in  this  act  provided  where 
the  district  is  wholly  within  one  county,  except  that  the 
several  boards  shall  act  jointly. 

At  the  time  of  establishing  the  levee  or  drainage  dis- 
trict the  boards  of  supervisors  shall  appoint  a  competent 
engineer  to  have  charge  of  the  construction  of  the  work, 
and  they  shall  fix  his  compensation  therefor,  and  he  shall 
before  entering  upon  and  taking  charge  of  said  work  give 
bond  to  the  counties  for  the  use  and  benefit  of  the  levee 
or  drainage  district  approved  by  the  boards  of  supervisors, 
in  such  sum  as  they  may  direct,  conditioned  for  the  faith- 
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fill  discharge  of  his  duties.  The  engineer  in  charge  of  the 
work  shall  furnish  the  contractor  monthly  estimates  of  the 
amount  of  work  done  on  each  section  and  the  amount  due 
from  each  county,  a  duplicate  of  which  shall  be  filed  with 
the  auditor  of  each  of  the  several  counties.  Upon  the  filing 
of  such  statement  each  auditor  shall  draw  a  warrant,  or 
deliver  to  him  improvement  certificates,  as  the  case  may 
be,  in  favor  of  the  contractor  for  eighty  per  centum  of 
the  amount  due  from  his  respective  county.  When  said 
improvement  is  completed  to  the  satisfaction  of  the  en- 
gineer in  charge  and  accepted  by  the  boards  of  supervisors, 
the  engineer  in  charge  shall  certify  such  fact  to  the  several 
county  auditors  and  each  county  auditor  shall  draw  a  war- 
rant in  favor  of  the  contractor,  or  deliver  to  him  im- 
provement certificates,  for  the  balance  due  from  his  re- 
spective county. 

Section  36,  with  reference  to  appeals,  reads  thus: 

Any  person  or  persons  aggrieved  shall  have  the  right 
to  appeal  in  the  same  time  and  in  the  same  manner  as 
provided  when  the  district  is  wholly  in  one  county,  Except 
that  if  the  appeal  is  taken  from  the  action  of  the  boards 
in  establishing  the  levee  or  drainage  district,  such  appeal 
may  be  taken  to  the  district  court  of  either  county  in 
which  the  district  or  some  part  thereof  is  located.  If  said 
appeal  is  from  the  award  of  damages  or  assessment  of 
benefits  the  appeal  shall  be  taken  to  the  district  court  of 
the  county  in  which  the  land  affected  is  located. 

Section   38   provides  that: 

Whenever  the  district  is  located  in  two  or  more  coun- 
ties, the  boards  of  supervisors  shall  have  power  and  au- 
thority to  adjourn  from  time  to  time  and  meet  in  special 
session  and  in  all  cases  shall  have  the  same  jurisdiction, 
power  and  authority  as  provided  where  the  improvement 
is  wholly  within  one  county,  and  all  proceedings  shall  be 
the  same  so  far  as  applicable  and  not  herein  otherwise 
provided. 

Sections  1940-1946  and  section  1989a(3)  of  the  Code 
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Supplement  of  1907  provide  for  notices  to  the  owners  of 
land  which  is  to  be  taken  into  the  drainage  district,  person- 
al  upon  residents  and  by  publication  on  nonresidents,  also 
notices  of  like  kind  after  the  engineer  has  made  his  re- 
port giving  his  estimate  of  expenses  and  damages  suffered 
and  fixing  a  time  for  the  hearing  and  for  the  filing  of  ob- 
jections.   And  by  section  1989a(3)  it  is  also  provided  that: 

If  at  the  date  set  for  hearing  before  the  board  of  super- 
visors, it  should  appear  that  any  person  entitled  to  notice, 
as  provided  in  this  section,  should  not  have  been  served 
with  notice  for  the  time,  or  in  the  manner  as  provided 
herein,  the  board  may  postpone  said  hearing  and  set 
another  time  for  the  same,  and  notice  of  such  day 
of  hearing  may  be  served  on  such  omitted  parties  in 
the  manner  and  for  the  same  length  of  time,  as  provided 
in  this  section,  and  by  fixing  said  new  day  for  hearing  and 
by  adjourning  said  proceedings  to  said  time,  the  said  board 
of  supervisors  shall  not  be  held  to  have  lost  jurisdiction 
of  the  subject  matter  of  said  proceeding,  nor  of  any  parties 
so  previously  served  with  notice. 

By  section  1989a(5)  it  is  provided  that: 

The  board  of  supervisors  at  the  session  set  for  the 
hearing  on  said  petition,  which  session  may  be  r^ular, 
special  or  adjourned,  shall  thereupon  proceed  to  hear  and 
determine  the  sufficiency  of  the  petition  in  form  and  man- 
ner (matter),  which  petition  may  be  amended  as  to  form 
and  substance  at  any  time  before  final  action  thereon,  and, 
if  deemed  necessary,  the  board  may  view  the  premises  and 
if  they  shall  find  that  such  levee  or  drainage  districts  would 
not  be  for  the  public  benefit  or  utility  nor  conducive  to  the 
public  health,  convenience  or  welfare,  they  shall  dismiss 
the  proceedings;  but,  if  they  shall  find  such  improvement 
conducive  to  the  public  health,  convenience  or  welfare,  or 
to  the  public  benefit  or  utility  and  no  claim  shall  have  been 
filed  for  damages  as  provided  in  section  four  hereof,  they 
may  if  deemed  advisable  locate  and  establish  the  same  in 
accordance  with  the  recommendations  of  the  engineer,  or 
they  may  refuse  to  establish  the  same  as  they  may  deem 
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best,  and  at  said  hearing,  the  board  may  order  the  said 
engineer  or  new  engineer  appointed  by  them  if  deemed 
advisable,  to  make  further  examination  and  report  to  said 
board  as  to  said  proposed  improvement,  and  if  they  de- 
termine that  further  examination  and  report  shall  be  made, 
or  if  claims  have  been  filed  for  damages,  as  provided  in 
section  four  hereof,  then  the  board  of  supervisors  shall 
proceed  no  further  than  to  determine  the  necessity  of  the 
levee  or  drainage  districts  and  further  proceedings  shall 
be  continued  to  an  adjourned,  regular  or  special  session, 
the  date  of  which  shall  be  fixed  at  the  time  of  the  ad- 
journment; and  the  county  auditor  shall  appoint  three 
appraisers  to  assess  such  damages  who  shall  be  disinterested 
freeholders  of  the  county  and  not  related  to  any  party 
interested  in  the  proposed  improvement  nor  themselves  in- 
terested in  a  like  improvement ;  and  the  engineer  appointed 
by  the  board  of  supervisors  shall  accompany  said  appraisers 
and  furnish  such  information  as  may  be  called  for  by 
the  appraisers  concerning  the  survey  of  said  improvement. 

There  are  several  sections  relating  to  appeals.  In 
1898a(6),  Code  Supp.  1907,  it  is  provided: 

Any  aggrieved  party  may  appeal  from  the  finding  of 
the  board  in  establishing  or  refusing  to  establish  the  im- 
provement district  or  from  its  finding  in  the  allowance  of 
damages  to  the  district  court  by  filing  notice  with  the 
county  auditor  at  any  time  within  ten  days  after  such 
finding,  at  the  same  time  filing  a  bond  with  the  county 
auditor,  approved  by  him,  and  conditioned  to  pay  all  costs 
and  expenses  of  the  appeal  unless  the  finding  of  the  dis- 
trict court  shall  be  more  favorable  to  -the  appellant  or  ap- 
pellants than  the  finding  of  the  board,  which  appeal  shall 
be  tried  in  the  district  court  as  an  ordinary  proceeding, 
except  that  when  the  appeal  is  from  the  order  of  the  board 
in  establishing  or  refusing  to  establish  the  levee  or  drain- 
age district,  it  shall  be  tried  as  in  equity  and  the  appear- 
ance term  shall  be  the  trial  term.  If  the  appeal  is  from 
the  amount  of  damages  allowed,  the  amount  ascertained 
in  the  district  court  shall  be  entered  of  record,  but  no 
judgment  shall  be  rendered  therefor.  The  amount  thus 
ascertained  shall  be  certified  by  the  clerk  of  said  court  to 
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the  board  of  supervisors,  who  shall  thereafter  proceed  as 
if  such  amount  had  been  by  it  allowed  the  claimant  as 
damages.  If  the  appeal  is  from  the  action  of  the  board 
in  establishing  or  refusing  to  establish  said  drainage  dis- 
trict, the  court  shall  enter  such  order  as  may  be  proper  in 
the  premises,  and  the  clerk  of  said  court  shall  certify  the 
same  to  the  board  of  supervisors,  who  shall  proceed  there- 
after in  said  matter  in  accordance  with  the  order  of  the 
court.  How  the  costs  shall  be  distributed  among  the  liti- 
gants and  against  whom  the  same  shall  be  taxed  shall  rest 
in  the  discretion  of  the  trial  court 

Section  1989a (14)  also  provides  for  an  appeal  and 
contains  a  further  provision  with  reference  to  the  record, 
which  will  be  observed  from  its  reading: 

An  appeal  may  be  taken  to  the  district  court  from 
the  order  of  the  board  fixing  the  assessment  of  benefits  upon 
the  lands  in  the  same  manner  and  time  as  herein  pro- 
vided for  appeals  from  the  assessment  of  damages.  The 
appeal  herein  provided  shall  be  tried  in  the  district  court 
as  an  action  in  equity  and  the  appearance '  term  shall  be 
the  trial  term;  and  when  several  appeals  are  taken  and 
pending  in  the  district  court  by  landowners  of  the  same 
drainage  district  whose  lands  have  been  assessed  by  the 
board,  the  court  may,  in  its  discretion,  order  the  con- 
solidation of  such  cases,  and  try  the  same  as  one  cause  of 
action.  When  any  appeal  is  taken  from  any  order  of  the 
board  made  in  any  drainage  proceeding  coming  before  it 
for  action,  it  shall  be  the  duty  f>i  the  board  to  employ 
counsel  to  represent  the  interests  of  the  drainage  district 
affected  by  said  appeal  on  the  trial  thereof  in  the  appellate 
courts  and  the  expense  thereof  shall  be  paid  out  of  the 
drainage  fund  of  such  district.  The  board  shall  provide  a 
book  to  be  known  as  the  TDrainage  Record'  and  the  county 
auditor  shall  keep  a  full  and  complete  record  therein  of 
all  proceedings  in  each  case  and  upon  an  appeal  being 
taken  shall  make  a  full  and  complete  transcript  thereof 
and  transmit  the  same  to  the  clerk  of  the  district  court  on 
or  before  the  first  day  of  the  term  to  which  the  appeal  shall 
be  taken. 

It  has  seemed  necessary,  in  view  of  the  claims  made 
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by  the  respective  parties,  to  set  out  these  statutes  at  length. 

It  is  conceded  that  appellant,  Head,  filed  no  bond  with  and 

gave   no   notice    to-  the    auditor   of    Calhoun 

joiiV*action       Couuty,   and   that  his   appeal   is  not  simply 

boards:  from  the  award  of  damages, -but  to  the  es- 

— *j* ..  tablishment   of   the    drainaere   district    or   to 

jurisdiction.  o 

the  inclusion  of  his  lands  therein.  As  the 
action  from  which  the  appeal  is  taken  is  a  joint  one  of  the 
two  boards,  and  as  all  persons  whose  lands  are  included  are 
interested  in  the  proceedings,  and  neither  board  can  act 
without  the  concurrence  of  the  other,  and  as  the  final  ac- 
tion of  the  district  court,  under  the  power  given  it  by 
statute,  might  very  materially  affect  the  orders  made  by 
the  respective  boards  in  joint  session,  we  think  the  notice 
of  appeal  should  have  been  given  to  the  auditor  of  each 
county.  Without  such  notice,  the  district  court  had  no 
jurisdiction  to  enter  an  order  made  by  the  two  boards  in 
joint  session.  The  Calhoun  County  board  was  not  noti- 
fied of  the  appeal,  and  the  district  court  on  appeal  had  no 
jurisdiction  over  it,  Xeither  board  had  authority  to  repre- 
sent the  other.  Joint  action  was  necessary,  and,  as  a  com- 
plete record  is  to  be  kept  in  each  coimty,  it  seems  clear, 
from  a  reading  of  the  statutes,  that  to  give  the  district 
court  jurisdiction  to  annul  or  modify  the  action  of  the 
joint  boards  it  must  have  jurisdiction  thereover  by  the 
proper  notice.  Neither  auditor  may  properly  be  said  to 
represent  any  one  but  his  own  county  or  those  living  there- 
in. The  exact  point  for  decision  is  a  construction  of  the 
statutes  quoted,  in  the  light  of  some  fundamental  rules, 
and  nothing  is  to  be  gained  from  further  argument.  As 
the  district  court  of  Greene  County  had  no  jurisdiction  of 
the  matter,  we  do  not  have  on  appeal  and  this  is  an  end 
to  the  controversy.  However,  we  may  with  propriety  add 
that  we  have  gone  over  the  points  made  by  appellant's  coun- 
sel and  discover  no  reason  for  disturbing  the  order  of  the 
trial  court. 
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Appellant  objects  to  the  proceedings  because  the  audi- 
tor of  Calhoun  County  did  not  keep  a  record  of  the  pro- 
ceedings there  in  a  separate  drainage  record  book,  as  by 
Samb-  statute  provided.     It  does  appear,  'however, 

[l^rd*  °'  ^t  ^U  ^®  proceedings  .with  reference  to 
proceedings.  ^j^  joint  drainage  district  were  recorded  in 
the  minutes  or  record  of  the  proceedings  of  the  board  of 
supervisors  of  his  county,  and  that  he  duly  filed  in  his 
office  and  presented  at  the  trial  all  petitions^  reports,  ob- 
jections, papers,  etc.,  filed  with  him.  This  appeal  is 
from  the  joint  action  of  the  boards  of  the  two  counties,  and 
in  his  objections  originally  filed  appellant  made  no  objec- 
tion to  the  record  of  the  proceedings  in  Calhoun  County. 
This  matter  was  attempted  to  be  covered  in  the  additional 
objections  filed  by  him  after  the  time  had  elapsed  for  the 
filing  of  objections.  Moreover,  the  record  discloses  full 
jurisdiction  on  the  part  of  the  joint  boards  of  the  sub- 
ject-matter and  of  the  persons,  and  the  failure  of  the  audi- 
tor, a  mere  ministerial  officer,  to  enter  the  proceedings  upon 
a  proper  book,  would  not  defeat  that  jurisdiction.  By 
section  47  of  the  so-called  drainage  act  (Acts  SOih  Gen- 
eral Assembly,  chapter  68),  it  is  provided: 

The  provisions  of  this  act  shall  be  liberally  construed 
to  promote  the  leveeing,  ditching,  draining  and  reclamation 
of  wet,  overflown  or  (of)  agricultural  lands;  the  collection 
of  the  assessments  shall  not  be  defeated,  where  the  proper 
notices  have  been  given,  by  reason  of  any  defect  in  the 
proceedings  occurring  prior  to  the  order  of  the  board  of 
supervisors  locating  and  establishing  the  levee,  ditch,  drain 
or  change  of  natural  water  course  provided  for  in  this  act, 
but  such  order  or  orders  shall  be  conclusive  and  final  that 
all  prior  proceedings  were  regular  and  according  to  law 
unless  they  were  appealed  from.  But  if  upon  appeal  the 
court  shall  deem  it  just  and  proper  to  release  any  person 
or  modify  his  assessment  or  liability,  it  shall  in  no  manner 
affect  the  rights  or  liability  of  any  person  other  than  the 
Appellant;  and  the  failure  to  appeal  from  the  order  of  the 
board  of  supervisors  of  which  complaint  is  made  shall  be 
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a  waiver  of  any  illegality  in  the  proceedings  and  the  reme- 
dies provided  for  in  this  act  shall  exclude  all  other  reme- 
dies. 

It  has  never  been  held  that  failure  to  record  the  pro- 
ceedings of  a  judicial  or  qtum  judicial  tribunal  in  a  prop- 
er book  defeats  its  jurisdiction. 

Moreover,  it  is  provided,  in  section  4648  of  the  Code, 
diat:     "The  proceedings  of  all  officers  and  courts  of  lim- 
ited  and   inferior   jurisdiction   within   the   state   shall   be 
^^  presumed  regular,  except  in  regard  to  mat- 

Iufl»d?cUon:  ^®^  required  to  be  entered  of  record,  except 
gS?SSP*i?°-  where  otherwise  expressly  declared."  This 
P"^-  gives  the  same  force  and  effect  to  proceed- 

ings of  tribunals  of  inferior  and  limited  jurisdiction  as 
applies  to  courts  of  general  jurisdiction;  that  is  to  say, 
jurisdictional  facts  need  not  be  shown  by  the  record,  but , 
will  be  assumed  in  support  of  the  findings^  In  support  of 
a  judgment  or  decree  it  is  presimied  that  notice  essential 
to  the  validity  of  the  court's  action  was  given,  and  that 
process  was  regularly  and  properly  served  or  appearance 
made.  The  same  presumption  obtains  by  reason  of  the 
statute  to  the  proceedings  of  inferior  tribunals.  Loving  v. 
Pairo,  10  Iowa,  282;  Pursley  v.  Hayes,  22  Iowa,  11; 
Wright  V.  Marsh,  2  G.  Gr.  94. 

These  suggestions  answer  appellant's  proposition  that 
the  records  do  not  show  proper  notice  to  the  landowners 
required  by  the  statutes  quoted.  Notice,  either  personal 
or  by  publication,  is  shown  to  all  parties  in  interest;  but 
it  is  argued  that^  as  no  affidavit  of  nonresidence  or  of  other 
facts  justifying  service  by  publication  is  shown,  the  boards 
were  without  jurisdiction.  The  burden  was  upon  appellant 
to  show  that  none  such  were  made  or  filed,  and  this  he 
did  not  do.  Hence  he  did  not  overcome  the  presumption 
which  obtains  in  such  cases.  The  case  is  distinguishable 
from  McBumey  v.  Graves,  66  Iowa,  314,  in  that  there 
was  no  notice  or  proof  of  publication  filed  in  that  case, 
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as  there  was  here,  and  no  recitation  of  propCT*  service.  Ap- 
pellant's positions  are  somewhat  inconsistent  His  counsel 
say  that  no  notice  of  appeal  was  necessary  to  be  served 
upon  Calhoun  County,  and  no  transcript  of  the  records 
was  required  from  that  county,  and,  on  the  other  hand, 
they  are  insisting  that,  in  the  absence  of  a  proper  and  com- 
plete record  of  the  proceedings  from  that  county,  there  was 
no  jurisdiction  over  the  drainage  matter.  Both  of  these 
propositions  can  not,  in  the  nature  of  things,  be  correct 
As  we  view  it,  notice  was  necessary  to  the  proper  authori- 
ties of  Calhoun  County  in  order  to  give  the  district  court 
jurisdiction,  and,  on  'the  other  hand,  a  complete  record  of 
the  proceedings  in  Calhoun  County  is  not  essential  to  the 
validity  of  the  proceedings.  The  burden  was  upon  appel- 
lant to  show  that  the  landowners  were  not  properly  served 
with  notice  of  the  proceedings. 

Complaint  is  made  of  the  report  and  plat  made  and 
returned  by  the  commissioners.  We  have  examined  it 
with  care,  and  find  no  such  defects  as  to  invalidate  the  pro- 
ceedings. The  provisions  of  the  law  relating  thereto  were 
substantially  complied  with.  The  case  is  materially  differ- 
ent from  Zinser  v.  Board,  137  Iowa,  660,  and  other  like 
cases  relied  upon  by  appellant.  Plaintiff's  land  was,  in 
our  judgment,  properly  included  in  the  drainage  district, 
and  we  discover  no  errors  which  will  justify  a  reversal. 

The  order  and  judgment  of  the  trial  court  must  be, 
and  they  are,  affirmed. 


Elias  Doty,  Appellant,  v.  The  City  of  Cedae  Rapids, 

Appellee. 

Action  to  quiet  title:  allegation  of  title.  An  action  to  cjuict  title 
can  not  be  based  on  a  claim  that  there  is  no  ownership  of  the 
property  in  anyone,  but  the  plaintiff  must  allege  some  title  or 
mterest,  legal  or  equitable,  in  himself. 
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Appeal  from  Linn  District  Court. — ^Hon.  F.  O.  Ellison, 

Judge. 

Wednesday,   Januaby   13,    1909. 

Keheabing  Denied  Tuesday,  Mabch  16,  1909. 

Elias  Doty  and  B.  L.  Wick,  for  appellant. 

James  W,  Oood  and  H.  E.  Spanglet,  for  appellee. 

Evans,  C.  J. — This  is  an  action  which  belongs  to  no 
class.  The  petition  prays  for  undefined  relief  which  sus- 
tains no  relation  to  its  allegations.  A  brief  and  succinct 
statement  of  the  petition  would  necessarily  be  unintelligible. 
We  therefore  set  it  out  in  full  from  appellant's  abstract  as 
follows : 

On  the  30th  day  of  August,  1907,  the  plaintiff  filed 
in  the  Linn  district  court  a  petition,  stating  his  cause  of 
action  as  follows: 

(1)  That  he  is  a  citizen  of  Iowa. 

(2)  That  the  defendant  is  a  municipal  corporation, 
and  at  a  time  held  title  in  trust  to  block  sixty-four  (04) 
of  the  original  town,  now  city,  of  Cedar  Rapids,  Iowa, 
said  block  having  been  dedicated  to  the  public  for  park 
purposes  by  the  original  platters  thereof,  and  consists  of  a 
body  of  land  three  hundred  feet  square,  bounded  on  the 
northerly  side  by  C  Avenue,  on  the  easterly  side  by  Fifth 
Street,  on  the  southerly  side  by  B  Avenue,  and  on  the 
westerly  side  by  Fourth  Street. 

(3)  That  prior  to  August  16,  1878,  said  defendant 
city  inclosed  said  block  sixty-four  (64),  and  converted  said 
block  to  municipal  uses  to  the  exclusion  of  the  public,  and 
that  on  August  16,  1878,  said  defendant  city  did  by  or- 
dinance (recorded  in  volume  2,  p.  117,  Records  of  Ordi- 
nances of  said  City  of  Cedar  Rapids,  Iowa)  grant  to  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  a  strip 


Digitized  by  LjOOQiC 


668  Doty  v.   Cedab  Rapids.  [141  Iowa 

of  land  one  hundred  feet  wide  by  three  hundred  feet 
long  oflF  the  westerly  side  of  said  block  and  adjoining  Fourth 
Street 

(4)  That  on  May  5,  1882,  and  on  May  2,  1884,  said 
city  did  by  ordinance  (recorded  in  City  Records,  volume 
2,  pp.  195,  268,  respectively)  grant  to  the  Industrial 
School  of  Cedar  Rapids  the  southerly  one-half  of  the  east- 
erly two  hundred  feet  of  said  block. 

(6)  That  on  May  28,  1887,  said  defendant  city  did 
by  ordinance  (recorded  in  volume  2,  p.  528,  City  Records 
of  Cedar  Rapids)  grant  to  the  Cedar  Rapids  &  Chicago 
Railway  Company  its  successors  and  assigns  a  strip  of 
said  block  one  hundred  feet  wide  extending  from  C  to  B 
Avenues  and  adjoining  the  described  strip  heretofore  grant- 
ed to  the  Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. 

(6)  That  on  March  9,  1901,  said  defendant  city  did 
by  ordinance  (recorded  in  volume  1,  p.  237,  Revised  Or- 
dinances of  said  City),  declare  said  block  sixty-four  (64) 
to  be  unsuitable,  insufficient^  and  unnecessary  for  the  pur- 
pose for  which  it  was  originally  acquired  by  the  city,  and 
it  is  hereby  conveyed,  assigned  and  transferred  to  the  Sis- 
ters of  Mercy  of  Cedar  Rapids,  Iowa,  all  except  the  one 
hundred  foot  strip  granted  to  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. 

(7)  That  the  said  Sisters  of  Mercy  and  the  Cedar 
Rapids  &  Chicago  Railway  Company  never  entered  on  or 
occupied,  possessed,  or  in  any  manner  accepted  the  grants 
of  said  defendant  city  to  them* 

(8)  The  Industrial  School  of  Cedar  Rapids  erected 
buildings  on  their  grants  soon  after  the  grants  were  Inade 
by  said  city. 

(9)  That  on  March  15,  1904,  the  city  marshal  of 
defendant  city  reinoved  this  plaintiff's  building  from  a 
vacated  portion  of  First  Street^  in  said  city,  and  deposited 
said  building  on  said  block  of  land  in  such  a  manner  that 
it  rested  partly  on  the  strip  described  in  paragraph  5  of  this 
petition  and  wholly  on  the  grant  to  the  Sisters  of  Mengr, 
described  in  paragraph  6  herein,  wherein  plaintiff  continued 
to  occupy  said  building  as  a  photograph  gallery. 

(10)  That  in  the  month  of  April,  May  or  Jim^  1905, 
the  Industrial  School  of  Cedar  Rapids  voluntarily  vacated 
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the  land  granted  to  them  without  ever  entering  the  same 
for  taxation  or  having  any  title  quieted  in  them. 

.  (11)  That  in  the  month  of  April,  1905,  the  defendant 
city  vacated  said  easterly  two  hundred  feet  of  block  sixty- 
four  (64)  by  removing  all  city  property  therefrom,  includ- 
ing fences,  buildings  and  all  chattels,  leaving  this  plaintiff 
solely  in  possession  of  the  easterly  two  hundred  feet  of 
said  block  sixty-four   (64). 

(12)  That  the  defqpdant  has  for  more  than  25 
years  wrongfully  appropriated*  said  block  sixty-four  (64) 
for  municipal  purposes^  and  fenced  the  public  from  out 
their  own  parL 

(13)  That  on  the  2.1st  day  of  July,  1905,  said  de- 
fendant city  did  by  its  attorney,  J.  N.  Hughes,  enter  on 
said  easterly  two  hundred  feet  of  said  block  sixty-four  (64) 
with  a  superior  force  of  more  than  a  dozen  men,  and,  with- 
out any  process  of  law,  forcibly  ejected  plaintiff's  build- 
ing therefrom,  to  the  damage  of  this  plaintiff. 

(14)  Plaintiff  in  the  month  of  March,  1907,  filed 
with  the  defendant  city  a  written  request  for  quitclaim  deed 
to  the  easterly  two  hundred  feet  of  block  sixty-four  (64), 
original  town,  now  city,  of  Cedar  Rapids,  as  provided  by 
law  in  section  4226  of  the  Code  of  Iowa  of  1897,  whidi 
request  has  not  been  granted. 

Wherefore  plaintiff  prays  the  court  to  quiet  the  title 
•to  the  easterly  two  hundred  feet  of  block  sixty-four  (64) 
of  the  original  town  of  Cedar  Rapids,  Iowa,  in  him  as 
against  any  and  all  claims  of  the  defendant  city  and  for 
decree  of  court  that  defendant  city  has  no  further  rights 
in  said  real  estate,  and  for  legal  attorney's  fees  provided 
for  in  such  causes,  and  such  other  equitable  relief  as  the 
facts  in  this  case  demands.      [Duly  verified.] 

To  this  petition  a  demurrer  was  interposed,  and  by 
the  court  sustained.  The  plaintiff  elected  to  stand  upon 
his  pleading.  The  court  entered  judgment  dismissing  the 
petition,  and  the  plaintiff  appeals. 

The  only  note  of  discord  sounded  in  the  petition  ap- 
-pesiTS  at  paragraphs  9  and  13.  From  the  first  of  these  it 
would  appear  that  the  city  marshal  wrongfully  put  plain- 
tiff on  the  premises,  and,  from  the  second,  that  the  city 
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attorney  wrongfully  put  him  off.  There  is  no  allegation  in 
his  petition  that  he  has,  or  ever  had,  or  even  claimed,  any 
title  to  any  part  of  the  premises,  the  title  to  which  he  now 
asks  to  have  confirmed  and  quieted  in  himself. 

The  theory  advanced  in  argument  is  that  inasmuch  as 
the  city  had  lost  its  title  by  its  alleged  misuse,  and  by  its 
ordinances  of  vacation,  and  inasmuch  as  the  city  marshal 
had  deposited  plaintiff's  butldin^  upon  such  ownerless  land, 
neither  the  city  attorney  nor  any  other  person  had  a  right 
to  put  him  off,  because  he  was  maintaining  a  possession 
from  which  no  one  could  oust  him  by  any  legal  proceeding. 
The  plaintiff  claims  that  he  thereby  became  vested  with 
some  kind  of  title  to  the  real  estate,  and  he  asks  the  aid 
of  a  court  of  equity  to  quiet  such  title  in  him,  and  to 
protect  him  from  further  intrusion.  The  law  has  not 
developed  to  such  a  degree  of  ingenuity  as  to  serve  plain- 
tiff's purpose  in  this  regard.  If  the  city  attorney  wrong- 
fully removed  the  plaintiff  by  force  of  arms  from  the  land 
in  question,  he  has  his  appropriate  remedy,  which  he  does 
not  seek  to  enforce  in  this  action.  He  avers  that  the  defend- 
ant city  has  no  right  or  interest  in  the  land  described  in 
the  petition.  He  sets  up  no  title  or  interest  in  himself, 
legal  or  equitable.  We  have  therefore  no  jurisdiction  in 
this  case  over  the  subject-matter.  Plaintiff's  only  claim 
is  based  upon  the  contention  that  nobody  owns  the  land. 
This  is  broad  enough  to  include  the  plaintiff  as  one  of  the 
nonowners. 

It  is  argued  that  an  affirmance  on  this  appeal  will  "es- 
tablish a  precedent  jeopardizing  all  titles  resting  on  city 
vacation  of  public  groimds."  This  is  probably  so.  The 
demurrer  was  properly  sustained. — Affirmed. 
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JuLLA.  M.  Nolan,  Appellant,  v.  Michael  Foley,  Appellee. 

Real    property:    contract    of    sale:    forfeiture:    tender:    waiver. 

1  Where  the  vendor  of  property  under  a  contract  providing  for 
forfeiture  for  nonpayment  served  notice  of  forfeiture,  and  upon 
tender  within  the  statutory  period  of  the  amount  believed  by  the 
purchaser  to  be  due  on  the  contract  made  no  objection  to  the 
amount,  but  insisted  upon  the  forfeiture  and  refused  the  sum  of- 
fered, there  was  a  waiver  of  the  right  to  further  object  to  the 
amount  tendered. 

Same:  rents  and  profits:  accounting.    Where  the  vendor  of  prop- 

2  erty  has  lost  the  right  to  forfeit  the  contract,  but  wrongfully  in- 
sisting thereon  goes  into  possession,  he  must  account  to  the  pur- 
chaser for  the  rents  and  profits;  and  the  court  should  determine 
the  amount  due  under  the  contract,  order  payment  thereof  within 
a  specified  time,  or  in  default  of  payment  order  foreclosure  of 
the  purchaser's  interest. 

Appeal  from  Polk  District  Court. — Hon.  James  A.  Howe, 

Judge. 

Tuesday,   March    16,   1909. 

Suit  to  recover  the  possession  of  certain  real  estate,  for 
an  accounting  of  money  had  and  received  by  defendant  as 
payments  upon  a  contract  for  the  purchase  of  real  estate, 
and  for  rents  and  profits  of  the  land  during  the  time  de- 
fendant was  in  the  possession  thereof.  Decree  dismissing 
plaintiff's  petition,  and  she  appeals.- — Reversed  and  re- 
mandecL 

W,  R.  Hart,  for  appellant. 

Brett  &  Porter  and  George  C,  Fancher,  for  appellee. 

Dbemeb,   J. — On   February   11,    1902,   defendant,    as 
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party  of  the  first  part,  and  plaintiff,  aa  the  second  party, 
liiade  and  entered  into  a  written  contract,  whereby  defend- 
ant agreed  to  lease  to  plaintiff  the  real  estate  in  controversy 
for  the  sum  of  $1,050,  payable  $100  in  cash  and  the  sum 
of  $10  per  month  thereafter  until  the  whole  with  interest 
was  fully  paid.  Plaintiff  was  also  to  pay  all  taxes  and 
assessments  against  the  land,  and  to  keep  the  property  in- 
sured for  the  sum  of  $500,  The  written  contract  also  con- 
tained these  provisions: 

And  it  is  expressly  agreed  by  and  between  the  parties 
hereto  that  the  time  and  times  of  payment  of  said  sums  of 
money,  interest  and  taxes  aforesaid  is  the  essence  and  im- 
portant part  of  the  payments  or  agreements  above  mentioned 
to  be  performed  by  the  parly  of  the  second  part  in  con- 
sideration of  the  damage,  injury  and  expense  thereby  re- 
sulting or  that  may  be  incurred  by  or  to  the  party  of  the 
first  part  thereby,  this  agreement  shall  be  void  and  of  no 
effect,  and  the  party  of  the  second  part  shall  have  no  claim 
in  law  or  equity  against  the  party  of  the  first  part,  nor  to 
the  above-mentioned  real  estate,  nor  any  part  thereof,  and 
any  claim  or  interest  or  right  the  party  of  the  second  part 
may  have  had  hereunder  up  to  that  time  by  reason  hereof, 
or  of  any  payments  or  improvements  made  hereunder,  shall 
on  all  such  default  cease  and  determine  and  beccHne  for- 
feited, without  any  declaration  of  forfeiture,  re-entry  or 
.  any  act  of  the  party  of  the  first  part.  And  if  the  party 
of  the  second  part,  or  any  other  person  or  persons,  shall  be 
in  possession  of  said  real  estate,  or  any  part  thereof,  he  or 
they  will  peacefully  remove  therefrom,  or  in  any  default 
thereof  he  or  they  may  be  treated  as  tenants  holding  over 
unlawfully  after  the  expiration  of  a  lease,  and  may  be 
ousted  and  removed  .as  such.  But  if  such  sums  of  money, 
interest  and  taxes  are  paid  as  aforesaid,  promptly  and  at 
the  time  as  aforesaid,  the  party  of  the  first  part  will,  on 
receiving  said  money  and  interest,  execute  and  deliver  at 
his  own  cost  and  expense,  a  warranty  deed  of  said  premises 
as  above  agreed,  and  abstract  of  title. 

On  February  27,  1906,  defendant  caused 'the  follow- 
ing notice  to  be  served  upon  plaintiff  and  her  husband: 
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Des  Moines,  Iowa,  February  27,  1905.  Mrs.  Julia 
M.  Nolan  and  James  M.  Nolan,  her  husband:  Yom  are 
hereby  notified  that  the  lease  agreement  made  and  entered 
into  on  the  11th  day  of  February,  1902,  on  the  following 
described  property,  to  wit:  The  south  33%  feet  of  lot 
number  eighteen  (18)  of  the  official  plat  of  the  northwest 
quarter  of  the  northwest  quarter  of  section  four  (4),  town- 
diip  seventy-eight  (78),  range  twenty-four  (2.4),  ^ow  in- 
cluded in  and  forming  a  part  of  the  said  city  of  Des 
Moines,  Iowa,  by  and  between  Michael  Foley,  party  of 
the  first  part,  and  Julia  M.  Nolan,  party  of  the  second 
part,  is  null  and  void  for  default  in  monthly  payments. 
Michael  Foley. 

Plaintiff  was  in  actual  possession  of  the  property  until 
September  of  the  year  1902,  when  she  moved  to  Maloy, 
Iowa,  and  thereafter  she  rented  it  to  various  parties,  until 
about  February  of  the  year  1905,  when  defendant  directed 
her  then  tenant,  a  Mrs.  Smith,  not  to  pay  her  any  more 
rent  Defendant  moved  into  the  property  and  occupied  it 
with  Mrs.  Smith  until  about  April  of  the  year  1905,  when 
Mrs.  Smith  left  the  property,  leaving  it  in  the  full  posses- 
sion of  the  defendant.  On  the  trial  defendant  conceded 
that  plaintiff  had  made  all  payments  called  for  by  her 
lease  until  September  24,  1904,  except  the  ones  due  in 
March  and  August  of  that  year.  On  March  1,  1905,  plain- 
tiff caused  the  following  notice  to  be  served  upon  the  de- 
fendant: 

To  Michael  Foley:  I  hereby  tender  you  the  sum  of 
fifty  dollars  ($50)  in  full  of  amount  due  you  to  this  date 
on  contract  of  sale  with  Julia  M.  Nolan  for  the  south 
thirty-three  and  three-fourths  (SS%)  feet  of  lot  18  of  the 
official  plat  of  the  southwest  quarter  of  the  southwest  quar- 
ter section  4-78-24,  in  and  part  of  the  city  of  Des  Moines, 
Iowa.  This  tender  is  made  for  the  purpose  of  keeping 
said  contract  in  full  force  and  effect  and  should  you  fail 
to  accept  the  above  money  on  the  date  of  the  service  of  this 
notice,  this  tender  will  be  kept  good  and  money  held  sub- 
ject to  vour  order  at  the  office  of  R  G.  Patton,  804  Ob- 
servatory Building,  Des  Moines,  Iowa* 
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A  tender  of  the  money  was  actually  made  at  that 
time,  but  defendant  refused  to  accept  it,  claiming  that  the 
contract  of  lease  or  sale  had  been  canceled.  This  action 
was  commenced  on  February  23,  1906.  The  trial  court 
found  that  plaintiff  had  forfeited  all  her  right,  title,  or 
interest  in  and  to  the  property,  and  dismissed  the  petition. 

For  appellant  it  is  contended  that  defendant  never 
legally  forfeited  the  contract  of  sale,  that  plaintiff  made  a 
proper  tender  of  all  that  was  due  under  the  contract, 
and  is  willing  to  pay  whatever  amount  the  court  finds  is 
yet  due,  and  that  she  is  entitled  to  a  specific  performance 
of  her  contract.  On  the  other  hand,  it  is  insisted  that  the 
contract  was  properly  forfeited,  that  plaintiff  has  never 
offered  or  tendered  the  amount  due  on  her  contract,  and 
that  the  petition  was  properly  dismissed. 

Code,  sections  4299,  4300,  read  as  follows: 

Sec.  4299.  Any  contract  hereafter  made  for  the  sale 
of  real  estate  in  the  State  of  Iowa,  and  which  provides 
for  a  forfeiture  of  the  vendee'a  rights  therein  upon  the 
happening  of  certain  conditions,  shall  not  be  forfeited  or 
canceled  unless  thirty  days  before  a  declaration  of  forfeit- 
ure is  made,  a  written  notice  be  served  upon  the  vendee 
.  .  .  which  notice  shall  be  served  in  the  same  manner 
and  by  the  same  parties  authorized  to  serve  original  notices, 
and  shall  contain  a  declaration  of  an  intention  to  forfeit 
said  contract,  and  the  reason  therefor. 

Sec.  4300.  For  the  period  of  thirty  days  after  serv- 
ice of  said  notice  the  vendee  or  those  claiming  under  him 
may  discharge  any  unpaid  payments  and  costs  of  service 
of  notice  of  forfeiture  or  perform  any  conditions  broken, 
and  if  said  payments  are  made  or  conditions  broken  are 
performed  within  said  period  of  thirty  days,  the  right  to 
forfeit  for  such  defaults  occurring  before  said  notice  was 
served  is  terminated. 

Defendant  gave  the  notice  above  set  forth  February 
27,  1905,  and  on  March  1st  plaintiff  gave  the  written  notice 
of  tender,  and  also  offered  defendant  $50  in  money,  which 
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he,  defendant,  refused  to  receive  because  he  claimed  the 

contract  had  been  forfeited.     He  did  not  ob- 

contract  of   *   ject  to  the  amouut  tendered,  but  claimed  a 

Mlc:     forfeit.       t      ^  .  ^     ^  1,1  u 

ure:  tender:      forfeiture  of  the  coutract,  and  that  he  would 

waiver.  ^ 

have  nothing  more  to  do  with  the  plaintiff. 
He  now  claims  that  $70  was  due  at  that  time.  It  is  ad- 
mitted that  plaintiff  did  not  pay  the  taxes  for  the  years 
1905  or  1906,  and  that  she  did  not  offer  to  pay  any. 
It  is  admitted  that  plaintiff  was  actually  owing  defendant 
at  the  time  the  tender  was  made  $70,  instead  of  $50,  and 
it  also  appears  without  controversy  that  defendant  did  not 
object  to  the  amount,  but  claimed  a  forfeiture  of  the  con- 
tract. The  testimony  further  shows  that  at  the  time  he 
served  the  notice  of  forfeiture  upon  plaintiff  he  also  noti- 
fied plaintiff's  tenant  not  to  pay  her  any  more  rent ;  that  he 
was  the  owner  of  the  property.  He  engaged  a  room  and 
board  with  the  tenant,  Mrs.  Smith,  and,  when  Mrs.  Smith 
moved  out  April  1,  he  remained  in  the  possession  of  the 
premises,  and  claimed  to  be  the  owner  thereof.  Taking 
all  of  the  testimony  together,  we  are  clearly  of  opinion 
that  defendant  regarded  the  contract  as  forfeited  upon  the 
giving  of  the  notice,  and  that  he  thereafter  denied  all 
rights  of  plaintiff,  and  refused  to  accept  the  tender  because 
of  the  claim  of  forfeiture.  Since  April  1,  1905,  defendant 
has  received  rent  for  the  property  at  the  rate  of  $12.50 
per  month.  When  plaintiff  made  her -tender  to  defendant, 
she  honestly  believed  that  she  was  offering  him  all  that  she 
owed.  Defendant  raised  no  objection  to  the  amount,  but 
claimed  that  the  contract  had  been  forfeited,  and  refused 
to  accept  the  money. 

Objections  other  than  those  interposed  at  the  time  the 
tender  was  made  were  waived.  OUbert  v.  M osier,  11  Iowa, 
498. 

Conceding  arguendo  that  the  notice  given  by  defend- 
ant was  a  sufficient  compliance  with  section  4299,  pro- 
viding for  a  written  notice  of  an  intended  declaration  of  for- 
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feiture,  we  think  the  tender  made  by  the  plaintiff  of  the 

amount  which  she  claimed  was  due  amounted 

■id^profiu:       to     a     performance     under     section     4300, 

accounting.  i      i  - 

and  that  as  no  subsequent  declaration  was 
made,  but  defendant  went  into  possession  and  took  the 
rents  and  profits,  he  must  be  held  to  an  accounting,  not 
only  of  the  amount  received  from  plaintiff,  but  from  all 
other  sources.  Upon  such  an  accounting  being  made,  a 
decree  will  be  entered  fixing  the  amount  still  due  and 
ordering  payment  of  the  same  within  a  time  to  be  fixed 
by  the  court,  or  a  foreclosure  for  the  amount  so  foimd  to 
be  due,  as  provided  in  sections  4297  and  4298  of  the 
Code.  It  is  impossible  for  us  to  make  the  accounting  upcwi 
the  record  before  us,  and  the  case  must  be  remanded  for 
that  purpose.  Upon  the  whole  record,  we  are  impressed 
with  the  thought  that  the  contract  has  not  been  forfeited, 
that  plaintiff  should  have  an  accounting,  and  that  a  decree 
should  be  entered  which  will  protect  both  parties. 

The  depree  will  be  reversed  and  the  cause  remanded 
for  one  in  harmony  with  this  opinion. — Reversed  and 
remanded. 


W.  S.  CoNKLiNG,  Appellant,  v.  Clara  M.  Young,  and 
Thk  State  Bank  of  Maxwell,  Defendants  and  Ap- 
pellees. A.  C.  Enfield  and  Mrs.  A.  C.  Enfield, 
Garnishees  and  Appellees. 

Attachment  by  garnishment:  discharge:  appeal.     Where  judgment 

1  is  rendered  against  an  attaching  plaintiff  he  must  forthwith  an- 
nounce his  intention  to  appeal  and  perfect  the  same  within  two 
days  or  he  will  lose  all  rights  under  the  attachment;  and  this 
rule  applies  to  attachment  by  garnishment. 

Bills   and   notes:    extension   of   time:    consideration.     A    definite 

2  agreement  for  the  extension  of  a  note  to  a  fixed  time  is  a  suffi- 
cient consideration  for  the  extension,  although  the  maker  parts 
with  nothing  but  simply  agrees  to  keep  the  money  for  the  ex- 
tended time  at  the  same  rate. 
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Same:  bona  fide  purchaser.  Where  it  appears  from  the  note  itseK 
3  that  time  of  payment  has  been  extended,  it  can  not  be  said  to 
have  been  dishonored  because  not  paid  at  the  original  date  of 
maturity;  and  a  purchaser  thereof  for  value,  before  final  maturity 
and  without  notice,  is  entitled  to  the  proceeds  as  against  an 
attaching  creditor  of  the  payee. 


Appeal  from  Story  District  Court. — Hon.  C.  G.  Leb, 

Judge. 

Tuesday,   March   16,    1909. 

Action  at  law  upon  a  promissory  note,  aided  by  an 
attachment  under  which  A.  C.  Enfield  and  his  wife  were 
garnished  as  debtors  of  Clara  M.  Young.  The  State  Bank 
of  Maxwell  intervened,  claiming  that  it  was  entitled  to  the 
money  due  from  the  garnishees.  The  case  was  tried  to 
the  court,  resulting  in  a  judgraent  for  the  garnishee  and 
intervener,    and    plaintiff    appeals. — Affirmed, 

Oillispie  &  Bannistei  and  Chantland  &  Hadley,  for 
appellant 

E.  H.  Addison  diiidi  U,  S.  Alderman,  for  appellees. 

Deemer,  J. — Plaintiff  brought  suit  against  defend- 
ant, Clara  M.  Young,  upon  an  account  for  medical  serv- 
ices rendered  defendant,  Clara  M.  Young,  and  caused  a 
writ  of  attachment  to  issue,  which  was  served  by  garnishing 
Mr.  and  Mrs.  A.  C.  Enfield.  The  notice  of  garnishment 
was  served  March  24,  1906,  and  upon  that  day  the  gar- 
nishees answered  that  they  were  indebted  to  defendant 
Young  in  the  sura  of  $300  upon  a  promissory  note  dated 
February  16,  1903,  and  due  February  16,  1905.  There- 
after, and  on  May  20,  1907,  plaintiff  filed  an  amendment 
to  his  petition,  setting  forth  the  answers  made  by  the  gar- 
mshees,  and  averring  that  the  note  referred  to  therein  had 
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been  assigned  to  the  State  Bank  of  Maxwell  on  April  19, 
1906;  that  said  assignment  was  without  consideration,  and 
was  made  with  intent  to  delay  and  defraud  the  creditors 
of  Clara  M.  Young;  that  by  reason  of  his  attachment, 
garnishment,  and  judgment  he  acquired  a  prior  lien  upon 
the  note  and  the  amount  represented  thereby;  and  in  an- 
other amendment  to  his  petition  he  pleaded  that  the  State 
Bank  of  Maxwell  was  not  a  good-faith  purchaser  or  holder 
of  the  note  for  value,  in  that  it  purchased  the  same  after 
maturity.  The  gamidiees  answered,  admitting  the  execu- 
tion of  the  note  to  Clara  M.  Young,  and  that  they  were  in- 
debted to  some  one  thereon  in  the  sum  of  $333;  that  they 
did  not  know  to  whom  the  inoney  belonged,  and  they  of- 
fered to,  and  did,  pay  the  amount  they  admitted  they  owed, 
to  the  clerk  of  the  district  court,  and  asked  to  be  dis- 
charged, with  costs.  The  State  Bank  of  Maxwell  answered 
on  August  26,  1907,  ailing  that  it  purchased  the  note 
from  Clara  M.  Young  before  maturity  for  value,  and 
without  notice  of  any  infirmities  or  intervening  equities, 
and  claimed  that  it  was  entitled  to  the  money  due.  Judg- 
ment was  obtained  by  plaintiff  against  Clara  M.  Young 
on  September  13,  1907,  and,  upon  the  issues  tendered  by 
the  pleadings  heretofore  quoted,  a  judgment  was  rendered 
December  30,  1907,  in  favor  of  the  State  Bank  of  Max- 
well, discharging  and  dismissing  the  garnishees  and  taxing 
the  costs  to  the  plaintiff.  The  plaintiff  gave  no  notice  of 
his  intention  to  appeal  until  he  actually  served  notice  on 
April  13,  1908.  The  facts  are  not  seriously  in  disputa 
On  February  16,  1903,  the  garnishees  made  and  executed 
their  note  for  $300  to  Clara  M.  Young,  or  order,  due  two 
years  after  date.  On  the  face  of  the  note  is  this  indorse- 
ment written  above  the  date  line,  and  above  the  written 
and  printed  matter  constituting  the  body  of  the  note,  **Ex- 
tended  from  February  16,  1905,  to  February  16,  1907.'' 
On  the  back  of  the  note,  in  addition  to  other  indorsements 
of  interest,  are  the  following:  "February  20,  1906,  Beod. 
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Twenty-one  Dollars  as  interest  for  1905  f  and  "3/15^06, 
Paid  $21.00  Int.  to  2/16,-'06."  The  garnishment  was 
served  on  the  makers  March  24,  1906,  and  the  State  Bank 
of  Maxwell  purchased  the  note  from  Clara  M.  Young  May 
5,  1906,  without  notice  of  the  garnishment,  paying  $299.50 
therefor.  It  had  no  notice  of  the  garnishment  until  four 
or  five  months  after  its  purchase.  The  words  "Extended 
from  February  16,  1905,  to  Feby.  16,  1907,"  were  on  the 
note  when  the  bank  purchased  it,  and  its  officers  believed 
that  it  had  not  been  dishonored.  The  testimony  shows  that 
A.  C.  Enfield,  on  his  own  motion,  and  at  the  request  of 
his  wife,  went  to  the  payee,  Young,  on  February  20,  1905, 
and  asked  her  for  an  extension,  at  that  time  paying  the 
interest  for  one  year;  that  is,  down  to  February  16,  1905. 
The  payee.  Young,  agreed  to  extend  the  note  for  two  years, 
and  the  makers,  Enfield,  promised  to  keep  the  money,  and 
to  pay  the  same  rate  of  interest  thereon  as  they  had  there- 
tofore paid.  At  the  request  of  Clara  M.  Young,  her  step- 
brother wrote  the  words  of  extension  heretofore  quoted. 
The  bank  believed  the  note  had  been  extended,  and  there 
is  no  doubt  that  both  the  makers  and  the  original  payee  be- 
lieved that  the  note  had  been  extended. 

I.     It  will  be  noticed  that  appellant's  claim  is  bottomed 
on  an  attachment  of  the  amount  due  on  the  note  by  gar- 
nishment, and  it  will  also  be  observed  that  this  attachment 
1.  attachmewt      was  dissolved  by  order  of  the  district  court, 
mwit:  December  30,   1907,  and  that  no  notice  of 

discharge:  ,  ,  '  '  ,  nt    t  »^ 

•ppetL  intention  to  appeal  was  given  or  filed  until 

April  13,  1908.  By  section  3931  and  3932.  it  is  pro- 
vided in  substance  that,  where  judgment  is  rendered  against 
an  attaching  plaintiff,  he  must  immediately  announce  his 
intention  to  appeal,  and  must  perfect  his  appeal  within 
two  days  thereafter,  or  the  discharge  of  the  attachment  will 
be  final.  These  statutes  have  been  construed  many  times, 
and  the  universal  holding  has  been  that  if  a  plaintiff  fails 
to  follow  them  he  losee  all  rights  under  his  attachment. 
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See  Harger  v.  Spofford,  44  Iowa,  369;  Ryan  v.  Heenan, 
76  Iowa,  689;  Farwell  v.  Tiffcmy,  82  Iowa,  405;  Peter- 
son V.  Hays,  85  Iowa,  14.  That  the  same  rule  applies  to 
attachment  by  garnishment,  see  Peterson  case,  last  above 
cited.  Whilst  the  proceeding  as  finally  presented  was  in 
the  nature  of  a  creditors'  bill  or  equitable  levy,  neverthe- 
less the  attachment  or  garnishment  was  the  foundation  of 
the  action,  and,  if  that  be  discharged,  there  is  nothing  left 
of  the  proceedings. 

II.     Moreover,   plaintiff  having  failed   to  prove  any 
fraud  in  the  negotiation  of  the  note  or  any  notice  to  the 
bank  of  the  garnishment  proceedings,  the  bank  is  entitled 
J.  Bills  and         to  the  uote  and  to  the  proceeds  thereof  by 
extendon  reasou  of  being  a  purchaser  for  value  before 

coiuideratioii.  maturity  and  without  notice.  Plaintiff's  con- 
tention that  the  note  was  dishonored  before  the  bank  pur- 
chased, in  that  there  was  no  consideration  for  the  extension, 
is  without  merit,  for  that  we  have  recently  held  that  a 
definite  agreement  for  an  extension  to  a  fixed  period  is 
valid  and  based  upon  a  sufficient  consideration,  although 
the  maker  parts  with  nothing,  and  agrees  to  do  no  more 
than  keep  the  money  for  the  period  of  the  extension  at  the 
same  rate  of  interest  Lahn  v.  Koep,  139  Iowa,  349.  So 
that  there  was  a  sufficient  consideration  for  the  extension. 
But  appellant  contends  that,  as  the  note  was  once  dis- 
honored for  failure  to  pay  at  maturity,  that  dishonor  could 
never  be  purged,  although  purchased  by  one  who  had  no 
notice  thereof,  but  believed  from  the  face  of 
bona' Me  the  instrument  that  it  had  never  been  dis- 
honored.  His  counsel  cite,  in  support  of  the 
proposition,  Sagory  v.  Metropolitan  Bank,  42  La.  Ann. 
627  (7  South.  633) ;  Marcal  v.  Melliet,  18  La.  Ann.  223. 
Neither  of  these  cases  is  in  point.  In  the  first  one,  one 
of  the  notes  showed  on  its  face  that  the  time  was  not  ex- 
tended until  after  the  note  had  matured.  The  other  note 
bore  an  indorsement  extending  the  time  of  payment^  and 
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the  court  said  this  must  be  treated  as  being  incorporated 
into  the  note,  and  a  part  of  it,  as  though  that  date  had 
been  originally  written  into  the  note.  In  Marcal's  case, 
the  indorsement  granting  the  extension  showed  that,  it  was 
not  made  until  nearly  a  year  after  it  had  been  dishonored. 
The  court  remarked  in  that  case  that  the  only  eflFect  of 
the  indorsement  was  to  arrest  judicial  proceedings  for  its 
collection  until  the  arrival  of  the  second  stipulated  period. 
In  the  instant  case  there  was  nothing  on  the  face  of  the 
instrument  to  indicate  that  it  had  ever  been  dishonored. 
On  the  contrary,  it  appeared  therefrom  that  by  reason  of 
the  extension  of  time  it  had  not  matured  when  the  bank 
purchased  it.  The  bank  therefore  was  an  innocent  pur- 
chaser, before  maturity,  for  value,  and  the  trial  court  did 
not  err  in  discharging  the  garnishees. 

The  judgment  must  be,  and  it  is,  affirmecL 


Esther  Raj^kin,  Appellee,  v.  Herman  L.   Schultz  and 
H.  C.  Schultz,  Appellants. 


Fraudulent   conveyances:   notice   to  creditors:   burden   of   proof: 

1  EVIDENCE.  No  transfer  of  personal  property  where  the  vendor  re- 
tains the  actual  possession  is  valid,  as  against  existing  creditors 
without  notice,  except  by  a  written  instrument  signed,  acknowl- 
edged and  recorded  as  provided  by  Code,  section  2906:  and  the 
burden  of  proving  actual  notice  to  creditors  is  upon  those  claiming 
by  virtue  of  the  alleged  transfer.  Evidence  held  to  show  that  a 
claimed  transfer  of  a  stock  of  drugs  by  a  son  to  his  father,  in 
satisfaction  of  a  mortgage  indebtedness,  was  with  the  intent  to 
hinder  and  delay  plaintiff  in  the  enforcement  of  a  claim  for  in- 
juries resulting  from  a  careless  sale  of  drugs. 

Same:   action    to  enforce   judgment:   equitable   lien.     The   com- 

2  mencemcnt  of  an  equitable  action  to  subject  property  to  the  satis- 
faction of  a  judgment,  and  service  of  notice  with  a  copy  of  the 
petition  on  the  person  holding  or  controlling  the  property,  creates 
a  lien  which  is  sufficient  basis  for  an  application  of  Code,  section 
2906,  relating  to  the  transfer  of  personal  property. 
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Same:  election  of  remedies.    A  judgment  plaintiff  is  not  confined  in 

3  the  enforcement  of  the  judgment  to  the  )egal  remedy  of  levying 
an  execution  upon  property  subject  to  a  mortgage,  but  may 
challenge  both  the  mortgage  and  a  pretended  transfer  of  the 
property,  if  he  so  elects,  by  an  equitable  action  under  the  statute; 
and  in  bringing  such  action  is  not  required  to  give  bond. 

Same:  appointment  of  receiver.    Where  it  appeared  that  the  judg- 

4  ment  defendant  was  insolvent,  that  he  had  attempted  a  fraudulent 
transfer  of  the  stock  of  goods  to  his  father,  of  which  he  was  in 
possession  and  upon  which  plaintiff  had  a  lien,  and  that  both 
he  and  his  father  were  drawing  -money  from  the  business,  the 
appointment  of  a  receiver  in  an  action  to  subject  the  property 
to  the  judgment  was  proper. 

Same:  prior  uens:  application  op  payments.     Where  a  son  gave 

5  his  father  a  mortgage  upon  his  stock  of  goods  and  thereafter  sold 
the  stock  to  him  in  satisfaction  of  the  mortgage,  retaining,  how- 
ever, the  possession  and  management  of  the  business,  upon  the 
setting  aside  of  the  sale  at  the  suit  of  a  judgment  creditor  of 
the  son,  the  amounts  drawn  from  the  business  by  the  son  while 
in  possession  for  his  father,  as  contended,  were  properly  credited 
by  the  court  on  the  mortgage  indebtedness,  in  the  absence  of 
proof  that  they  were  used  for  any  other  purpose. 

Appeal  from  Wright  District  Court. — Hon.   C.   Q.  Lkb, 

Judge. 

Monday,  Novembsb  23,  1908. 

Rbheabino  Denied  Thursday,  March  18,  1909. 

Suit  in  equity  to  subject  certain  personal  property  to 
the  payment  of  a  judgment  held  by  plaintiff  against  Her- 
man L.  Schultz,  to  set  aside  a  mortgage  upon  said  goods 
held  by  H.  C.  Schultz,  for  the  appointment  of  a  receiver, 
and  for  other  equitable  relief.  The  trial  court  refused  to 
set  aside  the  mortgage,  but  directed  a  sale  of  the  property, 
and  out  of  the  proceeds  ordered  the  receiver  to  first  pay 
the  amount  found  due  on  the  mortgage,  and  the  remainder 
upon  plaintiff's  judgment.     Defendants  appeal — Affirmed* 

J.  H.  Scales,  for  appellants. 
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Nagle  £  Nagle  and  R.  W.  Birdsaflj  for  appellee. 

Deemeb,  J. — The  action  is  a  creditor's  bill,  or  rather 
an  equitable  levy  upon  a  drug  stock  in  the  town  of  Behnond 
to  subject  the  same  to  the  payment  of  a  judgment  held  by 
plaintiff  against  defendant  Herman  L.  Schultz.  It  ap- 
pears from  the  testimony  that  defendant,  Herman  L. 
Schultz,  acquired  a  one-half  interest  in  a  certain  drug  stock 
and  business  in  the  town  of  Belmond  some  time  in  the 
year  1904.  At  that  time  the  stock  was  invoiced  at  some- 
thing like  $7,800.  In  December  of  the  year  1905  this 
defendant  purchased  the  half  interest  owned  by  his  part- 
ner Kenefick,  and  thenceforth,  and  until  September  28, 
1906,  conducted  the  business  in  his  own  name.  Some  time 
in  May,  1906,  plaintiff  applied  to  defendant  Herman  Schultz 
for  some  spirits  of  camphor,  and  by  mistake  this  defend- 
ant gave  her  carbolic  acid  instead.  Not  knowing  of  the 
error,  plaintiff  used  lihe  acid  with  disastrous  results.  She 
commenced  suit  for  damages  early  in  September  of  the 
year  1906,  but  defendant  Herman  Schultz  was  made  aware 
of  her  injuries  shortly  after  they  were  received.  Judg- 
ment was  rendered  in  plaintiff's  favor  for  the  sum  of 
$1,500  on  December  20,  1906.  Herman  L.  Schultz  is 
a  son  of  H.  C.  Schultz,  and  it  appears  that  the  father 
furnished  most  of  the  money  for  the  purchase  of  the  drug 
stock,  taking  the  son's  notes  therefor,  one  for  $3,895,  dated 
September  21,  1904,  which  it  is  claimed  was  paid  by  other 
notes  dated  August  20,  1906,  one  for  $1,000,  one  for 
$900,  and  another  for  $3,000.  These  latter  notes  were 
secured  by  a  chattel  mortgage  upon  the  drug  stock  and 
business  under  date  August  20,  1906.  The  last-mentioned 
notes  matured  November  1,  1906,  Mjay  1,  1909,  and  Jan- 
uary 1,  1908.  The  chattel  mortgage  was  duly  recorded. 
Afterward,  and  on  Sept.  28,  1908,  defendants,  father  and 
son,  entered  into  a  written  agreement  by  the  terms  of 
which  Herman  L.   sold  and  transferred  the  business  and 
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stock  of  drugs  to  his  father,  H.  C.  Schultz,  in  payment  of 
the  notes  and  chattel  mortgage  aforesaid  This  agreement 
also  provided  that: 

In  consideration  of  a  sale  and  transfer  of  the  stock  of 
drugs  and  the  drug  business  at  Belmond,  Iowa,  by  H.  L. 
Schultz  to  H.  C.  Schultz  in  virtue  and  in  satisfaction  of 
a  chattel  mortgage  thereon  executed  by  the  said  H.  L. 
Schultz  to  the  said  H.  C.  Schultz,  it  is  agreed  by  the  par- 
ties hereto,  that  the  said  H.  L.  Schultz  shall  clerk  for  and 
manage  said  drug  stock  business  at  Belmond,  Iowa,  for  and 
on  behalf  of  the  said  H.  C.  Schultz  and  in  his  name  and 
buy  stock  when  instructed  to  do  so,  to  replenish  said  stock 
of  drugs,  and  account  to  said  H.  C.  Schultz  for  any  and 
all  sales  made  and  moneys  received,  and  render  an  accurate 
account  of  such  business  to  said  II.  C.  Schultz  showing  the 
aggregate  receipts  and  disbursements,  at  the  end  of  every 
quarter — three  months  period — or  monthly  when  required. 
He  shall  conduct  the  said  business  carefully  and  avoid  any 
liability  to  the  said  H.  C.  Schultz  for  or  on  account  of  the 
conduct  of  said  business,  which  he  hereby  agrees  to  in- 
demnify him  against  The  said  II.  L.  Schultz  may,  with 
the  consent  of  the  said  II.  C.  Schultz,  employ  a  competent 
clerk  to  aid  him  in  the  conduct  of  said  business  whose 
salary  or  compensation  shall  be  paid  from  the  receipts  of 
said  business.  It  is  further  agreed  between  the  parties 
hereto  that  the  said  H.  L.  Schultz  shall  receive  as  compen- 
sation for  his  services  as  proprietory  manager  of  said  busi- 
ness one-third  of  the  net  proceeds  after  deducting  all  ex- 
penses and  liabilities  thereof,  to  be  paid  to  him  at  the 
period  of  accounting  to  the  said  H.  C.  Schultz,  as  required 
herein. 

It  was  never  recorded  and  no  actual  physical  change 
was  made  in  the  possession  of  the  goods  at  any  time  there- 
after. From  the  time  the  agreement  was  made  the  business 
was  conducted  in  the  name  of  H.  C.  Schultz  &  Co.,  Herman 
L.  Schultz  being,  <is  he  said,  the  company.  It  is  claimed 
by  defendant  that  the  business  was  so  conducted  in  order 
to  save  a  permit  issued  to  Herman  L.  There  was,  as  we 
have  said,  no  actual  or  visible  change  made  in  the  possession 
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oi  tne  goods  or  in  ;the  conduct  of  the  business,,  although 
there  was  a  change  in  the  name  of  the  firm,  as  above  in- 
dicated.    Plaintiff  commenced  this  action  on  December  26, 

1906,  the  petition  being  filed  December  27  and  the  original 
notice  being  served  upon  H.  C.  Schultz  on  January  5, 
1907. 

It  appears  that  since  January  1,  1907,  defendant  Her- 
man Schultz  has  drawn  out  of  the  business  something  like 
$556,  and  that  since  the  making  of  the  contract  of  sale 
H.  C.  Schultz  has  drawn  out  $1,088.  The  trial  court 
held  the  mortgage  to  H.  C. '  Schultz  valid,  but  decreed  the 
sale  fraudulent  and  void.  It  also  made  an  accounting  of 
the ,  amount  due  on  the  mortgage  indebtedness,  finding  it 
to  be  $3,391.28,  with  6  per  cent   interest  from  May   1, 

1907,  declared  this  to  be  a  first  lien  upon  the  goods,  es- 
tablished a  second  lien  on  the  goods  in  plaintiffs  favor  to 
the  amount  of  her  judgment  with  interest,  appointed  a  re- 
ceiver, and  directed  a  sale  of  the  goods  to  pay  these  liens. 
Plaintiff  did  not  appeal;  but  defendants  did,  and  are  here 
challenging  the  correctness  of  the  decree  in  so  far  as  it  is 
adverse  to  them.  In  view  of  this  record  we  can  not  do 
more  for  plaintiff  than  affirm  the  judgment.  Defendants' 
appeal,  however,  presents  for  our  consideration  several 
propositions  which  we  shall  consider  in  the  order  in  Avhich 
they  are  discussed  in  counseFs  brief. 

It  is  contended  that  the  sale  of  the  drug  stock   and 

business  was  and  is  valid,  and  should  have  been  sustained. 

The  trial  court  found  it  to  be  fraudulent,  in  that  it  was 

made  with   intent  to  hinder,   delay  and   de- 

'*  conveyances:     fraud  Creditors,  and  counsel  also  contend  that 

creditors:  it  was  fraudulent  because  the  instrument  was 

burden   of 

pr??^:  not   recorded,    and    no    visible    and    outward 

eYidence.  ' 

change  was  made  in  the  possession.  To 
meet  this  last  proposition  it  is  contended  for  appellants  that 
no  such  issue  was  raised  by  the  pleadings.  This  is  a  mis- 
take, however.     The  pleadings  do  tender  this  exact  issue. 
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But,  aside  from  this,  we  think  the  trial  court  was  justified 
in  finding  the  transaction  fraudulent,  in  that  it  was  an 
attempt  to  hinder  or  defeat  the  plaintiff  in  the  collection  of 
her  claim.  The  notes  had  none  of  them  matured  when 
the  pretended  sale  was  made.  If  it  were  a  sale,  no  reason 
is  given  for  transforming  a  mortgage  into  a  sale  so  short 
a  time  after  it  was  given,  and  at  a  time  when  no  other 
necessity  appears,  save  that  plaintiff  was  likely  to  obtain 
judgment  in  her  suit  already  commenced.  For  some  rea- 
son the  chattel  mortgage  was  not  recorded  until  September 
20,  and  the  secret  transfer  of  the  goods  was  made  within 
eight  days  thereafter.  No  notice  was  given  to  any  one  of 
this  transfer,  and  no  one  save  the  parties  seem  to  have  had 
any  knowledge  thereof  until  about  the  time  of  the  trial  of 
this  case  in  the  district  court  By  section  2906  of  the 
Code  it  is  provided  that  no  sale  of  personal  property,  where 
the  vendor  retains  actual  possession,  is  valid,  against  exist- 
ing creditors  without  notice,  unless  a  written  instrument 
conveying  the  same  is  executed,  admowledged,  and  filed 
for  record  with  the  recorder  of  the  county.  This  statute 
seems  to  be  very  plain,  and  has  many  times  been  construed 
by  this  court  See  McAfee  v.  Bushy,  69  Iowa,  32.8;  King 
V.  Wallace,  78  Iowa,  221 ;  Martin  v.  Lesan,  129  Iowa,  573 ; 
Peycke  v.  Hazen,  119  Iowa,  641.  There  is  no  claim  that 
plaintiff  had  any  notice  of  the  alleged  transfer,  and  the 
burden  was  upon  defendants  to  show  that  fact  if  it  existed. 
Martin  v.  Lesan,  supra. 

Appellants  cite  some  cases,  most  of  which  were  decided 
under  section  2925  of  the  Code,  relating  to  sales  of  real 
estate  which  are  manifestly  not  in  point.     In  this  connec- 
tion it  is  argued  that  plaintiff  did  not  ac- 
»cdon  to         quire  a  lien  upon  the  property  before  notice 

^"uiSSc**licn     ^^  ^®  ^^^^^   ^^^  ^^^  ^^^  ^^^   ^^^  ^^®  *^" 
vantage  of  the  statute.     But  this  is  not  trua 

An  execution  was  levied  upon  the  stock  before  any  notice 

^as  brought  home  to  plaintiff  of  the  alleged  sale.     More- 
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over,  even  if  this  were  not  the  case,  this  action  itself  con- 
stituted an  equitable  levy,  and*  was  fully  justified  under 
sections  4087  and  4089  of  the  Code.  The  latter  section 
provides  that  a  lien  shall  be  created  from  the  time  of  the 
service  of  a  notice  and  copy  of  the  petition  on  the  defend- 
ant holding  or  controlling  the  property.  This  is  what  is 
known  as  an  equitable  levy;  and,  when  made,  it  is  suffi- 
cient basis  for  the  application  of  section  2906.  Such  pro- 
ceedings as  this  have  heretofore  been  recognized  in  this 
court  Hirsch  v.  Israel,  106  Iowa,  498;  McEee  v.  Murphy, 
138  Iowa,  322. 

Defendants  contend  that  plaintiff  had  a  full,  speedy, 

and  adequate  remedy  at  law,  \mder  sections  3979  et  seq., 

providing  for  levies  of  execution  upon  mortgaged  property, 

and  insist  that  an  action  in  equity  will  not 

^  Section  of       lie,   and  that  in  any  event  the   trial   court 


should  have  required  a  bond  from  her,  as 
provided  in  section  3988.  We  regard  these  statutes  as 
cumulative,  and  that  it  was  for  plaintiff  to  elect  her  remedy. 
She  might  prefer  to  challenge  both  the  mortgage  and  the 
sale  by  equitable  proceedings,  under  section  4087  et  seq., 
or  by  equitable  levy  rather  than  by  proceedings  under  the 
statutes  with  reference  to  levies  upon  mortgaged  property. 
She  evidently  did  so  elect,  and  there  is  no  provision  of  law 
requiring  her  to  give  bond  in  such  cases.  See,  as  support- 
ing these  views,  O'Brien  v.  Stambach,  101  Iowa,  40; 
Welch  V.  Burdick,  101  Iowa,  70. 

Again  it  is  contended  that  it  was  error  for  the  court 
to  appoint  a  receiver.  The  testimony  shows  that  Herman 
L.  Sehultz  is  insolvent;  that  he  has  at  all  times  been  in 
possession  of  the  goods;  that  since  the  com- 
^  aopointment  mcucement  of  this  suit  he  has  drawn  a  con- 
siderable amount  from  the  business;  that 
the  father  also  drew  out  money  on  the  day  the  notice  was 
served  upon  the  son.  The  pretended  sale  by  son  to  father 
was  manifestly   fraudulent;     and,    plaintiff's  lien   having 
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been  established^  it  was  necessary  that  the  goods  be  sold 
by  someone  in  order  to  satisfy  this  lien.  That  could  best 
be  accomplished  by  a  receiver,  and  there  was  no  error  in 
the  decree  providing  for  the  appointment  of  such  an  offi- 
cer. The  receiver  was  ordered  to  give  bond,  and  of  this 
no  complaint  is  made.  By  turning  again  to  the  statutes 
under  which  this  proceeding  was  instituted,  it  will  be  ob- 
served that  they  make  no  provision  for  a  bond  pending  the 
litigation.  Possession  of  the  property  is  not  disturbed  in 
such  cases,  and  no  bond  seems  to  be  necessary  until  the 
property  is  placed  in  the  hands  of  a  receiver.  When  the 
character  of  the  proceeding  is  once  determined  to  be  an 
equitable  levy,  as  must  be  the  case  here,  the  questicnis  pre- 
sented are  not  difficult  of  solution. 

Something  is  said  regarding  the  credits  which  the  trial 
court  found  should  be  made  upon  the  mortgage  indebted- 
ness.    There  is  no  doubt  about  the  amounts  stated  having 
Same-  ^^  withdrawn  from  the  business;  but  de- 

»OTiicatiSn*'      fendants  insist  that,  in  so  far  as  they  were 
orpaymenu.     ^^^^^  ^^^  ^^  Herman  Schultz,  they  did  no 

more  than  maintain  the  business,  and  were  thought  the  nec- 
essary expenses  of  keeping  it  going.  This,  though,  has  no 
other  foundation  than  surmise.  It  is  not  supported  by  any 
testimony;  and,  in  the  absence  of  proof,  the  amount  so 
drawn  while  Herman  was  in  possession,  as  he  says,  for  his 
father,  should  be  credited  on  the  indd)tedness.  It  was  his 
duty  to  do  this,  and  we  must,  in  the  absence  of  proof,  pre- 
sume that  he  did  his  duty.  As  plaintiff  did  not  appeal,  we 
can  not  modify  the  decree  in  her  favor.  Defendants  suf- 
fered no  prejudice  from  the  order  allowing  credits. 

We  have  gone  over  the  record  with  care,  and  discover 
no  error.     The  decree  is  therefore  affirmed. 
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M.   A.   McDivitt,  Administrator,  Appellant,  v.   Des 
Moines  City  Railway  Company,  Appellee. 

Instructions:  statement  of  issues.  Where  the  issues  are  simple 
I  and  the  pleadings  concise  it  is  not  prejudicial  for  the  court  to 
state  the  issues  in  the  language  of  the  pleader,  although  this 
practice  has  in  some  cases  been  criticised  and  condemned.  But 
where  it  is  adopted  as  preliminary  to  a  statement  of  the  issues 
withdrawn  and  of  those  to  be  submitted,  it  may  result  in  clear- 
ness, especially  where  counsel  in  their  opening  statements  have 
referred  to  all  the  issues  as  made  by  the  pleadings,  and  there 
has    been    evidence    received    respecting    all. 

Instructions:  ambiguity:  contradiction:  when  not  cured  by  other 

2  instructions.  An  ambiguous  instruction,  or  one  which  standing 
alone  is  erroneous  because  of  some  omission,  may  be  cured  by 
another  paragraph  of  the  charge  which  is  clear  on  the  omitted 
or  ambiguous  point ,  but  an  affirmatively  erroneous  instruction, 
free  from  ambiguity,  can  not  be  cured  by  a  correct  statement  of 
the  point  in  another  paragraph:  as  whore  the  court  charged  that 
if  the  jury  failed  to  find  that  decedent  was  not  guilty  of  negli- 
gence contributing  to  her  injury,  the  verdict  must  be  for  de- 
fendant, and  in  another  paragraph  told  the  jury  that  the  decedent 
was  guilty  of  contributory  negligence,  the  instructions  presented 
a  direct  contradiction  which  was  not  cured  by  the  further  state- 
ment that  there  might  be  a  recovery  notwithstanding  decedent's 
contributory  negligence. 

Instructions:  statement  of  issues.    Where  the  court  in  stating  the 

3  issues  set  forth  all  the  grounds  of  negligence  alleged  in  the  peti- 
tion, a  portion  of  which  only  were  to  be  considered  by  the  jury,  it 
should  have  embraced  in  the  same  connection  a  concise  state- 
ment of  those  questions  which  the  jury  was  to  determine; 
and  a  failure  to  do  so  until  after  instructions  upon  other  matters 
was  not  a  proper  statement  of  the  issues  and  was  prejudicial. 

Street  railways:  rights  of  public.    The  relation  of  a  street  car  com- 

4  pany  to  the  traveling  public  is  not  affected  by  the  fact  that  it 
owns  the  fee  to  its  right  of  way,  where  its  patronage  is  dependent 
upon  its  relation  to  the  street  and  it  maintains  a  platform  partly 
in   the    street    for    the    accommodation    of    the    traveling   public. 

Same:  negligence.    The  crossing  of  a  street  car  track  in  front  of  an 

5  approaching  car  is  not  per  se  a  negligent  act;  the  question  of 
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negligence   in    such   cases   depends   upon    the   particular   ci.  cam- 
stances,  as  the  distance  from  the  approaching  car  and  its  speed. 

Same:  when  a  fact  question.    Where  there  is  evidence  tending  to 

6  show  that  at  the  time  a  pedestrian  attempted  to  cross  a  street 
car  track  in  front  of  an  approaching  car,  he  had  reason  to  believe 
he  could  cross  in  safety  but  his  failure  to  do  so  was  the  result  of 
excessive  speed  of  the  car,  reasonable  minds  might  differ  on  the 
question  of  his  negligence  and  a  fact  question  is  presented. 

Same:  contributory  negligence:  evidence.    The  question  of  whether 

7  decedent,  killed  in  a  collision  with  a  street  car  while  attempting 
to  cross  the  track,  was  guilty  of  contributory  negligence  is  held 
tmder  the  evidence  to  have  been  for  the  jury. 

Appeal  from  Polk   District   Court. — ^Hon.    Hugh    Bren- 

NAN,   Judge. 

Moin)AY,  !N'ovEMB£B  23,   1908. 

Reheabing  3)enied  Thubsday,   March  18,   1909. 

Action  for  damages  for  personal  injuries  to  plain- 
tiffs intestate,  resulting  in  her  death.  Verdict  and  judg- 
ment for  the  defendant     Plaintiff  appeals. — Reversed. 

Parrish  &  Dowell,  for  appellant 

R.  B.  Alherson  and  Carr,  Hewitt,  Parker  £  Wright, 
for  appellee. 

Evans,  J. — The  accident  in  question  occurred  on  July 
15,  1905,  on  IngersoU  Avenue,  in  Des  Moines.  IngersoU 
Avenue  runs  east  and  west  at  the  point  of  the  accident 
The  defendant  owns  the  fee  of  the  right  of  way  on  which 
it  operates  its  street  car  line.  On  each  side  of  this  right 
of  way  is  laid  out  a  public  street,  forty  feet  in  width. 
These  two  streets  and  defendant's  right  of  way  between 
constitute  IngersoU  Avenue,  for  all  practical  purposes.  A 
narrow  street,  known  as  "Crescent  Drive,"  intersects  this 
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avenue  practically  at  right  angles.  Near  the  west  line  of 
Crescent  Drive  and  on  the  south  line  of  its  right  of  way, 
the  defendant  maintained  a  plfttform  for  the  accommoda- 
tion of  passengers.  This  platform  was  partly  upon  the 
right  of  way  and  partly  upon  the  street  proper.  The  de- 
ceased lived  a  short  distance  to  the  northeast  of  this  plat- 
form, and  was  in  the  daily  habit  of  taking  the  east-bound 
car  for  the  city  every  forenoon.  There  were  two  tracks 
upon  the  right  of  way;  the  north  one  being  used  for  west- 
bound cars,  and  the  south  one  being  used  for  the  eastrbound 
cars.  ,  On  the  morning  in  question,  the  deceased  started 
in  the  direction  of  the  platform,  traveling  south  and  west 
While  she  was  traveling  west  on  the  street  along  the  north 
side  of  the  right  of  way,  and  before  she  reached  a  point 
opposite  the  platform,  she  was  overtaken  by  a  west-bound 
car,  which  passed  her,  obstructing  for  a  few  moments  her 
view  of  the  south  track.  Inmiediately  behind  such  car,  she 
crossed  the  north  track  and  started  to  cross  the  south  track, 
she  was  struck  by  the  east-bound  car,  while  crossing  such 
track,  and  received  injuries  from  which  she  afterwards 
died. 

One  witness  fixed  the  point  of  the  accident  as  five 
to  ten  feet  east  of  the  platform.  Others  fixed  it  at  a 
greater  distance.  Before  the  view  of  the  deceased  was  ob- 
structed by  the  west-bound  car,  the  east-bound  car  had  come 
into  view  at  some  distance  away.  One  witness,  who  was 
a  passenger  on  the  west-bound  car,  testified  that  when  the 
deceased  passed  behind  that  car  the  east-bound  car  must 
have  been  from  seventy-five  to  one  hundred,  and  possibly 
one  hundred  and  fifty  feet  away.  The  distance  between 
the  two  car  tracks  was  about  five  feet.  There  is  evidence 
tending  to  show  that  the  east-bound  car  was  traveling  at  a 
rate  of  twenty-five  miles  an  hour;  whereas,  the  ordinance 
permitted  no  greater  speed  than  twelve  miles  an  hour. 
There  was  also  evidence  tending  to  show  that  the  plaintiff 
was  carried  on  the  fender  for  some  distance  before  the  car 
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was  stopped,  and  that  the  car  was  started  a  second  time 
after  it  had  been  once  stopped,  and  after  the  deceased  had 
been  throAvn  from  the  fender,  and  that  the  deceased  re- 
ceived her  fatal  injuries  as  the  result  of  the  second  starting 
of  the  car.  Plaintiffs  petition  averred  negligence  in  twelve 
specifications  consecutively  numbered.  Six  of  them  charged 
negligence  prior  to  the  collision,  consisting  mainly  of  the 
alleged  reckless  speed  and  failure  to  have  the  car  under 
control,  and  the  other  six  charged  negligence  occurring  after 
the  collision,  consisting  mainly  in  the  alleged  failure  of 
the  motorman  to  stop  the  car  as  soon  as  he  might  have 
done,  after  discovering  the  peril  of  the  deceased,  and  also 
in  permitting  the  car  to  start  after  it  had  been  stopped. 
The  answer  was  a  general  denial  and  a  plea  of  contribu- 
tory negligence. 

I.     After  hearing  the  evidence,  it  was  the  opinion  of 

the  trial  court  that  the  deceased  was  guilty  of  contributory 

negligence,  and  that  she  could  not  recover  on  that  account, 

except    for    negligence    occurring    after    she 

•utement  was    struck,    upou    the    theory    of   the    "last 


of 

clear  chance,^^  and  he  aimed  to  instruct  the 

jury  to  that  effect.  Assuming,  for  the  time  being,  that 
the  court  was  right  on  the  question  of  contributory  negli- 
gence, the  appellant  complains  of  the  instructions  as  given. 
It  is  complained,  first,  that  the  issues  were  not  properly 
stated,  in  that  the  trial  jud,2:e  embodied  in  his  statement  of 
the  issues  a  copy  of  the  pleadings,  and  in  that  he  included 
therein  issues  which  were  not  to  be  submitted  for  their 
consideration.  Under  the  heading  "Statement  of  the 
Issues,"  which  was  the  first  statement  read  to  the  jury, 
and  which  preceded  the  numbered  instructions,  the  court 
did  state  the  issues  by  setting  forth  a  substantial  copy  of 
the  petition  and  answer.  The  practice  of  copying  pleadings 
as  a  statement  of  i?sues  has  been  often  criticised  and  con- 
demned by  this  court.  Swanson  v.  Allen,  108  Iowa,  419, 
and  cases  there  cited.     But  where  the  issues  are  simple, 
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and  the  pleadings  are  concise,  it  has  been  held  not  preju- 
dicial for  the  court  to  state  the  issues  in  the  language  of 
the  pleader.  Little  v.  McGuire,  43  Iowa,  447;  Crawford 
V.  Nolan,  72  Iowa,  G73.  The  petition  in  the  case  at  bar 
was  concise,  and  the  language  used  therein  might  well  be 
resorted  to  by  the  court,  without  prejudice  to  the  plaintiff. 
The  greatest  difficulty  appearing  here  is  that  the  issues, 
as  so  stated,  included  the  twelve  specifications  of  negli- 
gence; whereas,  the  court  was  about  to  withdraw  from  the 
consideration  of  the  jury  six  of  those  specifications.  It  is 
not,  however,  wholly  unreasonable  that  the  court  should 
state  to  the  jury  what  the  issues  were  as  made  by  the  plead- 
ings, as  preliminary  to  a  statement  of  what  issues  are  with- 
drawn from  their  consideration  and  what  issues  are  left 
for  their  consideration.  This  method  may  result  in  clear- 
ness to  the  mind  of  the  jurors  as  to  what  things  are  elimi- 
nated, and  what  things  remain.  This  is  especially  true  if, 
in  their  opening  statements  to  the  jury,  counsel  have 
stated  the  issues  as  made  by  the  pleadings,  and  if  on  the 
trial  evidence  has  been  received  or  offered  in  support  or 
rebuttal  of  all  such  issues.  It  may  often  serve  to  clear 
away  confusion  in  the  mind  of  the  jury  therefore  to  set 
fdrth:  (1)  The  issues  made  by  the  pleadings;  (2)  that 
part  of  those  issues  determined  by  the  court;  (3)  the 
issues  remaining  for  the  consideration  of  the  jury.  We 
think  therefore  that  in  this  case  the  plaintiff  has  no  ground 
of  complaint  from  the  mere  fact  that  the  court  followed  the 
language  of  his  petition  in  stating  the  issues  to  the  jury. 
The  failure  of  the  court,  however,  to  properly  follow  up 
this  statement,  will  be  considered  later. 

II.     The    appellant    complains    further 

arabfguky:  that    tllC    instrUCtioUS    of    the    court    were    con- 

contradiction  :  ,.  ,,  1111 

when  not  tradictorv,  and  that,  although  the  court  held 

cured    by  i  . 

^^f^\^'  the    deceased    to    have    been    guilty    of    con- 

instructions.  *-'         ^ 

tributory  negligence,  it  nevertheless  laid  up- 
on the  plaintiff  the  burden  of  proving  freedom  from  con- 
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tributory  n^ligenoe  before  she  could   recover   evea  iip<m 
the  theory  of  the  *^st  dear  chance." 

After  a  statement  of  the  issues,  the  court  presented 
its  instructions  in  paragraphs  numbered  from  1  to  19, 
inclusive.     The  first  six  are  '  as  follows : 

(1)  The  burden  of  proof  is  upon  plaintiff  to  establish 
by  preponderance  of  iho  evidence  each  of  the  following 
propositions:  First,  that  the  deceased,  Edith  McDivitt 
Lawson,  was  struck  and  injured  by  the  defendant's  car 
about  the  time,  at  the  place,  and  substantially  in  the  man- 
ner allied  in  plaintiff's  petition;  second,  that  said  de- 
cedent was  not  guilty  of  negligence  causing  or  contributing 
to  her  said  injury;  third,  that  the  defendant  was  guilty 
of  n^ligence  substantially  as  alleged  by  plaintiff  and  here- 
after in  these  instructions  more  fully  specified;  fourth, 
that  said  injuries  so  received  by  decedent  were  the  direct 
and  approximate  result  of  the  n^Iigence  of  the  defendant; 
fifth,  that  the  estate  of  decedent  has  been  damaged  in  some 
amount  thereby.  If  you  find  affirmatively  as  to  each  and 
all  of  the  above  propositions,  then«  your  verdict  will  be  for 
the  plaintiff.  If  you  fail  to  find  affirmatively  as  to  any 
one  of  the  above  propositions,  your  verdict  will  be  for  the 
defendant 

(2)  As  has  been  stated  in  the  previous  instruction, 
the  burden  of  proo£  is  upon  the  plaintiff,  and  before  she 
can  recover  she  must  establish  by  a  preponderance  of  the 
evidence  that  the  defendant  was  guilty  of  one  or  more  of 
the  particular  acts  of  negligence  charged  in  the  plaintiff's 
petition,  and  that  such  negligence  was  the  proximate  and 
direct  calise  of  the  injury  which  the  plaintiff  claims  to  have 
sustained  on  account  of  the  injury  and  death  of  decedent 
In  determining  whether  the  defendant  was  or  was  not  guilty 
of  the  negligence  complained  of  as  alleged  in  plaintiff's 
petition,  you  will  consider  only  the  negligence  alleged  per^ 
taining  to  the  stopping  or  movement  of  the  car  in  question, 
after  decedent  was  seen  by  the  motorman  in  a  place  of 
danger,  and  whether  such  negligence  was  the  proximate 
cause  of  the  injury  resulting  in  the  death  of  decedent. 

(3)  An  accident  may  happen  and  an  injury  ensue 
thereby  without  any  negligence  on  the  part  of  any  one  con- 
nected therewith.     If  you  find  from  the  evidence  that  the 
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injury  and  death  of  decedent  was  the  result  of  mere  acci- 
dent or  misadventure,  and  that  the  same  occurred  without 
any  fault,  negligence,  or  failure  on  the  part  of  the  defend- 
ant company  or  its  employees  to  exercise  reasonable  care 
and  caution  in  the  discharge  of  its  duty  in  the  operation  of 
its  car,  then  the  plaintiff  can  not  recover,  and  your  verdict 
will  be  for  the  defendant 

(4)  The  undisputed  evidence  in  this  case  shows  that 
the  deceased  approached  the  railway  track  of  defendant, 
and,  after  having  so  approached  the  railway  track  of  de- 
fendant, waited  for  the  west-bound  car  to  pass  her,  and 
that>  after  such  car  had  passed,  decedent  immediately  pro- 
ceeded across  the  north  track,  and  the  intervening  space  of 
almost  five  feet  between  the  north  and  south  tracks,  and 
stopped  in  front  of  an  east-bound  car  on  the  south  track, 
there  passing,  and  was  struck  by  said  car  without  taking 
any  precautions  to  avoid  the  accident.  You  are  instructed 
as  a  matter  of  law  that  this  action  of  decedent  would  con- 
stitute negligence,  and  plaintiff  can  not  recover  unless  you 
find  as  hereinafter  instructed.  The  only  question  therefore 
which  you  have  submitted  to  you  for  consideration  is 
whether  or  not  the  defendant's  employees  in  charge  of  the 
east-bound  car,  which  came  in  contact  with  the  deceased, 
were  guilty  of  the  negligence  charged  in  failing  to  avoid 
the  injury  which  resulted  in  the  death  of  decedent  after 
the  deceased  stepped  from  behind  the  west-bound  car  and 
onto  the  south  track  of  defendant,  and  she  was  seen  by  the 
motorman  in  a  position  of  danger.  In  this  connection  the 
only  allegations  of  negligence  which  you  will  consider  are: 

(5)  In  relation  to  the  care  required  of  the  defendant 
company,  you  will  only  hold  it  to  the  exercise  of  reason- 
able care,  which  consists  in  doing  everything  which  a 
person  of  ordinary  care  and  prudence  would  do,  and  omit- 
ting to  do  everything  which  a  person  of  like  care  and  pru- 
dence would  omit  to  do.  Negligence  is  defined  to  be  the 
umitting  to  do  something  that  a  reasonably  prudent  per- 
son would  do,  or  the  doing  of  something  which  such  a 
person  would  not  do.  Under  the  circumstances  of  this 
case,  if  you  find  from  the  evidence  that  the  defendant,  by 
its  employees,  omitted  to  do  something  that  a  reasonably 
careful  and  prudent  person  would  do,  or  did  something  that 
such  a  person  would  not  do,  as  to  the  movements  or  stopping 
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of  said  car  after  decedent  was  seen  by  the  motorman  to  be 
in  a  place  of  danger,  you  would  be  warranted  in  finding 
the  defendant  guilty  of  negligence ;  and,  if  you  so  find,  and 
if  you  also  further  fijid  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury  and  death  of  the  decedent,  your 
verdict  will  be  for  liie  plaintiff.  If,  on  the  other  hand^ 
you  find  that  the  motorman,  Lewis,  in  operating  the  car 
in  question  which  caused  the  injury  and  death  of  the  de- 
cedent, did  everything  which  a  reasonably  prudent  person 
would  have  done  at  the  time  of  the  accident  in  stopping 
the  car  in  question,  then  you  would  be  warranted  in  finding 
that  the  defendant  was  not  guilty  of  negligence,  and,  if 
you  so  find,  your  verdict  should  be  for  the  defendant. 

(6)  You  have  been  heretofore  instructed,  gentlemen, 
that  the  decedent  was  negligent  in  going  upon  the  trade  in 
front  of  the  east-bound  car,  which  struck  her;  but  you  are 
further  instructed  that,  while  the  law  holds  that  plaintiff 
can  not  recover  on  aocount  of  the  contributory  negligence 
of  decedent  in  stepping  in  front  of  the  east-bound  car  in 
the  manner  in  which  she  did,  yet  if,  after  the  motorman 
saw  her  in  a  place  of  danger  or  about  to  step  upon  the 
track  in  front  of  the  approaching  car,  he  negligently^  failed 
to  stop  said  car  within  a  reasonable  tame  or  distance  under 
the  circumstances  shown  by  the  testimony,  and  such  failure 
was  the  direct  and  proximate  cause  of  the  injury  which 
resulted  in  the  death  of  decedent,  then  your  verdict  will 
be  for  the  plaintiff. 

From  an  examination  of  instruction  1,  it  will  be  ob- 
served that  the  jury  was  instructed,  expressly,  that,  if  it 
failed  to  find  that  the  decedent  was  not  guilty  of  contribu- 
tory negligence,  the  verdict  must  be  for  the  defendant 
Instructions  4  and  6  expressly  stated  to  the  jury  that  the 
decedent  was  guilty  of  contributory  negligence.  This  pre- 
sents the  alleged  contradiction  of  which  appellant  com- 
plains. It  is  contended  by  appellee  that  instructions  4 
and  6  expressly  state  to  the  jury  that  the  plaintiff  may 
recover  nothv.'lihstanding  contributory  negligence,  and  this 
contention  is  correct;  but  this  does  not  eliminate  the  con- 
tradiction in  the  instructions.     Appellee  contends  that  the 
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instructions  must  be  considered  as  a  whole,  and  this  is 
true.  It  is  argued,  also,  that  the  error  in  the  first  instruc- 
tion is  cured  by  the  statement  in  the  fourth  and  sixth; 
but  it  is  cured  only  in  the  form  of  a  contradiction.  Our 
previous  cases  cited  by  appellee  are  not  in  point  It  has 
been  held  that  where  an  instruction  is  ambiguous,  or  where, 
standing  alone,  it  is  erroneous  because  of  some  omission, 
it  may  be  cured  by  other  instructions  that  are  clear  upon 
the  omitted  or  ambiguous  point;  but  where  an  instruction 
is  free  from  ambiguity,  and  is  affirmatively  erroneous,  the 
error  is  not  cured  by  a  contradiction  contained  in  another 
instruction.  There  is  no  way  in  such  case  to  determine 
which  instruction  the  jury  may  follow.  The  question  pre- 
sented in  this  case  is  almost  parallel  with  Christy  v.  City 
Railway  Company,  126  Iowa,  428,  and  the  cases  therein 
cited.  The  error  in  this  case  was  somewhat  emphasized 
by  the  sixteenth  instruction,  which  contains  the  following: 
'^Contributory  negligence  is  such  negligence  as  contributes 
to  an  injury" — a  definition  which  was  quite  unnecessary 
in  view  of  the  withdrawal  of  the  question  from  the  con- 
sideration of  the  jury.  The  natural  effect  of  it  would  be  to 
impress  the  jury  that  the  question  was  still  in  the  case, 
and  to  emphasize  the  error  contained  in  instruction  1. 

III.     Reverting  now  to  the  point  considered   in  first 

division    of    this   opinion,    if   the   court   had    followed    its 

"Statement  of   Issues"   with   instruction   No.    4,    and   had 

omitted    instructions    Nos.    1,    2    and    3,    it 

3.  Instructions:  i  i     i  i         i       i         • 

•uteinent  Avould    have    rendered    the    instruction    quite 

of   issues.  .  ,  ,  ' 

unasrta liable  in  the  respect  complained  of. 
After  stating  to  the  jury  twelve  specifications  of  negli- 
gence, a  few  only  of  which  were  to  be  submitted,  it  be- 
hooved the  court  to  be  prompt  in  directing  the  attention  of 
the  jury  to  the  very  issues  to  be  submitted.  By  failure  of 
the  court  to  do  this,  it  left  the  jury  for  the  time  being 
without  any  light  as  to  what  was  to  be  submitted  for  its 
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consideration,  or  else  left  the  impression  that  all  the  stated 
issues  were  to  be  submitted.  That  part  of  the  instructions 
denominated  "Statement  of  Issues"  was  an  incomplete 
statement  It  recited  the  issues  made  by  the  pleadings, 
but  it  did  not  advise  the  jury  which  of  such  recited  issues 
were  to  be  submitted  to  it.  The  first  singling  out  of  the 
issues  to  be  so  submitted  occurred  in  instruction  No.  4.  This 
instruction  should  have  been  included  in  the  "Statement  of 
Issues,"  or  else  it  should  have  immediately  followed  it 
Instructions  Nos.  1,  2  and  3,  were  not  only  unnecessary 
and  in  part  erroneous,  but  they  were  seriously  out  of 
place,  in  that  they  were  interjected  into  the  subject  of 
stating  the  issues.  The  natural  effect  of  such  interject- 
ing was  to  leave  -the  impression  on  the  minds  of  the  jurors 
that  all  the  issues  previously  stated  were  to  be  submitted 
to  them.  For  this  reason  it  must  be  said  that  the  issues 
were  not  properly  stated,  and  that  the  failure  was  preju- 
dicial  to   the   plaintiff. 

IV.     Appellant  complains  of  the  ruling  of  the  lower 
court  in  holding  the  decedent  to  have  been  guilty  of  contrib- 
utory negligence.    To  our  minds,  this  question  is  a  close  one. 
If  this  were  a  case  involving  a  steam  railroad, 
ways:  right!     wc  would  uot  hcsitatc  to  hold  with  the  trial 

of   public. 

court.  It  is  urged  by  appellee  that  the  de- 
fendant in  this  case  should  stand  in  the  same  position  as 
a  steam  railroad,  because  it  was  the  owner  of  the  fee  of 
its  right  of  way,  and  in  that  sense  was  not  using  the 
public  street.  We  are  not  able  to  see  that  that  fact  changes 
the  relation  of  the  defendant  to  the  traveling  public  or  pro- 
tects it  against  the  ordinary  rules  of  liability.  Appellee 
cites  no  authorities  in  support  of  its  position  in  this  re- 
gard. To  our  minds,  the  practical  effect  as  between  the 
defendant  and  the  traveling  public  is  the  same,  whether 
the  defendant  owns  its  fee  or  not  Its  right  of  way  is  a 
part  of  the  plan  of  the  avenue.  Its  patronage  is  depend- 
ent upon  its  relation  to  the  avenue.     It  maintains  a  plat- 
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form  upon  one  side  of  its  right  of  way  and  partly  upon  the 
street  for  the  accommodation  of  its  passengers.  It  necessarily 
invites  pedestrians  to  cross  its  right  of  way  from  one  side 
of  the  street  to  the  other.  This  was  true  in  this  particular 
case.  The  decedent  was  a  patron  living  on  the  north  side 
of  the  track.  She  must  necessarily  cross  the  track  in 
order  to  get  to  the  platform  on  the  south  side.  She  was 
crossing  within  a  few  feet  of  the  platform  at  the  time  of 
the  accident 

It  will  not  do  to  say  that  the  act  of  crossing  a  street 
car  track  in  front  of  an  oncoming  street  car  is  per  se  neg- 
ligence. Such  tracks  are  necessarily  so  crossed  daily  by 
5.  Same:  thousands  of  pcoplc.     Whether  it  be  negli- 

negiigencc.  gence  as  a  matter  of  fact,  or  law,  must  de- 
pend upon  the  circumstances  of  the  given  case.  One  of 
the  important  circumstances  is  the  distance  of  the  oncom- 
ing car,  and  another  is  its  speed.  The  distance  can  always 
be  estimated  with  sufficient  accuracy  for  the  purposes  of 
prudence.  The  speed,  however,  may  be  deceptive.  A  pe- 
destrian would  doubtless  be  charged  with  knowledge  of  the 
speed  permitted  by  ordinance.  One  might  see  an  oncom- 
ing car  so  far  away  that  he  might  prudently  believe  that  he 
could  safely  cross  the  track,  and  yet  the  speed  of  the  car 
might  be  so  excessive  as  to  overtake  him  before  he  had 
cleared  to  a  place  of  safety. 

In  the  case  at  bar,  if  it  must  be  assumed  from  the 

testimony  that  the  decedent  stepped  in  front  of  a  moving 

car  that  was  already  upon  her,  then  the  action  of  the  court 

was  right;  but  if  there  is  evidence  tending 

a  fart  to  show   that  at  the  time   the   decedent  en- 

QUCSuOll* 

tered  into  the  danger  zone  the  car  was  at  such 
a  distance  from  her  that  she  might  reasonably  believe  that 
she  could  cross  in  safety,  and  if  her  failure  to  do  so  was 
the  result  of  the  excessive  speed  of  the  car,  then  reasonable 
minds  might  diflFer  as  to  whether  she  was  negligent,  even 
though  all  might  agree  that  she  did  not  evince  the  highest 
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degree  of  caution.  As  already  indicated  in  the  prelimi- 
nary statement  of  the  facts,  the  witness  Cleland  testified 
that,  when  the  decedent  passed  behind  the  west-bound  car, 
the  east-bound  car  must  have  been  from  seventy-five  to 
one  hundred,  and  possibly  one  hundred  and  fifty  feet  west 
of  her.  Assuming  this  statement  to  be  true,  can  it  be 
said,  as  a  matter  of  law,  that  it  is  per  se  negligence  to 
cross  a  street  car  track  ahead  of  an  oncoming  car  seventy- 
five  feet  or  one  hundred  feet  distant?  The  statement  of 
this  witness  is  not  inconsistent  with  the  physical  possibili- 
ties. If  the  car  were  traveling  at  twelve  miles  an  hour, 
the  decedent  would  ordinarily  walk  eighteen  feet  while  the 
car  traveled  seventy-two  feet.  This  would  have  given  her 
a  margin  of  safety.  If  the  car  were  traveling  at  twenty- 
five  miles  per  hour,  the  decedent  could  walk  only  nine 
feet,  and  this  would  be  within  the  danger  zone.  Of  course, 
if  the  speed  of  the  car  was  manifest  to  a  person  standing 
where  the  decedent  stood,  she  would  be  chargeable  with 
knowledge  of  it,  and  chargeable  with  negligence  if  she  ven- 
tured to  cross  under  such  circumstances ;  but  that,  also,  is 
a  question  for  the  jury. 

It  is  urged  by  appellee  that  this  case  comes  within 
the  rule  of  Ames  v.  Waterloo  Transit  Company,  120  Iowa, 
640.  We  think,  however,  that  it  comes  within  the  rule  of 
7  samk:  ^^®    cases    cited    and    distinguished    in    the 

Sc5}iRencc7       opinion    in    the    Am^s    case.      Patterson   v, 
evidence.  Towusend,  91  Iowa,  72.5,  is  quite  in  point. 

The  fact  that  both  the  decedent  and  the  car  were  approach- 
ing the  platform  where  the  car  would  presumably  stop, 
and  that  the  decedent  was  crossing  the  track  east  of  the 
platform,  is  a  circumstance  to  be  taken  into  consideration 
in  determining  whether  she  acted  as  a  reasonably  pnident 
person  might.  Cleland  testified  that  the  west-bound  car 
had  gone  fifty  or  sixty  feet  west  of  the  point  of  the  acci- 
dent when  it  occurred.  This  would  indicate  that  the  east- 
bound  car  was  moving  more  rapidly  than  the  westrbound 
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car,  assuming  Cleland's  estimates  of  distances  to  be  cor- 
rect If  the  east-bound  car  was  seventy-five  feet  distant 
when  the  decedent  emerged  from  behind  the  west-bound 
car,  it  was  west  of  the  platform.  If  the  motorman  saw  the 
decedent,  and  had  reason  to  believe  that  she  was  going  to 
the  platform,  he  was  confronted  with  a  double  duty  to 
stop  his  car — to  stop  it  for  the  purpose  of  taking  on  a  pas- 
senger, and  to  stop  it  for  the  purpose  of  avoiding  a  col- 
lision. In  this  discussion,  we  are,  of  course,  considering 
the  evidence  in  the  most  favorable  light  for  the  plaintiff. 
We  do  not  overlook  the  fact  that  there  is  testimony  in  the 
record  which,  if  taken  as  true,  would  sustain  the  action  of 
the  lower  court ;  but  wo  have  nothing  to  do  with  the  weight 
of  the  evidence.     That  question  is  for  the  jury. 

Our  opinion  is  that,  on  the  whole  record,  there  is  suffi- 
cient evidence  to  go  to  the  jury  on  the  question  of  contribu- 
tory negligence. 

The  judgment  below  is  reversed,  and  cause  remanded 
for  a  new  trial. — Reversed. 


Wilbur  M.  Miller,  Appellant,  v.  White  Bronze  Monu- 
ment Co.,  Appellee. 

Master  and  servant:    safe  place  to  work:    assumption   of  risk: 

1  EVIDENCE.  In  an  action  to  recover  for  personal  injuries  to  plain- 
tiff while  employed  in  a  building,  the  question  of  the  employer's 
negligence  in  failing  to  provide  plaintiff  a  safe  plkce  to  work  by 
repairing  the  floor  of  the  building,  and  the  plaintiff's  assumption 
of  the  risk  by  continuing  in  the  employment  after  a  promise  to 
repair,  are  held  under  the  evidence  to  have  been  for  the  jury. 

Same:  promise  to  repair  defects.     An  employee  who  continues  to 

2  work  in  a  building  with  knowledge  that  the  floor  of  the  room  is 
unsafe  assumes  the  risk  incident  thereto,  unless  he  objects  to  the 
unsafety  of  the  place  and  remains  under  a  promise  of  repair,  in 
which  event  he  does  not  assume  the  risk  during  a  reasonable  time 
for  the  master  to  make  the  repairs;  unless,  of  course,  the  hazard 
is  so  great  that  a  person  of  ordinary  care  knowing  the  same 
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would  not  continue  the  service.  What  is  a  reasonable  time  to 
remain  in  the  service  after  a  promise  of  repair,  and  whether  an 
employee  is  justified  in  remaining  even  upon  such  promise,  are 
ordinarily  questions  for  the  jury. 

Same:  duty  op  servant  to  repais.    A  servant  who  is  not  employed  to 

3  do  carpenter  work  is  under  no  obligation  to  r^air  an  unsafe 
place  in  the  building  in  which  he  is  engaged;  and  even  if  he 
was  he  is  relieved  of  the  duty  by  an  order  of  his  superior  di- 
recting him  not  to  make  the  r^airs,  so  that  his  failure  to  do 
so  is  not  negligence. 

Contributory  negligence:  evidence.    It  is  the  duty  of  an  employee  to 

4  exercise  reasonable  care  for  his  own  safety,  and  if  he  knows,  or 
by  the  exercise  of  reasonable  care  should  have  known  of  a  defect 
in  the  floor  of  a  building  in  which  he  was  employed,  and  of  its 
dangers,  his  temporary  forgetfulness  of  the  dangerous  situation 
is  not  an  excuse  for  failure  to  exercise  such  care.  Evidence  held 
to  show  plaintiff  guilty  of  contributory  negligence  in  stepping  into 
a  hole  in  the  floor  of  the  building  in  which  he  was  at  work. 

Assumption  of  risk:  contributory  negligence:   evidence:   distinc- 

5  TiON.  Assumption  of  risk  is  a  waiver  of  defects  or  dangers  and 
consent  on  the  part  of  an  employee  to  assume  them  regardless 
of  the  exercise  of  care  on  his  part,  and  is  a  matter  of  contract, 
while  contributory  negligence  grows  out  of  the  conduct  of  an 
employee  and  is  not  based  upon  any  contract  relation. 

Appeal  from  Polk  DiMrici  Court. — ^Hon.  W,   H. 
McHenby,  Judge. 

Tuesday,  Novbmbeb  24,   1908, 

Reheabino  Denied  Thubsday,  Mabch   18,   1909. 

Action  at  law  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  while  in  defendant's  employ.  The  de- 
fenses were  assumption  of  risk,  contributory  n^ligenee, 
and  a  claim  that  the  defect  which  resulted  in  the  injury 
was  one  of  plaintiff's  own  making,  which  it  was  his  duty 
to  discover  and  repair.  At  the  conclusion  of  plaintiff's 
evidence,  a  verdict  was  directed  for  defendant,  and  plain- 
tiff appeals. — Affirmed. 
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Spurrier^  Mills  &  Perry,  for  appellant. 

C  TF.  Johnston  and  /.  D.  Wdllingford,  for  appellee. 

Deemeb,  J. — It  is  charged  in  the  petition  that  de- 
fendant was  negligent  in  not  furnishing  plaintiff  a  rea- 
sonably safe  place  to  work,  in  not  furnishing  him  proper 
tools  and  appliances  with  which  to  work,  in  not  discover- 
ing and  repairing  a  defect  in  the  floor  of  its  plant  in 
which  plaintiff  was  employed,  in  failing  to  notify  plaintiff 
of  the  dangerous  condition  of  the  floor,  and  in  requiring 
plaintiff  to  work  in  a  dark  and  dimly  lighted  room,  which 
had  a  defective  floor,  without  informing  him  of  the  dan- 
gers incident  thereto.  The  defenses  have  already  been 
stated.  In  passing  upon  the  questions  involved  on  this 
appeal,  we  must  take  that  view  of  the  testimony  most 
favorable  to  plaintiff,  for  the  case  was  disposed  of  on  de- 
fendant's motion  for  a  directed  verdict  At  the  time  of 
the  accident  plaintiff  was  twenty-nine  years  of  age.  He 
had  worked  for  defendant  at  odd  times  for  a  period  of 
four  years.  Just  before  his  injury  he  had  been  in  defend- 
ant's employ  about  six  weeks.  He  was  employed  about 
the  manufacture  of  what  are  called  "white  bronze  monu- 
ments," and  on  the  occasion  of  his  injury  was  doing  what 
is  known  as  "sticking  and  pouring,"  with  the  promise  that 
as  soon  as  the  work  was  brought  up  he  should  do  the 
"lettering"  on  the  monuments.  One  Groth,  a  foreman  of 
the  defendant,  employed  the  plaintiff,  and  he  was  suc- 
ceeded in  the  foremanship  by  one  Topliff.  The  room  in 
which  plaintiff  worked  was  a  large  one,  the  exact  size 
of  which  does  not  appear  in  the  record;  but  it  was  more 
than  one  hundred  feet  one  way  by  sixty  or  more  the  other. 
There  are  windows  in  the  south  and  west  ends  of  the 
building  eight  by  three  and  one-half  feet,  but  some  of 
them  were  dirty  and  cut  off  by  a  cheese  cloth,  which  ob- 
structed about  one-third  of  the  light.     Near  the  west  end 
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of  the  building  were  two  benches  upon  which  plaintiff  did 
his  work.  About  thirty-five  feet  from  the  west  end  of 
the  building,  there  was  a  forge  in  which  zinc  was  melted, 
and  near  one  of  the  tables  or  benches  was  a  small  stove 
or  soldering  pot  where  solder  and  soldering  irons  were 
heated.  About  these  tables,  stoves  and  forges  plaintiff  was 
at  work  "sticking  and  pouring;"  that  is  to  say,  sticking  the 
various  parte  of  the  metal  monuments  together  and  join- 
ing them  with  solder.  Plaintiff's  account  of  how  the 
accident  occurred  is  as  follows: 

When   I   was  injured  I  was  working  at  the  tinning 
bench  tinning  some  castings.     We  had  a  large  piece  about, 
I  don't  really  know  the  exact  size  of  it,  but  it  was  about 
X.  Master  and       ^^'®  ^^^^  ^7  four,  about  that  high   (indicat- 
lafc^Mce         '^8)>  ^^^^  *  frame,  and  had  already  poured 
to  work:  that.     That  was  to  be  the  bottom  of  a  monu- 

ofjut:**"        ment,  and  there  was  another  part  to  go  on 
*°**'  top  of  it.     Those  pieces  had  been  taken  up 

to  the  finisher's  bench.  We  finished  them  there  first;  done 
the  filling  on  them  and  smoothing  them,  and  Mr.  Topliff, 
the  foreman,  took  this  piece  I  was  on  when  I  got  hurt 
He  brought  it  down  and  set  it  down  near  the  fusing  bench. 
He  called  me  then,  and  we  took  a  sort  of  chainhack  and 
lifted  the  top  over  on  it  to  see  how  it  would  fit,  and  we 
lifted  it  off  again,  and  Mr.  Topliff  told  me  to  go  ahead 
and  finish.  The  fusing  bench  was  about  20  inches  from 
where  he  had  set  this  piece,  and  the  acid  which  was  used 
to  put  on  before  putting  the  solder  on  was  sitting  on  that 
bench.  I  went  to  reach  for  the  acid.  I  was  in  a  hurry, 
and  the  work  had  been  hurrying  us  up,  and  I  was  anxious 
myself  to  try  to  help  them  out  and  get  orders  finished  up. 
I  stepped  over  into  the  center  of  that  piece  and  made 
another  step,  intending  to  reach  for  the  acid  bottle  and  turn 
aroimd  and  stay  inside  of  it  and  put  the  acid  around  and 
go  out  and  get  my  soldering  iron,  but,  instead  of  stepping 
on  solid  floor,  as  I  thought  I  would,  I  went  into  a  hole  and 
caught  my  knee,  and  went  to  sort  of  throw  the  other  leg 
over  at  the  time  T  set  that  foot  down,  and  fell  into  the 
hole.    My  leg  went  down  into  the  hole  and  caught  me  about 
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the  knee.     The  hole  was  just  about  wide  enough  to  catcli 
my  knee.     I  fell,  and  it  caught  me  by  the  knee. 

Plaintiff  also  testified  to  the  following: 

Before  my  injury  I  had  a  talk  with,  the  foreman  re- 
specting the  condition  of  that  place.  The  first  time  we 
talked  of  the  holes  in  the  floor  was  during  the  month  of 
May.  I  can't  remember.  It  was  along  about  the  latter 
part  of  May.  Mr.  Topliff  was  the  foreman  then.  The 
next  time  I  talked  with  him  was  about  a  week  later.  I 
talked  with  him  three  times  about  that.  The  third  time 
was  about — it  was  during  the  same  week  I  got  hurt,  three 
or  four  days  before  I  got  hurt.  I  had  a  big  monument  I 
was  working  on,  and  I  called  a  couple  of  the  other  em- 
ployees to  help  me  lift  it,  and  when  they  went  to  lift  it 
one  of  the  boards  cracked,  and  Mr.  Topliff  happened  to  be 
passing,  and  I  turned  around  to  him  and  I  said:  'John, 
you  will  have  to  get  this  floor  fixed  up  now  before  some 
of  us  get  hurt.'  He  said:  *A11  right  I  have  been  intend- 
ing to  fix  it  all  along,  but  I  will  fix  it  as  soon  as  I  get 
time.'  I  never  knew  of  any  custom  about  every  man  re- 
pairing the  floor.  I  was  never  required  or  directed  to  do 
any  carpentering  there.  There  was  a  carpenter  there  that 
did  the  carpenter  work.  I  continued  to  work  after  I  dis- 
covered that  the  floors  were  defective  and  that  there  were 
holes  in  the  floor,  because  Mr.  Topliff  said  he  was  going  to 
fix  it.  I  continued  to  work,  relying  on  his  promise  to  fix 
it. 

!^Ie  also  testified  regarding  the  condition  of  the  light: 

Q.  I  will  ask  you  if  you  remember  on  this  afternoon 
that  you  were  injured  what  the  condition  of  the  interior 
of  that  factory  was  at  the  place  where  you  were  injured 
with  respect  to  light,  whether  it  was  dark,  or  medium,  or 
how?  A.  It  was  very  gloomy.  Q.  What  was  the  gen- 
eral condition  of  the  interior  of  the  factory  as  to  being 
light  or  otherwise?  A.  It  is  generally  rather  dark.  It 
wasn't  real  light.  It  was  light  enough,  you  could  see  what 
you  were  doing  and  see  your  work,  but  it  wasn't  real  light. 
It  wasn't  as  bright  as  it  is  in  this  room.    Q.  State  whether 

Vol.  X41  Ia,— 45 
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or  not  artificial  lights  were  used  in  the  factory  in  the  day- 
time. Let  me  modify  the  question.  State  whether  or  not  it 
was  customary  among  the  workmen  there  on  dark  days  and 
during  the  daytime,  midday,  to  use  candles  or  other  arti- 
ficial lights  when  engaged  about  their  work.  A.  I  have 
known  them  to  use  candles. 

On  cross-examination  the  witness  stated:  That  the 
hole  in  the  floor  was  about  twenty  inches  south  of  the 
bench  at  which  he  worked;  that  there  were  windows  all 
along  the  entire  south  wall  of  the  building  and  four  or 
five  in  the  west  wall  of  the  size  hitherto  mentioned,  that 
the  light  from  these  windows  shone  all  around  the  room; 
that  the  ceiling  of  the  building  was  something  like  twelve 
feet  in  height;  and  that  there  were  no  partitions  in  the 
room  in  which  he  worked.  It  also  appeared  from  his  cross- 
examination  that  the  bench  at  which  plaintitf  was  working 
was  from  twelve  to  twenty  feet  from  the  south  wall  and 
at  the  west  end  of  the  room.  The  accident  happened  about 
three  o'clock  in  the  afternoon,  and  on  cross-examination  the 
witness  gave  this  account  of  it: 

The  hole  in  the  floor  was  about  twenty  inches  south  of 
the  bench  I  worked  at.  I  stepped  over  in  the  center  of  the 
base,  and  went  to  step  over  on  the  other  side  of  it  to  reach 
for  the  acid,  and  then  I  stepped  in  the  hole.  The  base 
was  almost  directly  south  of  the  hole.  The  base  was  about 
twenty-twp  inches  south  of  the  bench,  and  the  hole  was 
about  twenty  inches  south  of  the  bench.  The  base  was  lined 
right  up  with  the  hole.  That  is  the  reason  I  didn't  see  it 
I  didn't  think  of  the  hole  at  that  time,  because  I  didn't 
put  the  work  there.  I  had  not  been  doing  my  work  at 
that  place.  I  had  always  been  avoiding  that  place.  The 
bench  stood  the  long  distance  north  and  south.  I  always 
put  the  monuments  on  the  bench  in  the  way  that  would  be 
handiest,  a  long  tall  monument  lengthwise. 

The  following  testimony  shows  how  the  hole  came  to 
be  in  the  floor: 
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Q.  Now,  Mr.  Miller,  this  hole  being  about  twenty 
inches  south  of  the  bench,  what  caused  the  hole  in  the  floor  ( 
A.  Well,  just  the  natural  wear  and  tear.  Q.  Sliding 
these  monuments"  off  the  bench  onto  the  floor,  the  point 
of  the  base  hitting  the  floor  finally  cut  it  through?  A. 
Yes,  partly.  Q.  What  else  besides  that  ?  A.  ,  Age, 
rotten.  Q.  How  big  was  this  hole?  A.  Oh,  I  don't 
know.  I  never  measured  the  hole.  It  was  big  enough  for 
my  foot  to  go  in.  Q.  A  small  hole  then?  A.  Yes. 
Q.  Four  or  five  inches  wide  and  probably  four  or  five  or 
six  inches?    A.     I  should  say  about  that,  yes. 

This  hole  was  in  existence  when  plaintiff  began  work 
for  defendant  the  last  time  and  he  testified  as  follows: 

I  first  called  Mr.  Topliff's  attention  to  the  hole  in  the 
floor  in  the  latter  part  of  May,  somewhere  along  about  the 
23d,  24th  or  25th.  I  again  called  his  attention  to  the  floor 
in  about  a  week.  It  was  before  Decoration  Day,  about  the 
28th  or  29th.  I  again  called  his  attention  to  the  floor 
about  three  or  four  days  before  I  got  hurt,  sometime  during 
the  same  week.  I  said:  ^John,  this  floor  is  in  awful  bad 
shape  around  here.  It  ought  to  be  repaired.  Don't  you 
think  I  had  better  fix  it  up  a  little?'  (Topliff)  Well, 
we  are  too  busy  now.  Go  ahead  with  your  work,  and  I 
will  fix  it  up  myself.'  This  <5onversation  took  place  by 
the  forge.  He  said  he  would  fix  it  as  soon  as  he  got  time. 
At  the  second  and  third  conversations  he  said  about  the 
same  things.  Q.  And  that  was  in  response  to  a  request 
that  you  fix  it,  and  he  said  no,  he  would,  you  go  ahead  with 
the  work  and  he  would  fix  it  when  he  got  time.  Is  that 
what  was  said?  A.  Yes,  sir.  Q.  What  was  said  at  the 
third  conversation  ?  A.  Well,  that  was  referring  to  that 
big  monument.  A  large  monument  on  the  floor — there  was 
one  board  sort  of  cracked.  It  broke,  sort  of  split,  and  I 
turned  around  to  Mr.  Topliff  and  said:  *When  are  you 
going  to  fix  this  floor?  It  is  dangerous.  It  will  have  to 
be  fixed.'  He  said:  *I  have  been  wanting  to  do  that. 
It  seems  like  I  can't  get  time,  but  I  will  fix  it  up.'  Q. 
Well,  he  stated  the  same  as  he  had  before,  as  soon  as  he 
got  over  with  the  rush  he  would  fix  it,  did  he?  A.  Yes, 
sir.    The  portion  of  the  floor  that  cradsed  that  day  when 
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the  heavy  monument  was  rolled  on  it  was  near  the  piace 
where  I  was  hurt.     It  was  not  the  same  place. 

Aside  from  a  little  more  testimony  regarding  ToplifPs 
promise  to  repair  the  defect  in  the  floor,  the  effect  of  which 
was  that  no  definite  time  was  fixed  for  the  repairs,  and  that 
plaintiff  expected  to  quit  when  his  week  was  out  if  the 
floor  was  not  fixed,  this  is  substantially  all  the  testimony 
material  to  our  inquiry.  From  this  it  is  manifest  that 
there  was  ample  to  take  the  case  to  the  jury  upon  the  ques- 
tion of  defendant's  negligence  in  the  respects  charged  in 
the  petition.  This  testimony  was  also  sufficient  to  take 
the  question  of  assumption  of  risk  to  the  jury;  that  is* to 
say,  it  was  a  fair  question  for  it  to  determine  whether  or 
not  plaintiff  was  justified  in  remaining  in  defendant's  em- 
ploy after  the  promises  of  repair  were  made,  and  as  to 
whether  or  not  he  should  have  concluded  that  defendant, 
through  its  agents,  by  reason  of  the  nature  of  the  promises 
and  the  time  that  elapsed  after  they  were  made  without 
performance,  had  concluded  not  to  comply  with  its  promises 
and  make  the  repairs.  This  view  has  support  in  the  fol- 
lowing, among  other,  cases:  Buehner  v.  Creamery  Co., 
124  Iowa,  445;  Huggard  v.  Olucose  Co,,  132  Iowa,  724; 
WihU  V.  R.  R.  Co.,  109  Iowa,  557;  Foster  v.  R.  R.  Co., 
127  Iowa,  84. 

Plaintiff,  of  course,  knew  of  the  defect  which  caused 
the  injury,  and  that  it  had  existed  during  the  entire  time 
of  his  last  employment  by  the  defendant.     In  such  circum- 
stances, he  will  be  held  to  have  assumed  the 
iBc  to  rc-         risk   incident  to  his  employment  about  this 
defect,  unless  it  be  shown  that  he  protested 
against  the  same  to  a  proper  officer  of  the  defendant,  and 
was  promised   that  the  defect  would  be  repaired.      If  he 
made  such  protest,  and  was  given  a  promise  that  it  should 
be  repaired,  he  did  not  assume  the  risk  until  such  time  had 
elapsed,  without  the  promise  being  complied  with,  as  that 
a  person  of  ordinary  care  and  prudence  would  understand 
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that  the  promise  was  not  to  be  kept.  After  the  expiration 
of  such  time,  plaintiff,  if  he  continued  in  defendant's  em- 
ploy, would  in  law  reassume  the  hazard,  and  could  not  re- 
cover for  any  injuries  received  by  reason  of  the  defect. 
Of  course,  if  the  hazard  was  so  great  that  a  person  of 
ordinary  prudence  and  care  would  not  have  assumed  it, 
knowing  that  continuance  in  the  employment  without  re- 
pairs being  made  would  subject  him  to  imminent  danger 
of  life  or  limb,  then  he  would  not  be  justified  in  continu- 
ing to  w^ork  in  the  presence  of  such  a  hazard.  What  is 
that  reasonable  time  which  an  employee  may  remain  in  the 
service  of  his  master  after  a  promise  of  repair  has  been 
made  without  assuming  the  hazard,  and  w'hether  or  not  an 
employee  is  justified  in  continuing  his  work  even  upon  such 
a  promise  being  made,  are,  ordinarily,  questions  of  fact 
for  a  jury,  and,  if  reasonable  minds  might  honestly  differ 
regarding  the  conclusions  to  be  reached  upon  these  proposi- 
tions, they  are  nevertheless  questions  for  a  jury  under 
proper  instructions.  These  rules  are  so  well  established 
that  it  is  sufficient  to  state  them  without  further  elabora- 
tion; their  application  to  the  facts  hitherto  recited  being 
apparent. 

Defendant   contends    that   it    was    plaintiff's    duty    to 
make  the   repairs,   and   that  he   can   not  hold   another   re- 
sponsible for  his  own  neglect.     The  testimony  clearly  nega- 
Samb-  ^^^^   ^^y    ^^^^^    assumption.      Plaintiff   was 

servant^  ^^*  employed  to  do  this  work.     A  carpenter 

to  repair.  ^^^  employed  for  this  purpose.  Moreover, 
upon  plaintiff's  suggestion  that  he  was  willing  to  do  the 
Avork  for  his  own  protection,  defendant's  foreman  ordered 
him  not  to  do  it,  saying  that  he  (the  foreman)  would  attend 
to  that  matter  himself.  Even  if  plaintiff's  duties  compre- 
hended the  repair  of  the  floor,  he  was  subject  to  the  orders 
of  his  superior,  and  in  obeying  them  was  released  of  his 
duty  to  repair.  These,  too,  are  elementary  propositions 
which  need  no  fortification  by  authority. 
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The  real  question  in  the  case,  and  the  one  most  relied 
upon  for  appellee,  is  that  plaintiff  was  guilty  of  con- 
tributory  negligence   in   stepping   into   the  hole   which  he 

knew,  or  should  in  the  exercise  of  ordinary 
neglicehce:       care    have   known,    was    in    the   floor.      The 

testimony,  as  we  think,  fails  to  show  that  the 
room  was  dimly  lighted.  On  the  other  hand,  it  seems 
to  have  been  unusually  well  supplied  with  windows  both  on 
the  south  and  west  sides.  The  accident  happened  in  June, 
at  about  3  o'clock  in  the  afternoon.  The  testimony  does 
not  show  that  the  day  was  cloudy,  and,  if  it  were  not,  it 
is  manifest  that,  even  if  the  west  windows  were  dirty 
and  partly  obscured  by  cheesecloth,  the  place  where  plain- 
tiff worked  and  the  floor  in  which  the  hole  existed  was  un- 
usually well  lighted.  This  hole  was  near  the  end  of  a 
bench  where  plaintiff  was  contantly  working,  and,  if  he 
bajely  cast  his  eyes  upon  the  floor,  he  could  not  help 
from  seeing  the  hole  which  he  described  in  his  testimony. 
In  other  words,  knowing  of  the  defect,  knowing  of  the 
danger  incident  thereto  which  caused  him  to  complain  to 
the  foreman,  knowing  of  the  promises  made  to  repair,  and 
the  failure  to  keep  them,  the  natural  impulse  of  any  rea- 
sonably prudent  person  would  have  been  to  look  for  this 
defect  to  see  if  it  had  been  remedied.  Plaintiff  said 
that  he  expected  to  quit  at  the  end  of  the  week  in  which 
he  was  injured  if  the  defect  was  not  repaired.  He  was  in- 
jured on  Friday,  and  by  reason  of  his  determination  he 
naturally  must  have  had  a  watchful  eye  to  discover  the 
condition  of  the  floor.  Under  all  the  circumstances,  it 
must  be  found  as  a  matter  of  fact,  from  the  undisputed  tes- 
timony, that  plaintiff  knew  of  the  defect  and  of  the  danger 
incident  thereto  at  the  time  he  received  his  injuries.  It 
could  not  be  otherwise  if  he  exercised  any  sort  of  care 
for  his  own  safety.  Indeed,  plaintiff  did  not  testify  that 
he  thought  the  floor  had  been  fixed,  or  that  he  did  not 
know  the  hole  was  still  uncovered.     His  exact  statement  is 
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that  he  stepped  inside  the  four  sides  of  an  uncovered  base 
for  a  moment,  and  then,  in  reaching  for  the  acid  which 
was  upon  the  bench  on  which  he  was  working,  stepped  with 
one  foot  outside  the  base  of  the  monument  and  into  the 
hole  in  the  floor,  which  was  just  beyond  the  side  of  the 
base  over  which  he  stepped,  forgetful,  as  he  said  of  the 
hole,  for  the  reason  that  he  did  not  put  the  base  in  its 
then  position.  Was  this  conduct  that  of  an  ordinarily 
prudent  person  reasonably  careful  of  his  own  safety  in 
view  of  his  knowledge  of  the  defect  in  the  floor?  In  its 
last  analysis,  it  seems  to  us  to  be  a  case  of  pure  forgetful- 
ness  or  abstraction  on  the  part  of  the  plaintiff.  Negligence, 
unless  gross,  is  generally  nothing  more  than  this.  It  is  the 
duty  of  an  employee  to  use  ordinary  and  reasonable  care 
for  his  own  safety,  and  if  he  knows  of  a  defect  and  of 
its  dangers,  or  should  have  known  in  the  exercise  of  the 
degree  of  care  required  of  him,  his  temporary  forgetful- 
ness  will  not  excuse  him.  Barnes  v.  Sowden,  119  Pa.  53 
(12  Atl.  804). 

Of  course,  if  there  were  any  testimony  tending  to 
show  that  plaintiff,  in  view  of  the  promise  made  to  him 
by  defendant's  foreman,  believed  that  the  defect  had  been 
remedied  we  should  be  constrained  to  hold  that  the  question 
of  plaintiff's  contributory  Negligence  would  have  been  for 
a  jury  under  all  the  facts  disclosed;  but  nowhere  does 
plaintiff  testify  that  he  believed  that  the  foreman  had  com- 
plied with  his  promise  and  repaired  the  defect.  The  ex- 
cuse is  that  he  forgot  the  presence  of  the  hole,  and  he 
evidently  relies  upon  this  forgetfulness  as  excusing  him. 
That  it  does  not  is  clear,  not  only  from  the  authorities, 
but  on  principle  as  well.  There  is  a  manifest  distinction 
between  forgetfulness  and  an  attempt  to  avoid  the  dan- 
gers of  a  known  defect,  and  a  like  distinction  between  for- 
getfulness and  reliance  upon  a  promise  made  by  one  with 
authority  to  remedy  a  known  defect.  Forgetfulness  is  neg- 
ligence, while  reliance  upon   the  fulfillment  of  a  promise 
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made  by  another  or  an  attempt  by  one  to  avoid  a  known 
defect  may  constitute  the  highest  care.  These  suggestions 
illustrate  the  fatal  defect  in  plaintiffs  case.  He  did  not 
testify  that  he  was  attempting  to  avoid  the  known  danger, 
but  despite  his  care,  went  into  the  hole;  nor  did  he  testify 
that,  because  of  Topliffs  promise,  he  believed  the  defect 
had  been  repaired,  and  had  no  knowledge  to  the  contrary 
until  he  stepped  into  the  hole. 

It  is  well  in  this  connection,  perhaps,  to  discriminate 

between   assumption   of   risk   and   contributory  negligence. 

^^Assumption  of  risk"  is  in  effect  a  waiver  of  defects  and 

dangers   and   a   consent   on   the   part  of   the 

5.  Assumption  *^  ^ 

contHbStory  employee  to  assume  them,  no  matter  whether 
cvfd5f"e7'  ^^  t)e  careful  or  negligent  in  his  conduct, 
istinction.  ^]us  couscut  is  held  to  take  away  the  in- 
jurious character  of  defendant's  act,  and  is  bottomed  on 
the  old  maxim,  ''Volenti  rwn  fit  injuria" — that  to  which 
a  party  assents  is  no  wrong.  In  such  cases  the  injured 
party  may  at  the  time  be  in  the  exercise  of  all  the  care 
whicli  the  law  requires,  and  still  have  no  right  of  recovery. 
This  is  clearly  pointed  out  in  the  old  case  of  Thomas  v. 
Quartermaine,  18  Q.  B.  Div.  697.  Of  course,  facts  show- 
ing contributory  negligence  may  also  prove  assumption  of 
risk;  but  rarely,  if  at  all,  will  proof  that  one  did  not  as- 
sume a  risk  also  show  that  at  a  given  time  he  was  in  the 
exercise  of  ordinary  prudence  for  his  own  safety.  These 
distinctions  have  not  always  been  observed,  but  they  are 
essential  to  a  proper  application  of  the  facts  to  a  given 
case.  See  Fitzgerald  v.  Connecticut  Co,,  156  Mass..  155 
(29  N.  E.  464,  31  Am.  St.  Rep.  537);  Dempsey  v. 
Sawyer,  95  Me.  295  (49  Atl.  1035)  ;  Chicago  £  E.  R.  R. 
V.  Heerey,  203  111.  492  (68  N.  E.  74);  Narramore  v. 
Railroad,  96  Fed.  298  (37  C.  C.  A.  499,  48  L.  E.  A. 
68)  ;  Pavis  Co.  v.  Polland,  158  Ind.  607  (62  N.  E.  492, 
92  Am.  St.  Rep.  319).     As  said  in  the  last  case,  assump- 
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tion  of  risk  is  a  matter  of  contract,  express^  or  implied; 
while  contributory  negligence  is  a  matter  of  conduct. 

Without  more,  it  is  enough  to  say  that  the  trial  court  ^ 
did  not  err  in  directing  a  verdict  for  the  defendant. 

The  judgment  must  be,  and  it  is,  affirmed. 


Emil  Boeck,  Appellant,  v.  Wm.  Miuke  et  al. 

Evidence:  communication  with  a  decedent.     In  seeking  to  estab- 

1  lish  title  to  a  decedent's  land  under  an  oral  contract,  the  party 
I  claiming  the  benefit  of  the  contract  is  disqualified  from  testifying 

to  personal  communications  made  to  him  by  decedent;  but  the 
stepfather  of  plaintiff  is  held,  on  rehearing,  competent  to  testify 
that  decedent  promised  him  to  give  plaintiff  the  land  on  certain 
conditions. 

Real   property:    oral  contract  to   convey:    evidence.    To   justify 

2  a  decree  settling  the  title  to  real  property  in  pursuance  of  an  oral 
promise  the  evidence  must  be  clear,  definite  and  conclusive:  and 
this  is  especially  true  where  the  circumstance  of  taking  possession 
and  making  improvements  is  lacking. 

Same:  declarations  of  a  decedent.    Conceding  that  declarations  of  a 

3  decedent  may  be  shown  in  aid  of  an  oral  promise  to  give  an- 
other his  land,  still  where  the  same  are  chiefly  as  to  such  an  in- 
tention merely  they  are  not  very  material  evidence  of  a  definite 
and  specific  contract  to  do  so,  and  when  made  many  years  pre- 
viously are  of  little  weight. 

Oral  contract  to  convey  land:  evidence.     Evidence  reviewed  and 

4  held  insufRcient  to  establish  a  claimed  oral  contract  of  decedent  to 
give  plaintiff  his  land  in  consideration  that  he  live  with  decedent 
the  remainder  of  his  life. 

Appeal  from   Chickasaw  district   Court. — Hon.   A,   N. 
HoBsoN,  Judge. 

Tuesday,  Deoembeb  15,  1908. 

SUPPLEMENTAI,     OPINION     ThUBSDAY,     MaBOH     18,     1909. 


Digitized  by  VjOOQlC 


714  BoECK  V.  Mtlsde.  [141  Iowa 

Action  in  equity  to  establish  plaintifPs  tide  to  a  cer- 
tain tract  of  land,  under  an  oral  contract  with  John  Milke, 
deceased,  as  against  the  defendants,  who  are  alleged  to 
claim  some  interest  in  the  property  described,  as  heirs  of 
said  John  Milke.  There  was  a  decree  for  the  defendants, 
and  plain tiflF  appeals. — Affirmed. 

B.  Feyerbend  and  Springer,  Clary  £  Condon,  for 
appellant 

Smith  &  O'Connor,  for  appellees. 

McClain,  J. — PlaintiflF  claims  title  to  a  certain  .d^ 
scribed  eighty-acre  tract  of  land,  under  an  oral  contract 
with  John  Milke,  deceased,  whose  heirs  are  defendants  in 
the  action,  alleged  to  have  been  made  in  1887  by  one 
Michael  Ross,  plaintiffs  stepfather,  when  plaintiff  was 
about  thirteen  years  of  age,  by  which  said  Milke  agreed 
that,  if  plaintiff  would  live  with  him  as  a  member  of  his 
household  and  family,  and  obey  and  take  care  of  him  in 
his  declining  years,  plaintiff  should  have  whatever  real 
estate  and  other  property  said  Milke  might  own  at  the 
time  of  his  death.  Said  Milke  died  intestate  in  December, 
1906,  in  possession  of  and  holding  the  legal  title  to  the 
eighty-acre  tract  of  land  in  controversy.  The  evidence  in- 
troduced in  behalf  of  plaintiff  tends  to  show  that  plain- 
tiff came  to  this  country  in  1886,  and  lived  in  the  family 
of  his  mother  and  stepfather,  on  a  farm  near  that  of  said 
Milke,  until  April,  1887,  when,  after  having  attended  a 
Lutheran  school  for  some  months,  he  was  confirmed  as  a 
member  of  that  church,  and  that  in  the  meantime  he  had, 
for  some  indefinite  period,  been  employed  by  said  Milke 
and,  further,  that  soon  after  his  confirmation  said  Milke 
visited  the  home  of  plaintiff's  mother  and  stepfather,  and 
in  plaintiff's  presence  made  some  arrangement  with  them 
by  which  plaintiff  was  to  live  with  said  Milke.     As  plain- 
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tiff's  entire  right  of  action  depends  on  the  terms  of  this 
alleged  arrangement,  which  is  directly  testified  to  by  the 
plaintiff,  his  mother,  and  his  stepfather,  we  shall  set  out 
briefly  the  evidence  appearing  in  the  record  as  to  what 
such  arrangement  was.  The  stepfather  testified  that 
John  Milke,  whom  he  had  known  as  a  little  boy  in  the 
old  country,  and  who  had  come  to  this  country  in  1884, 
said  to  witness  that  he  (Milke)  "got  nobody  around  there. 
He  was  alone  there.  Why  can't  I  let  him  have  Emil"; 
and  that  he  replied  he  had  work  enough  for  him,  when 
Milke  responded  that  "he  liked  that  boy.  He  like  to  have 
him  right  along."  And  the  witness  further  testified  that 
Milke  asked  him  to  change  Emil's  name,  which  he  refused 
to  do ;  that  a  week  or  two  later  Milk©  came  back,  and  asked 
"if  he  can  get  Emil.  I  said,  *No,  I  had  plenty  of  work 
at  home  for  him.'  Then  he  says,  *Let  me  have  that  boy; 
I  like  him.'  Then  I  asked  my  wife  if  she  would  let  him 
go.  She  says,  ^Yes,  he  can  take  him  along.'  Then  John 
says,  ^You  never  get  him  back  more.'  "  In  answer  to  a 
question  as  to  what^  if  anything,  Milke  said  he  would  do 
for  Emil  if  the  witness'  would  let  him  go,  the  witness  an- 
swered: "John  promised  me  for  Emil  the  property,  all 
that  he  got  there  after  his  death.  After  John  goes  dead, 
Emil  should  have  whole  property.  That  is  all."  In  re- 
sponse to  a  question  as  to  what,  if  anything,  Milke  said  as 
to  what  he  wanted  Emil  to  do,  the  witness  replied:  "Emil 
should  do  every  kind  of  work  he  could  do.  He  likes  him  all 
right ;  say  he  good  boy."  Witness  also  testified  that  Milke, 
in  connection  with  this  arrangement,  gave  him  $50,  which 
is  all  the  money  or  anything  else  he  got  from  Milke,  or 
any  one  else,  for  Emil.  The  mother,  Conradine  Ross, 
testified  that  three  or  four  weeks  after  Emil  came  to  Amer- 
ica, he  went  to  live  with  Milke,  and  remained  with  him 
that  summer,  and  also  on  Saturdays  and  Sundays  during 
the  winter,  while  he  was  attending  the  Lutheran  school; 
that  she  heard  the  conversation  between  her  husband  and 
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Milke  in  regard  to  the  latter  taking  Emil,  and  that  the 
latter  said:  "Xow  I  like  this  boy;  let  me  have  him.  I 
haven't  any  children,  and  if  he  stays  with  me,  I  will  leave 
him  this  property.  Then  I  will  hold  him  as  my  son"; 
that  then  her  husband  said  to  her,  "Let  him  go  if  he  will 
give  him  the  property  as  he  said  he  would";  and  that 
Milke  then  took  Emil  and  said,  "Now  you  will  not  get  him 
back  again."  ^  Witness  further  testified  that  Milke  said  in 
this  conversation,  "If  he  will  be  obedient  and  mind  me, 
and  do  what  I  want  him  to  do,  then  when  I  die  I  will  give 
him  my  property.  Then  I  will  hold  him  as  my  son"; 
and  that  her  husband  then  said,  "If  you  will  do  this,  it 
will  be  all  right,  you  can  take  him  with  you."  The  plain- 
tiff testified  that  about  Easter,  1886,  which  he  afterwards 
changed  to  1887,  he  heard  a  talk  between  Milke  and  his 
father  concerning  himself,  which  he  described  as  follows: 
"They  talked  about  me.  Mr.  Milke  came  and  said  to 
father  he  wanted  to  have  me.  He  wanted  to  change  my 
name.  And  father  told  him,  ^No,  because  I  need  him  my- 
self.' Then  he  went  away  that  day";  and  that  Milke 
further  said  in  another  conversation  in  his  presence:  "I 
tell  you  what  I'll  do.  I'll  give  everything  I  have  got  if 
he  does  good,  and  mind  like  I  want  him,  give  him  every- 
thing after  my  death.  That  is  what  he  promised  me,  just 
what  Mr.  Milke  promised  nje." 

There  is  quite  a  material   conflict  between   these  ac- 
counts as  to  what  the  promise  of  Milke  was.     Plaintiff 
in  his  petition  alleged   and  in  his  testimony   stated,   that 
Evidence-  ^®  promise  was  made  directly  to  him,  but 

w'ith°"a"*''*^**°   the   promise,    as  testified   to  by  his  mother 
decedent.  ^^^  stepfather,  was  to  the  latter  for  plain- 

tiff's benefit.  This  difference  is  quite  material  with  refer- 
ence to  the  admissibility  of  the  evidence.  If  the  promise 
was  to  the  plaintiff,  he  was  plainly  incompetent,  under 
Code,  section  4604,  to  testify  thereto,  for  that  section  pro- 
hibits a  party,  in  an  action  against  the  heirs  of  a  deceased 
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person,  from  testifying  to  personal  communications  made 
to  him  by  the  deceased.  But  the  theory  of  plaintiff  is, 
in  fact,  as  indicated  in  argument,  that  the  promise  was 
made  directly  to  the  stepfather  for  plaintiff's  benefit.  If 
this  be  so,  however,  we  think  the  stepfather  was  incom- 
petent to  testify  with  reference  thereto,  for  plaintiff  is 
claiming  the  benefit  of  such  a  contract  made  between  Milke 
and  his  stepfather,  and  the  section  of  the  Code  just  referred 
to  prohibits  any  person  from,  through  or  under  whom  the 
party  derives  any  interest  or  title  by  assignment  or  other- 
wise, being  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  communication  between  such  witness 
and  the  deceased. 

Without  regard  to  technical  objections  to  the  testimony 
of  these  witnesses,  we  reach  the  conclusion  that  the  evi- 
dence is  too  indefinite  and  uncertain  to  sustain  a  decree 
awarding  the  property  to  the  plaintiff.     The 
property:  case   differs   from  many  of   those   in   which 

oral  contract  * 

^o,con^y:  oral  agreements  to  convey  or  will  property 
are  supported  in  the  fact  that  plaintiff  did 
not  go  upon  the  property  to  occupy  it  and  make  improve- 
ments. The  circumstance  of  taking  possession  and  making 
improvements,  where  it  is  found,  furnishes  a  strong  equity 
in  favor  of  the  claimant,  and  not  only  serves  as  the  part 
performance  which,  under  the  statute  of  frauds,  is  neces- 
sary to  render  valid  an  oral  contract  to  convey,  but  also 
tends  to  indicate  that  some  promise  was  made.  With  ref- 
erence to  performance  something  further  is  to  be  said  here- 
after, but  the  absence  of  the  circumstance  of  unequivocal 
action,  in  pursuance  of  the  alleged  promise,  leaves  the  al- 
leged promise  itself  without  that  cogent  support  which  has 
been  found  in  other  cases  where  such  promises  have  been 
enforced.  See  Bevington  v.  Bevington,  133  Iowa,  351, 
and  cases  therein  cited.  That  the  evidence  to  establish 
such  a  contract  must  be  clear,  definite,  and  conclusive  has 
often  been  decided.     Briles  v.  Ooodrich,  116  Iowa,  517; 
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Chew  V.  Holt,  111  Iowa,  362;  Truman  v.  Truman,  79 
Iowa,  606;   Williamson  v,   Williamson,  4  Iowa,  279. 

Many  witnesses   for  plaintiff  testified   as   to  declara- 
tions, made  by  Milke  in  his  lifetime,  relied  upon  to  fur- 
nish additional  proof  of  the  existence  of  the  contract     Con- 
Same-  Ceding,  for  present  purposes,  that  these  de- 

dedftntions    •  claratious  might  be  shown,  we  find  that  they 
^*'*******^  were  for  the  most  part  as  to  an  intention, 

on  the  part  of  Milke,  to  give  his  property  to  plaintiff, 
and  that  they  lend  little  countenance  to  the  idea  that  he 
had  already  made  such  a  definite  and  specific  contract  to 
do  so  as  to  prevent  his  changing  his  mind  and  refusing  to 
carry  out  the  arrangement  if  he  saw  fit  Such  declarations 
of  a  deceased  person,  testified  to  by  witnesses  who  say 
they  heard  them  many  years  before  their  testimony  is  given, 
are  entitled  to  very  little  weight.  Ellis  v,  Newell,  120 
Iowa,  71. 

As  a  condition  of  the  contract  -testified  to  by  plain- 
tiff and  his  witnesses  was  that  he  should,   in  effect^  con- 
duct himself  toward  Milke  in  a  way  which  should  be  ac^ 
o«ALcoMTEACT    ccptaWe  to  tfac  latter,  it  becomes  important 
LAMof"^*^        to  inquire  what  the  relations  of  the  parties 
evidence.  ^fjQxe  after  plaintiff  went  to  live  with  Milke 

under  this  alleged  arrangement  It  is  quite  satisfactorily 
shown  that,  until  after  plaintiff  became  of  age,  he  resided 
with  Milke,  who  was  a  bachelor  and  lived  alone,  save  as 
plaintiff  was  with  him,  and  that  Milke  treated  him  much 
as  he  would  a  son  under  similar  circumstances.  After  be- 
coming of  age  plaintiff  still  continued  to  make  his  home 
with  Milke,  although  the  nature  of  the  services  rendered 
does  not  very  satisfactorily  appear.  For  at  least  one  year 
prior  to  their  definite  separation,  to  be  hereinafter  referred 
to,  plaintiff  seems  to  have  worked  the  farm  as  a  tenant 
for  a  share  of  the  crops,  and  to  have  had  a  joint  interest 
in  the  stock.  There  is  a  controversy  as  to  whether,  during 
the  time  plaintiff  was  thus  living  with  Milke,  the  latter 
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paid  him  wages,  and  there  is  some  evidence  of  an  admis- 
sion, made  by  plaintiff  during  that  time,  that  such  wages 
were  paid,  at  least  during  plaintiff's  minority,  to  his 
mother  and  stepfather.  At  any  rate  we  find  an  absence 
of  any  very  definite  and  conclusive  lowing  that  plaintiff, 
while  residing  with  Milke,  understood  or  claimed  that  he 
was  doing  so  in  reliance  on  a  contract  by  which  he  was 
to  receive  property  on  Milke's  death.  In  1900  Milke  and 
the  plaintiff,  in  separate  proceedings,  were  committed  to  a 
hospital  for  the  insane,  on  account  of  mental  derangement 
due  to  excessive  alcoholism,  and  after  their  release  some 
months  later  they  lived  apart.  Here  again  the  testimony 
is  in  conflict  and  confusion,  but  we  are  satisfied  that  plain- 
tiff did  not  continue  to  occupy  any  such  relation  to  Milke 
as  we  would  naturally  look  for  if  the  plaintiff  regarded 
the  arrangement  with  reference  to  the  property  as  continu- 
ing in  existence  and  force.  Plaintiff  was  in  the  employ- 
ment of  others,  and  while  he  claims  that  he  visited  Milke 
on  Sundays,  and  helped  him  about  his  farm,  his  testimony 
in  this  respect  is  almost  entirely  without  corroboration. 
There  is  some  testimony  in  behalf  of  plaintiff  that  Milke 
desired  plaintiff  to  return,  but  this  does  not  help  out  plain- 
tiff's case.  If  plaintiff  absented  himself  from  Milke's  home 
contrary  to  the  latter's  wishes,  then  plaintiff  were  not  per- 
forming the  conditions  of  the  alleged  contract.  But  the 
explanations  as  to  this  separation  are  various  and  unsatis- 
factory, and  all  we  need  say  is  that  the  relations  of  the 
parties  after  their  return  from  the  hospital  was  not  such 
as  to  lend  any  support  to  the  theory  that  plaintiff  was  still 
relying,  if  he  ever  relied,  on  a  contract  by  which  he  was 
to  be  entitled  to  Milke's  property  on  his  death. 

A  few  weeks  before  Milke  died,  and  when  he  was 
very  sick  and  alone,  plaintiff  did  return  and  take  care  of 
him  until  his  death,  but  immediately  afterward,  when 
the  question  of  the  temporary  custody  of  Milke's  property 
and  its  final  disposition  were  under  consideration,  plaintiff 
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expressly  said,  in  the  presence  of  several  witnesses,  that  he 
had  no  claim  against  Milke,  except  for  his  services 
during  the  last  sickness,  and  he  did  not  suggest,  until 
after  he  had  left  the  place  and  after  the  appointment  of  a 
temporary  administrator  on  the  application  of  Milke's 
heirs,  that  he  had  any  claim  to  or  interest  in  the  personal 
property  or  the  farm.  The  explanation  given  by  plaintiff 
of  this  conduct  is  that  he  supposed  he  had  no  right  to  the 
property  in  the  absence  of  some  writing;  but  it  seems  to 
us  incredible  that,  if  plaintiff  had,  during  all  the  years 
intervening  between  the  making  of  the  allied  oral  con- 
tract in  1887  and  the  death  of  Milke  in  1906,  been  en- 
gaged in  the  performance  of  the  conditions  of  that  con- 
tract under  the  belief  and  assumption  that  he  should  have 
this  property  on  Milke's  death,  he  would  have  made  no 
claim  that  he  was  entitled  to  it  when  his  rights  had,  ac- 
cording to  his  own  theory  of  the  case,  become  perfect 
Plaintiff  does  not  testify  that  on  any  particular  occasion, 
or  under  any  particular  circumstances,  he  had  been  in- 
formed or  become  satisfied  that  a  writing  was  necessary 
to  enable  him  to  enforce  the  contract  under  which  he  claims 
to  have  acted.  His  whole  conduct  can  be  consistently  ex- 
plained only  on  the  theory  that  he  had  not  been  relying 
upon,  or  attempting  to  perform,  the  oral  contract  which  is 
now  the  basis  of  this  suit. 

Without  further  detailing  various  considerations  which 
occur  to  the  mind  in  reading  this  record  as  having  some 
bearing  upon  the  credibility  of  the  testimony  of  the  various 
witnesses,  it  is  sufficient  to  say  that  we  are  satisfied  with 
the  holding  of  the  trial  court  that  the  contract  relied  upon 
has  not  been  made  out  with  the  clearness  and  definiteness 
which  ought  to  be  required  in  such  cases,  and  the  decree 
of  the  trial  court  is  therefore  affirmecL 

Supplemental  opinion  on  petition  for  rehearing.  Pe- 
tition denied. 
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R.  Feyerbend  and  Springer,  Clary  &  Condon,  for  ap- 
pellant. 

8mHh  &  O'Connor,  for  appellees. 

Peb  Curiam. — A  majority  of  the  court  is  now  un- 
willing to  be  bound  by  the  expression  of  the  foregoing 
opinion  in  regard  to  the  admissibility  of  the  testimony  of 
the  foster  father  under  Code,  section  4604.  Therefore,  so 
far  as  this  opinion  is  concerned,  the  action  must  be  treated 
as  based  on  a  contract  of  the  foster  father  for  plaintiff's 
benefit,  and  the  testimony  of  the  foster  father  with  refer- 
ence to  the  making  of  such  alleged  contract  is  to  be  con- 
sidered. But,  as  will  appear  by  reference  to  the  opinion, 
such  evidence  was  fully  considered,  having  been  embodied 
in  the  record  by  the  lower  court,  and  we  reached  the  con- 
clusion that  on  the  whole  evidence  the  decree  of  the  trial 
court  was  correct,  and  the  petition  for  rehearing  is  there- 
fore— Overruled. 


S.  B.  Fbitz,  Appellant,  v.  C.  M.  Fbitz,  J.  M.  Berby, 
Fbank  Zbman,  a.  Stbeit  and  Fbitz  and  Fbitz. 

Partnership:  settlement  between  partners:  abandonment:  burden 

1  OP  proof:  Evn>ENCE.  The  member  of  a  firm  seeking  to  set  aside  a 
written  agreement  of  settlement  of  the  partnership  business,  on  the 
ground  that  it  had  been  abandoned  by  them,  has  the  burden  of 
proving  the  abandonment,  which  can  not  be  done  by  a  showing  of 
mere  inference  gr  indefinite  understanding  to  that  effect. 

Same:  substitution  op  new  agreement.    The  parties  to  a  controversy 

2  over  mutual  obligations  may  substitute  therefor  the  mutual  obli- 
gations of  a  new  agreement,  and  when  this  is  done  their  rights 
and  liabilities  will  be  determined  thereby.  In  the  instant  case 
the  substituted  agreement  is  held  to  have  become  effective  as  a 
new  agreement,  rather  than  that  their  previous  obligations  should 
be  extinguished  when  the  settlement  was  fully  carried  out. 

Vol.  141  Ia.— 46 
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Same:  rescission.    One  partner  can  not  rescind  a  contract  of  settle- 
3    ment  between  them  regardless  of  the  assent  of  the  other  by  tak- 
ing possession  and  disposing  of  partnership  property  as  his  own 
without  tendering  back  any  advantage   he  had  already   received 
under  the  contract. 

Appeal    from   Pocahontas   District    Court. — ^HoN.    A.    D. 
Bailie,  Judge. 

Wednesday,  December  16,  1908. 

Keheabing  Denied  Thuesday,   Maboh   18,   1909. 

This  action  was  originally  brought  by  S.  B.  Fritz 
against  C.  M.  Fritz  for  dissolution  of  partnership,  the  ap- 
pointment of  a  receiver,  and  an  accounting.  A  receiver 
was  appointed  by  agreement  of  the  parties,  and  subse- 
quently a  stipulation  of  settlement  of  all  matters  involved 
in  the  suit  was  entered  into.  After  this  stipulation  of 
settlement  was  filed  in  the  case,  plaintiff  filed  a  supple- 
mental petition  praying  that  the  stipulation  of  settlement 
be  set  aside  and  canceled,  and  that  an  accounting  be  had 
between  the  partners  as  though  no  such  settlement  had 
ever  been  made.  In  this  supplemental  petition  J.  M.  Berry 
and  Frank  Zeman  were  named  as  additional  defendants, 
and  asked  to  account  for  the  proceeds  of  certain  land,  the 
title  of  which  had  passed  through  their  hands,  formerly 
belonging  to  the  partnership.  A.  Streit  was  also  made  de- 
fendant as  the  holder  of  the  title  to  said  land  in  trust  for 
the  partnership.  On  separate  answers  of  the  defendants 
denying  in  general  the  allegations  of  plaintiff's  amended 
and  supplemental  petition,  there  was  a  trial  resulting  in  ^ 
decree  dismissing  said  amended  and  supplemental  petition, 
and  taxing  the  costs  of  the  proceedings  thereunder  to  the 
plaintiff.     Plaintiff  appeals. — Affirmed. 

Ralston  &  Shaw  and  D,  M.  Kelleher,  for  appellant 
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Maurice  O'Cormer,  Lynch  &  Berry,  and  W.  C.  Oar- 
hereon,  for  appellees, 

McCiAiN,  J. — ^The  ultimate  facts  necessary  to  be  de- 
termined in  order  to  dispose  of  this  controversy  are  few, 
and   the  rules  of  law   applicable  thereto  are  simple   and 
practically  undisputed.     Prior  to  the  insti- 

X.  Partnership:       *  •'  *  ^  *  t  . 

bSSr^ST*  rt-  t^ti^^  ^f  ^^  original  action  for  dissolution 
dSime^t?"'  ^f  partnership  and  accoimting,  Sv  B.  Fritz 
^Ztu  ^^  and  C.  M.  Fritz,  under  the  firm  name  of 
evi  ence.  fVitz    &    Fritz,    had    been    engaged    in    the 

mercantile  business,  and  had  sold  their  stock  of  goods  in 
October,  1903,  to  one  O.  J.  Hubbard,  receiving  in  exchange 
a  half  section  of  Minnesota  land  valued  at  $7,000,  which 
was  subject  to  a  mortgage  of  $2,500.  The  stock  was  taken 
by  Hubbard  at  a  valuation  of  $8,600,  and  Hubbard  gave 
his  note  secured  by  a  mortgage  on  the  stock  to  the  aggre- 
gate amount  of  $4,100.  The  notes  and  accounts  of  the  firm 
were  not  sold  to  Hubbard,  but  were  retained  in  the  pos- 
session of  C.  M.  Fritz,  and  they  aggregated  about  $2,300. 
On  Hubbard's  failure  to  pay  one  of  the  purchase-money 
notes,  Fritz  &  Fritz  took  possession  of  the  stock  of  goods 
under  their  mortgage  (in  January,  1904),  and  brought  a 
foreclosure  suit  against  Hubbard,  to  which  one  Plummer 
was  made  defendant  as  holding  a  mortgage  from  Hubbard 
upon  the  stock;  the  contention  of  the  plaintiffs  in  that 
suit  being  that  the  Plummer  mortgage  was  subject  to  said 
plaintiff's  mortgage,  while  Plummer  claimed  that  by  reason 
of  some  insufficiency  in  the  recording  of  said  plaintiff's 
mortgage  he,  Plummer,  had  acquired  priority.  Some  ar- 
rangement was  made  between  the  parties  to  this  foreclosure 
suit  by  which  Fritz  &  Fritz  were  allowed  to  retain  pos- 
session and  dispose  of  the  stock  in  the  ordinary  course  of 
trade.  The  business  was  in  this  situation  when  S.  B. 
Fritz  instituted  his  action  for  dissolution  of  the  partner- 
flihip  and  accounting,  C.  M.  Fritz  having  abandoned  the  part- 
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nerahip  bnsineBS  oi  which  he  had  previously  been  the  active 
manager.  After  the  appointment  of  J.  M.  Berry  as  re- 
ceiver, by  agreement  of  parties  a  contract  of  settlement 
between  S.  B.  Fritz  and  C.  M.  Fritz  was  entered  into 
(November  26,  1904),  in  which  it  was  stipulated  that, 
for  the  purpose  of  making  a  settlement  of  all  matters  be- 
tween the  members  of  said  firm,  S.  B.  Fritz  agreed  to 
convey  to  C.  M.  Fritz  all  his  right,  title  and  interest  in 
and  to  the  real  property  above  referred  to  and  all  other 
property  of  every  kind  and  description  embraced  in  the 
order  of  court  appointing  J.  M.  Berry  as  receiver,  and  it 
was  further  agreed  that  C.  M.  Fritz  and  S.  B.  Fritz  were 
each  to  have  one-half  of  all  the  book  accounts,  bills  receiv- 
able, and  other  evidence  of  indebtedness  growing  out  of 
the  sale  of  goods,  merchandise,  etc,  since  January,  1904, 
and  S.  B.  Fritz,  however,  to  select  from  said  book  accounts, 
bills  receivable,  and  other  evidences  of  indebtedness  a  total 
amount  in  value  of  $140,  and  provision  for  the  division 
of  the  balance  of  said  accounts  and  property  was  made. 
It  was  also  agreed  that  G.  M.  Fritz  should  pay  $98.50 
to  plaintiflF,  and  should  satisfy  the  claims  of  Plummer, 
Hubbard,  and  the  trustee  in  bankruptcy  of  the  estate  of 
Hubbard  against  the  firm  of  Fritz  &  Fritz  and  against 
any  property  owned  by  the  firm,  and  furnish  satisfactory 
evidence  of  such  settlement,  and  also  pay  the  accounts  of 
two  other  specified  creditors  in  small  sums.  It  was  stipu- 
lated in  this  agreement  that  the  two  partners  should  each 
pay  one-half  of  all  other  indebtedness  existing  against  the 
firm,  and  one-half  of  all  court  costs  and  attorney's  fees 
made  at  the  instance  of  both  parties,  and  each  should  pay 
the  attorney's  fees  made  at  his  own  instance  and  request; 
further,  that  S.  B.  Fritz  should  have  all  the  merchandise, 
goods,  etc.,  belonging  to  the  firm,  being  the  whole  of  the 
remainder  of  said  stock  of  goods  reconveyed  by  Hubbard  to 
said  firm,  and  such  additions  thereto  as  had  been  made 
by  the  firm  or  either  member  thereof.     The  only  stipoUr 
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lion  in  the  contract  of  settlement  with  regard  to  the  time 
of  performance  was  that  the  settlement  by  C.  M.  Fritz 
with  the  trustee  in  bankruptcy  of  Hubbard  and  with  Plum- 
mer  should  not  be  later  than  the  last  day  of  the  January 
term,  1905,  of  the  court  in  which  the  chattel  mortgage 
foreclosure  was  pending,  and  that  as  soon  as  such  settle- 
ment should  be  made  then  all  other  parts  of  the  agreement 
were  to  be  carried  into  effect  immediately,  excepting  that 
the  land  was  to  be  transferred  to  C.  M.  Fritz  whenever 
it  should  be  necessary  to  dose  the  deal  with  the  trustee 
in  bankruptcy  of  Hubbard  and  with  Plummer. 

After  the  making  of  this  agreement  of  settlement  the 
title  to  the  land  was  by  the  voluntary  action  of  both 
partners  vested  in  J,  M.  Berry  individually,  and  not  as 
receiver,  Berry  to  hold  the  title  for  C.  M.  Fritz.  Si  B. 
Fritz,  who  was  already  in  possession  of  the  stock  of  goods, 
proceeded  to  treat  it  as  his  own  property,  and  to  dispose 
of  it  without  consultation  with  or  accounting  to  C.  M. 
Fritz.  Settlement  with  Hubbard's  trustee  and  Plummer 
was  not  eflFected  during  the  January  term,  1905,  of  the 
court,  but  at  the  May  term  following  a  default  was  se- 
cured in  the  foreclosure  suit  which  disposed  of  all  claims  of 
Plummer  and  the  trustee  of  Hubbard  against  the  stock  of 
goods.  In  the  meantime,  however,  there  had  been  omis- 
sions on  the  part  of  C.  M.  Fritz  with  regard  to  the  car- 
rying out  of  the  terms  of  the  contract  of  settlement  which 
it  is  now  claimed  justified  a  rescission  thereof  by  S.  B, 
Fritz,  and  it  is  further  claimed  S.  B.  Fritz  took  ad- 
vantage of  such  default  on  the  part  of  the  other  party  to 
the  agreement  and  did  rescind  it. 

One  of  the  chief  claims  made  for  appellant  as  con- 
stituting a  showing  that  the  agreement  of  settlement  was 
practically  abandoned  by  both  parties  to  it  is  that  nothing 
was  done  on  either  side  to  carry  out  its  provisions.  But 
such  a  claim  is  not  in  accordance  with  the  evidence.  Be- 
fore the  time  when  the  foreclosure  suit  against  Hubbard 
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and  Plnmmer  was  to  be  settled,  S.  B.  Fritz  had  b^un  to 
treat  the  stock  of  goods  received  back  from  Hubbard  by 
the  firm  as  his  own  property,  and  had  made  no  effort  to 
account  for  his  disposition  of  the  goods  or  the  proceeds 
thereof,  and  on  the  other  hand  S.  B.  Fritz  had  joined  with 
C.  M.  Fritz  in  placing  the  legal  title  to  the  real  property 
in  the  hands  of  Berry  in  trust  for  C  M.  Fritz.  In  this 
respect,  therefore,  the  agreement  of  settlement  had  been 
in  fact  fully  performed. 

There  was  a  delay  of  several  months  in  the  adjust- 
ment of  the  settlement  with  Hubbard's  trustee  and  Plum- 
mer,  but  it  does  not  appear  that  any  damage  resulted  to 
the  plaintiff  on  account  of  this  delay,  and^  when  the  judg- 
ment by  default  was  secured  extinguishing  aU  pretended 
claims  on  the  part  of  Hubbard's  trustee  and  Plummer  on 
the  stock  of  goods,  C.  M.  Fritz  had  substantially  com- 
plied with  the  agreement  of  settlement  in  this  respect 
Two  other  small  claims  by  creditors  of  the  firm  were  to 
be  satisfied,  but  it  does  not  appear  that  such  claims  have 
been  pressed  as  against  plaintiff  nor  that  they  are  of  any 
validity,  and  failure  of  C.  M.  Fritz  to  perform  in  this 
respect  has  never  been  insisted  upon  by  plaintiff  as  a 
ground  of  rescission.  With  reference  to  the  failure  of  C. 
M.  Fritz  to  make  plaintiff  a  cash  payment  of  $98.50,  it 
is  enough  to  say  that,  before  the  filing  of  the  supplemental 
petition  asking  a  cancellation  of  the  agreement  of  settle- 
ment, C.  M.  Fritz  made  a  tender  to  plaintiff  covering  all 
his  liability  arising  out  of  the  agreement  of  settlement  not 
already  extinguished. 

One  other  default  on  the  part  of  C.  M.  Fritz  is  in- 
sisted upon  by  plaintiff,  which  consisted  in  the  failure  to 
pay  an  installment  of  interest  on  the  mortgage  subject  to 
which  the  tract  of  land  had  been  taken  in  exchange  for  the 
stock  of  goods.  This  installment  of  interest  in  the  sum  of 
$116  fell  due  prior  to  the  date  of  the  settlement,  and,  as 
no  provision  in  the  agreement  had  reference  to  the  pay- 
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ment  of  such  indebtedness,  it  was  a  debt  equally  of  S. 
B.  Fritz  and  C.  M.  Fritz,  who  jointly  held  the  title  to 
the  land.  When,  therefore,  foreclosure  of  the  mortgage 
was  threatened  in  March  following  the  settlement,  if  this 
installment  of  interest  was  not  paid,  there  was  no  more 
obligation  on  the  one  member  of  the  firm  than  on  the 
other  to  make  such  payment,  unless  when  title  had  been 
vested  by  mutual  consent  in  Berry  there  was  some  specific 
undertaking  binding  him  as  trustee,  or  binding  C.  M. 
Fritz,  to  extinguish  such  indebtedness.  No  such  undertak- 
ing is  shown.  It  was  not  unnatural,  therefore,  that  Borry 
should  have  applied  to  plaintiff  to  satisfy  such  claim  and 
prevent  a  foreclosure,  for  such  foreclosure  would  in  fact 
have  resulted  in  loss  to  the  plaintiff;  C.  M.  Fritz  being,  as 
it  would  seem,  practically  insolvent  if  this  land  was  lost 
to  him,  and  therefore  unable  to  carry  out  the  other  parts 
of  the  settlement  for  the  protection  of  plaintiff.  The  ad- 
vancement of  this  sum  of  money  by  plaintiff  was  then 
nothing  more  than  an  advancement  of  one-half  of  the  inter- 
est charge  to  C.  M.  Fritz  in  a  matter  not  covered  by  the 
agreement  of  settlement,  and,  as  it  appears  that  plaintiff 
then  had  in  his  hands  accounts  of  a  considerable  value  in 
which  C.  M.  Fritz  had  an  interest,  such  advancement  did 
not  in  itself  show  an  intention  on  the  part  of  plaintiff  to 
rescind  the  agreement  of  settlement.  There  is  much  con- 
tradictory testimony  as  to  what  was  said  between  Berry 
and  plaintiff  at  the  time  this  advancement  was  made,  and 
it  is  insisted  that  plaintiff  acted  for  the  preservation  of  the 
property  only  after  he  had  a  definite  arrangement  that  the 
agreement  of  settlement  should  be  treated  as  abandoned. 
We  are  satisfied,  however,  that  plaintiff  has  not  in  this 
respect  established  his  case.  Something  more  than  mere 
inference  or  indefinite  understanding  ought  to  be  shown 
in  order  to  establish  the  setting  aside  of  a  written  agree- 
ment of  settlement  formally  entered  into  between  the 
parties.     In  this  respect  the  plaintiff  had   the  burden   of 
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proof,  and  he  has  not  made  out  his  case  by  a  preponderance 
of  the  evidence. 

Other  conversations  between  plaintiff,  Berry,  and  one 
Steinbilder,  with  whom  it  is  said  plaintiff  listed  the  land 
for  sale  in  disregard  of  the  agreement  of  settlement,  are 
also  relied  on  as  showing  a  mutual  abandonment  thereof. 
But  here  again  there  is  much  contradiction  between  the  ac- 
counts of  the  witnesses,  and  we  can  do  no  more  than  say 
that  plaintiff's  contention  is  not  sustained. 

It  is  of  considerable  significance  that  no  witness  tes- 
tifies as  to  any  express  and  specific  rescission  of  the  agree- 
ment of  settlement  4>y  plaintiff  or  renunciation  thereof  by 
C  M.  Fritz.  Whatever  was  said  according  to  the  testimony 
of  any  witness  tending  to  show  such  rescission  or  aban- 
donment was  said  as  between  plaintiff  and  Berry,  who  was 
the  attorney  of  C.  M.  Fritz  after  the  agreement  of  settle- 
ment was  made,  and  it  does  not  appear  that  Berry  had 
any  authority  from  Fritz  to  agree  that  this  contract  should 
be  modified  or  superseded. 

The  legal  proposition  relied  upon  for  plaintiff  is  that 
the  agreement  of  settlement  did  not  amount  to  an  accord 
and  satisfaction  between  the  parties  until  it  was  carried 
2  sami:  ^^*''    ^^^    ^^   must  be   conceded   that   if  the 

of^^niw****"  agreement  contemplated  a  settlement  only 
agreement.  ^rjj^jj  {^  provisious  should  be  performed  by 
C.  M.  Fritz,  then  it  did  not  become  effectual.  On  the 
other  hand,  it  is  well  settled  that  the  parties  to  a  contro- 
versy in  regard  to  their  mutual  obligations  may  substitute 
therefor  the  mutual  obligations  of  a  new  agreement,  and 
that  when  this  is  done  their  respective  rights  and  liabilities 
are  to  be  determined  by  the  new  agreement  which  has 
been  substituted  for  such  duties  and  obligations  as  pre- 
viously existed.  Hall  v.  Smith,  15  Iowa,  584;  Merry  v. 
Allen,  39  Iowa,  235;  Sioux  City  8.  Y.  Co.  v.  Sioux  City 
P.  Co.,  110  Iowa,  396;  Lindt  v.  SchlUz  Brew.  Co.,  113 
Iowa,  200;  Smith  tr.  Elrod,  122  Ala.  269  (24  South,  994); 
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Ovlf,  C.  &  8.  F.  li.  Co.  V.  Harriet,  80  Tex.  78  (16  S.  W. 
656). 

There  is  some  language  in  the  agreement  of  settlement 
as  already  described  which  might  support  the  contention 
that  only  a  performance  of  the  terms  of  the  agreement 
by  C.  M.  Fritz  would  relieve  him  from  his  previous  obli- 
gationS)  but  taking  the  language  as  a  whole  we  are  satis- 
fied that  the  purpose  of  the  parties  was  to  extinguish 
their  previous  rights  and  liabilities  and  substitute  therefor 
the  rights  and  liabilities  specified  in  the  agreement.  This 
view  is  corroborated  by  the  fact  that  no  specific  time  is 
mentioned  for  the  performance  of  several  of  the  obliga- 
tions named  in  the  agreement,  and  that  after  it  was  made 
the  conduct  of  both  parties  was  consistent  with  the  theory 
oi  a  substitution  of  an  executory  agreement  rather  than 
with  the  theory  of  an  agreement  that  their  previous  rights 
and  liabilities  should  be  extinguished  only  when  the  settle- 
ment was  completely  carried  out. 

Finally,  with  reference  to  the  right  on  the  part  of 
plaintiff  to  rescind  regardless  of  assent  on  the  part  of  C. 
M.  Fritz,  it  is  sufficient  to  say  that  such  rescission  could 
only  be  made  on  tendering  back  the  ad- 
^  resSwion.  Vantage  which  plaintiff  had  already  received 
under  the  contract  of  settlement  by  taking 
possession  and  disposing  of  the  stock  of  goods  as  his  own, 
and  this  plaintiff  never  attempted  to  do. 

We  are  satisfied,  therefore,  that  the  trial  court  cor- 
rectly held  the  agreement  of  settlement  to  be  a  complete 
substitution  for  the  pre-existing  rights  and  liabilities  of 
the  parties  as  partners,  and  that  plaintiff  therefore  failed 
to  show  himself  to  be  entitled  to  any  relief  under  his 
amended  and  supplemental  pleading. 

The  decree  is  affirmed. 
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MUELLEB    LUMBEB    CoMPANY    V.     JoHN    McCaFFKEY, 

Appellant 

Appeal:  motion  for  new  trial:  time  for  perfecting.     Errors  pre- 

1  sented  in  a  motion  for  a  new  trial  will  be  reviewed  where  an 
appeal  from  the  ruling  thereon  is  taken  within  six  months,  al- 
though the  time  for  appealing  from  the  judgment  in  the  action 
had  expired. 

Partnership:  payment  of  firm  debts  by  continuing  partner.    The 

2  agreement  of  a  partner  continuing  the  business  that  he  will  pay 
the  firm  debts  in  consideration  of  a  transfer  to  him  of  the  inter- 
ests of  the  retiring  partners  in  the  firm  property  may  be  enforced. 

Same:  delay  in  bringing  suit:  acceptance  of  agreement.     Delay 

3  in  suing  on  the  agreement  of  a  continuing  partner  to  pay  the 
firm  debts  will  not  defeat  the  action,  unless  barred  by  statute; 
and  commencement  of  action  is  a  sufficient  acceptance  of  such 
agreement. 

Same:  rescission.    A  continuing  partner  who  agreed  to  pay  the  firm 

4  debts  in  consideration  of  a  transfer  to  him  of  their  interests  in 
the  property,  can  not  avoid  liability  therefor  on  the  ground  of 
rescission,  where  he  bad  made  no  offer  to  return  the  consideration 
received;  and  such  failure  can  not  be  excused  by  a  showing  that 
the  retiring  partners  did  not  desire  a  return  of  the  property. 

Appeal:    forfeiture:    presumption.      ^Vhere    a    continuing    partner 

5  agreed  to  pay  the  firm  debts  in  consideration  of  a  transfer  to  him 
by  the  retiring  partners  of  their  interest  in  the  property,  he  can 
not  urge  on  appeal  from  a  judgment  in  favor  of  a  creditor  that 
a  lease  of  mining  property  held  by  the  firm  had  been  forfeited  at 
the  time  of  the  transfer  to  him,  and  that  there  was  no  considera- 
tion for  his  assumption  of  the  debts,  where  the  record  did  not 
show  a  forfeiture;  as  a  forfeiture  will  not  be  presumed. 

Partnership:  assumption  of  indebtedness:  fraud:  evidence.    In  an 

6  action  by  a  firm  creditor  to  recover  of  one  partner  continuing 
the  business  on  the  strength  of  his  agreement  to  pay  the  firm 
debts,  the  evidence  is  held  insufficient  to  show  that  a  retiring  part- 
ner had  knowledge  of  false  representations  made  to  defendant 
regarding  the  condition  of  the  property. 
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Appeal  from  Scott  District  Court. — Hon.  A.  B. 
Babkeb,   Judge. 

Saturday,    December   19,    1908. 

Reheabino  Denied  Thursday,  March   18,   1909. 

uACK  and  H.  S.  McCaffrey  and  C.  W.  Major  became 
indebted  to  plaintiff  for  lumber  in  the  sum  of  $324.76 
and  for  material  to  the  Penn  Oil  &  Supply  Company  in 
the  sum  of  $63.31,  which  was  assigned  to  plaintiff.  On 
December  8,  1904,  the  defendant  entered  into  a  written 
agreement  with  said  persons  to  pay  the  same.  It  appears 
that  they  were  in  partnership  in  the  opening  and  improve- 
ment of  a  coal  mine  in  Illinois  with  a  view  to  its  operation. 
Tho  Henepin  Coal  Company  had  been  incorporated  by 
them,  but  neither  the  property  nor  their  lease  of  the  land 
had  been  transferred  to  it,  the  land  belonging  to  John 
McCaffrey  Towing  &  Mining  Company,  of  which  defend- 
ant was  principal  stockholder.  According  to  the  recitals 
in  the  contract,  the  lease  has  been  forfeited.  All  the  prop- 
erty acquired  by  the  parties  first  mentioned,  together  with 
the  lease,  tracks,  tools,  machinery,  and  the  like  used  in  con- 
nection with  the  mine,  were  turned  over  to  defendant  in 
consideration  of  his  agreement  to  pay  the  debts  of  the  co- 
partnership. Several  defenses  wore  interposed,  all  of 
which  were  resolved  by  the  court  and  jury  against  de- 
fendant, and  he  appeals. — Affirmed, 

Sharon  £  Donegan,  for  appellant. 

Isaac  Petersbergher,  for  appellee 

Ladd,  C.  J. — The  appeal  was  not  perfected  within 
SIX  months  from  the  entry  of  judgment,  and  for  this  rea- 
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son  errors  in  the  record  other  than  disciOsed  in  th^  motion 

for  new  trial  can  not  be  considered.     The 

motion*  for       ordcr  Overruling  the   motion   for   new   trial 

^  ^or  was   within   six  months   before   the    appeal, 

perfecting.  ^  ^  .  . 

and  for  this  reason  is  reviewable  in  this 
court  Section  4110  provides  that:  "Appeals  from  the 
superior  and  district  courts  may  be  taken  to  the  supreme 
court  at  any  time  within  six  montlis  from  rendition  of  the 
judgment  in  any  cause  or  order  appealed  from  and  not 
afterward."  Section  4106  obviates  the  necessity  of  filing 
a  motion  in  order  to  challenge  any  ruling  in  the  record, 
and  this  even  though  such  motion  be  pending  at  the  time. 
Hv/nt  V.  Railway,  86  Iowa,  15.  The  ruling  by  which  a 
motion  for  new  trial  is  overruled  remains  an  appealable 
order,  however,  and  the  subject  of  review.  In  re  Estate 
of  Bishop,  130  Iowa,  250.  The  result  is,  a  litigant  may, 
but  is  not  required  to,  challenge  the  correctness  of  the 
court's  rulings  a  second  time.  Section  3755  of  the  Code 
expressly  authorized  a  motion  for  new  trial  based  on  any 
or  all  of  nine  grounds.  These  need  not  be  enumerated. 
It  is  enough  for  present  purposes  to  say  that  one  of  these 
is  "for  error  of  law  occurring  at  the  trial,"  excepted  to  by 
the  party  making  the  application,  and  another  that  the 
verdict  is  not  sustained  by  sufficient  evidence.  The  mani- 
fest design  of  such  motion  is  to  enable  the  court  to  review 
its  rulings  entered  during  the  trial  at  greater  leisure  and 
upon  full  investigation,  to  the  end  that,  if  errors  are  dis- 
covered, these  may  be  corrected,  rather  than  the  parties  be 
put  to  the  trouble  and  expense  of  an  appeal  The  ruling 
on  each  point  raised,  though  it  may  be  but  a  repetition 
of  a  previous  ruling,  is  quite  as  decisive.  The  statute  ex- 
pressly authorizes  either  party  to  challenge  the  correctness 
of  ary  ruling  during  the  trial  by  motion  for  new  trial,  and 
he  is  entitled  to  a  ruling  thereon.  This  involves  a  decision 
covering  each  ground  of  the  motion,  and,  as  the  order 
granting  or  denying  a  new  trial,  is  appealable.    This  neces- 
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sarily  authorizes  a  review  of  each  of  the  several  grounds 
asserted.  For  this  reason,  separate  assignments  of  error 
were  exacted  under  a  former  statute  requiring  assignments 
of  error.  Moifit  v,  Albert,  97  Iowa,  213.  Because  errors 
asserted  in  a  motion  for  new  trial  appear  in  the  record  and 
might  be  taken  advantage  of  on  appeal,  had  no  such  mo- 
tion been  filed,  furnishes  no  groimd  for  saying  that  they 
may  not  be  reviewed  when  raised  in  a  motion  for  new 
trial,  if  the  appeal  from  the  ruling  thereon  be  timely,  even 
though  more  than  six  months  has  elapsed  since  judgment 
Kendall  v.  Lucas  County,  26  Iowa,  395.  Otherwise,  the 
right  to  appeal  from  the  ruling  on  a  moticm  for  new  trial, 
save  because  of  something  transpiriilg  subsequent  to  the 
verdict  or  decree,  would  be  valueless.  In  the  recent  case  of 
McLaughlin  v.  Hubinger  Bros.  Co.,  135  Iowa,  595,  it 
appears  to  have  been  held  in  such  a  case  that  only  errors 
not  inhering  in  the  judgment  may  be  reviewed.  The  de- 
cision last  above  cited,  in  which  the  contrary  was  held, 
evidently  was  overlooked,  and  the  authorities  relied  on  do 
not  appear  upon  closer  examination,  to  support  the  con- 
elusion.  In  Cohol  V.  Allen,  37  Iowa,  449,  the  amendment 
to  the  motion  for  new  trial  was  treated  as  a  petition  there- 
for on  the  ground  of  newly  discovered  evidence,  and  the 
motion  for  new  trial  at  once  overruled,  and  judgment  en- 
tered. The  amendment  was  ruled  on  long  after,  and,  as 
the  appeal  was  taken  more  than  six  months  subsequent  to 
the  entry  of  judgment,  only  the  ruling  on  the  amendment 
was  considered.  In  Carpenter  v.  Brown,  50  Iowa,  451, 
the  petition  for  new  trial  on  the  ground  of  newly  discov- 
ered evidence  was  filed  more  than  six  months  after  the 
entry  of  judgment,  and  therefore  after  all  right  to  appeal 
from  rulings  inhering  therein  had  expired.  In  so  far  as 
appears,  there  was  no  motion  for  new  trial.  In  Patterson 
V.  Jack,  59  Iowa,  632,  the  motion  for  new  trial  was  not 
filed  untu  lour  months  after  judgment,  and  was  there- 
fore too  late,  save  on  the  ground  of  newly  discovered  evi- 
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dence,  and  for  this  reason  none  other  than  the  ruling  on 
this  ground  was  reviewed.  In  Bosch  v.  Bosch,  66  Iowa, 
701,  the  appeal  was  ten  months  after  the  entry  of  judg- 
ment, and,  though  the  motion  for  new  trial  was  overruled 
within  six  months  prior  to  the  appeal,  no  assignments  of 
error  were  made,  and  for  this  reason  the  court  declined  to 
consider  those  argued  and  dismissed  the  appeaL  In  Jones 
V.  Railway,  36  Iowa,  68,  the  court  merely  held  that  the 
ruling  on  a  motion  for  change  of  venue  might  be  challenged 
on  appeal  from  the  judgment  subsequently  entered.  It 
does  not  appear  in  Wamhach  v.  Orand  Lodge,  88  Iowa, 
313,  whether  a  motion  for  new  trial  had  been  filed.  In 
Palmer  v.  Rogers,  70  Iowa,  381,  the  court  adjudged  that 
in  an  appeal  from  final  judgment  an  order  setting  aside 
default  may  be  reviewed.  There  are  decisions  in  other 
jurisdictions  to  the  effect  that  time  of  appeal  may  not  be 
extended  by  delay  in  ruling  on  motions  for  new  trial,  but 
these  are  based  on  statutes  limiting  the  period  within  which 
an  appeal  may  be  taken  from  the  entry  of  judgment  and 
not,  as  in  this  state,  from  the  entry  "of  judgment  or  other 
orders."  Houser  v.  Hargrove,  29  CaL  90  (61  Pac  661) ; 
Vichers  v.  Tyndall,  168  111.  616  (48  N.  E.  214); 
Hill  V.  Hill,  114  Mich.  699  (72  N.  W.  597) ;  Patterson 
V.  OreerwUle  National  Bank,  101  Tenn.  511  (48  S.  W. 
22.5).  Other  authorities  are  to  the  effect  that,  where  a 
motion  for  new  trial  is  essential  to  a  review  of  errors 
assigned,  there  is  no  final  judgment,  within  the  meaning  of 
the  statute  relating  to  appeals,  until  the  ruling  on  the 
motion.  Atkinson  v.  Williams,  151  Ind.  431  (51  N.  E. 
721);  Thompson,  Trials,  section  2730;  Sharp  v.  Brown, 
34  Neb.  406  (51  K  W.  1030) ;  Snow  v.  Rich,  22  Utah, 
123  (61  Pac.  336). 

The  theory  of  these  last  decisions  is  that^  though 
judgment  has  been  entered,  if  the  motion  is  filed  in  proper 
time,  the  proceeding  is  in  fieri  until  the  motion  is  denied, 
and   until   then   the   judgment   must  be   considered   as  in 
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paper  or  as  suspended  as  a  role,  in  the  common-law  sense 
by  the  motion.  All  this  is  obviated  by  the  statutes  of  this 
State,  which  authorize  an  appeal  from  the  judgment  or 
order  entered  on  the  motion  for  new  trial.  The  appeal 
may  be  prosecuted  notwithstanding  the  pendency  of  the 
motion.  Hunt  v.  Railway,  86  Iowa,  15.  And  there  is  no 
apparent  reason  for  saying  that  the  ruling  on  the  different 
grounds  set  up  in  the  motion  for  new  trial  may  not  be  re- 
viewed, even  though  the  time  has  elapsed  in  which  the 
original  record  might  furnish  the  basis  of  review.  Cer- 
tainly, the  errors  alleged  in  the  motion  have  not  been 
waived,  for  the  statute  expressly  authorizes  presenting  them 
in  this  way.  The  Code  seems  to  contemplate  the  entry 
of  judgment  immediately  upon  the  return  of  the  verdict  or 
announcement  of  its  finding  by  the  court,  and,  unless  a 
litigant  may  rely  on  the  correction  of  errors  in  an  appeal 
from  the  order  sustaining  or  overruling  the  motion  for 
new  trial,  he  will  be  driven  in  many  cases  to  carry  his  case 
to  the  appellate  tribimal  before  he  can  know  whether  the 
relief  will  be  granted  by  the  msi  priiis  court.  If  anything, 
the  ruling  on  the  motion  for  new  trial  is  of  greater  signifi- 
cance than  that  originally  made,  being  with  greater  de- 
liberation and  with  an  adequate  perspective  of  the  entire 
trial.  Errors  therein  should  be  quite  as  available  on 
appeal  as  when  made  during  the  previous  trial  or  hearing. 
For  the  reasons  stated,  we  are  inclined  to  recede  from  the 
ruling  in  McLaughlin  v.  Hvhinger  Bros,  Co.,  135  Iowa, 
595,  and  follow  the  rule  as  announced  in  Kendall  v.  Lucas 
County,  26  Iowa,   395,  more  than  forty  years  ago. 

II.     It   appears   that   defendant's   two   sons    and   one 

Major  were  in  partnership  in  the  development  of  a  coal 

mine  in  Illinois,  which  the  firm  had  leased 

payment  of '      of   the   Johu   McCaffrey   Towing   &   Mining 

*^°?toe?*"*         Company,  of  which  defendant  was  principal 

stoddiolder.      As   matters    did    not   progress 

satisfactorily,  defendant,  in  consideration  of  the  transfer  of 
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all  the  partnership  property  to  him,  agreed  to  pay  the  debts 
of  the  firm,  inchiding  that  to  the  plaintiff  and  to  another 
since  assigned  to  it.  As  this  contract  with  the  copartner- 
ship was  made  for  the  benefit  of  plaintiff  and  its  assignor, 
it  can  maintain  the  action.  Johnson  v.  Collins,  14  Iowa, 
63;  Beeson  v.   Oreen,  103  Iowa,  406. 

Delay  in  suing  thereon  wonld  not  defeat  the  action, 
^  drfiy  in  unloss  barred  by  the  statute  of  limitations. 

^^flZxpt-      The  beginning  of  an  action  on  such  a  oon- 
^^ILaLit.        tract  is  a  sufficient  acceptance  thereunder. 
There  was  no  evidence  whatever  of  rescission.     The 
defendant  neither  advised  any  member  of  the  firm  of  an 
intention  to  rescind,  nor  tendered  back  any  of  the  prop- 
erty received.     The  consideration  stipulated 
^'  ^mSinon.         '^^  received  in  part  at  least,  and  to  rescind 
for    failure    of    consideration    that    received 
should  have  been  tendered  back.     What  the  other  party  to 
a  contract  may  think  of  his  wanting  the  property  had  it 
been  tendered  is  not  important,  in  view  of  there  being  no 
indication  of  a  purpose  to  rescind  on  the  part  of  the  ven- 
dee. 

The  suggestion  that,   as  the  lease  was  forfeited,  the 

lumber  on  the  premises  became  the  property  of  the  lessor, 

is  not  based  on  the  record,  for  the  terms  of  the  lease  are 

not  disclosed,  and  the  forfeiture  of  property 

forfeitare:         will  uot  be  prcsumcd  in  the  absence  of  any 

presumption.  ^-k-r  i  i/»» 

proof.  Nor  was  there  error  in  the  first  in- 
struction, for,  though  the  agreement  recited  that  the  lease 
had  been  forfeited,  it  in  express  terms  assigned  all  the 
right,  title  and  interest  of  the  copartnership  in  it  to  the 
defendant.  No  prejudice  could  haye  resulted  if  it  were 
otherwise. 

Whether  the  contract  was  induced  by  fraud  was  fair- 
ly submitted  to  the  jury.  The  court  instructed  that  relief 
could  only  be  had  upon  finding  that  Henry  McCaffrey 
knowingly   misrepresented   that   tie   water   had    all   been 
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pumped  out  of  the  mine  except  a  few  days'  pumping,  and 

it  is  contended  that,  inasmuch  as  Henry  ac- 

assumption  *     Quired    this    information    from    Major,    and 

of  indebted-         ^      ,  .  . 

neM:  fraud:  Msjor  was  in  actual  charge  of  the  mine,  the 
knowledge  of  its  falsity  by  Major  would  suf- 
fice, as  what  Henry  said  was  in  behalf  of  the  copartnership. 
Without  deciding  the  point,  it  is  sufficient  to  say  that  Major 
was  not  shown  to  have  had  such  knowledge.  Henry  testi- 
fied that:  "There  was  a  man  that  Mr.  Major  had  in 
charge  of  the  pumping  that  misrepresented  the  entire  works 
in  the  mine.  I  made  the  statement  to  defendant  that  was 
made  to  me,  and  that  statement  was  not  correct,  that  is, 
in  regard  to  the  water  in  the  work  what  was  done  inside 
the  mine.  They  lied  about  the  amount  of  pumping  that 
had  been  done  in  there,  the  amount  of  water  that  still  re- 
mained in  the  mine.  One  side  of  the  mine  was  full  of 
water  in  June,  1904."  Manifestly,  he  was  referring  to 
the  man  employed,  and  long  prior  to  the  date  of  the  con- 
tract, which  was  December  5,  1904.  Again,  he  testified 
that:  "I  told  defendant  just  what  Mr.  Major  told  me, 
that  they  could  get  within  forty  feet  of  the  south  wall." 
He  then  stated  that,  according  to  the  account  from  one  who 
inspected  the  mine  a  few  days  after  they  quit,  there  was 
then  a  whole  lot  of  water  in  the  mine.  How  long  after 
he  was  unable  to  say.  Later  he  qualified  his  previous  state- 
ment by  saying  Mr.  Major  or  Mr.  Gunry  had  told  him. 
Major  testified  that  the  water  was  lowered  until  "we  got 
to  the  back  end  of  the  mine,"  and  about  one  thousand  tons 
of  coal  were  removed,  which  were  under  water  when  pump- 
ing was  c<Mimienced  three  mopths  previous.  If  Major  knew 
differently  than  stated  to  Henry,  or  if  the  condition  of  the 
mine  was  not  as  said  to  have  been  represented  by  Major 
on  December  4  or  5,  1904,  the  record  fails  to  disclose  it. 
That  it  may  have  been  full  of  water  two  or  three  months 
later  is  not  proof  of  its  condition  on  the  day  named.  Un- 
doubtedly, defendant  made  a  bad  bargain.  He  expended  a 
Vol.  141  Ia.— 47 
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large  amount  of  money  in  an  effort  to  clear  the  mine  of 
water  and  in  other  respects,  and  finally  abandoned  his  en- 
terprise. 

But  no  reason  appears  from  the  record  before  us  for 
relieving  him  from  his  obligaticm,  and  the  judgment  is 
affirmed. 


Kossuth  County  State  Bank  v.  Matthew  Richabdbon 
and  Ellen  Richardson  et  al.,  Appellants. 

Appeal:  remand  for  further  proceedings:  admission  op  additional 

1  evidence.  Ordinarily  the  reversal  of  an  equity  action  upon  trial 
de  novo  terminates  the  litigation,  the  opinion  indicating  simply  the 
character  of  the  decree  to  be  entered;  but  in  furtherance  of 
justice  the  appellate  court  may  remand  the  cause  for  further 
proceedings,  when,  upon  the  filing  of  a  procedendo  the  cause  is 
before  the  lower  court  precisely  as  when  originally  submitted; 
and  leave  to  introduce  further  evidence,  omitted  through  inad- 
vertance,  may,  upon  proper  showing  and  in  the  discretion  of  the 
court,  be  granted. 

Same:  reference  op  cause.     Permission  to  offer  additional  evidence 

2  after  a  reversal  upon  a  trial  de  novo  in  the  appellate  court  is 
not  a  matter  of  absolute  right,  but  of  discretion  reposed  in  the 
trial  court,  which  should  only  be  indulged  where  the  proposed 
evidence  has  been  discovered  since  the  submission,  or  acts  have 
occurred  pending  the  proceedings  vitally  affecting  the  relief  to  be 
granted.  In  the  instant  case  it  was  not  an  abuse  of  discretion  to 
reopen  the  case  for  the  purpose  of  receiving  additional  evidence 
to  take  the  place  of  certain  incompetent  evidence  received  upon 
the  original  trial ;  and  it  is  also  held  that  the  court  properly  heard 
the  additional  evidence  without  again  referring  the  case  to  the 
referee  before  whom  it  was  originally  heard. 

Same:   amendment  of  pleadings:   change  op  position.     Where  a 

3  cause  has  been  tried  de  novo  on  appeal  and  remanded  for  further 
proceedings  with  respect  to  a  particular  finding  of  the  trial  court, 
the  filing  of  an  amendment  changing  the  claim  of  the  party  on 
another  issue,  which  was  determined  on  the  original  submission 
and  approved  on  the  appeal  is  not  authorized:  as  where  a  com- 
plete settlement  was  pleaded,  found  by  the  trial  court  and  ap- 
proved on  appeal,  an  amendment  withdrawing  the  plea  and  alleg- 
ing instead  that   the  settlement  did  not  include  all  matters  of 
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difference.  Moreover  as  no  additional  evidence  was  received  on 
the  subject  it  was  not  permissible  as  conforming  the  pleading  to 
the  proof,  and  was  too  late  to  conform  to  the  proof  originally 
offered. 

Same:  findings  by  court:  construction:  conflict.     Although  the 

4  findings  in  an  equity  action  are  to  be  treated  as  special  verdicts, 
still  in  ascertaining  the  intent  of  each  they  must  be  construed  with 
reference  to  one  another;  and  when  so  construed  it  was  apparent 
that  certain  items  of  an  account,  concerning  which  there  was 
no  dispute,  were  not  treated  by  the  court  as  involved  in  a 
claimed  settlement  there  was  no  conflict,  even  though  one  finding 
standing  alone  indicated  that  all  rights  of  the  parties  to  the  date 
of  the  settlement  were  disposed  of. 

Evidence:   books   of   account:   oral   explanation.     Where   proper 

5  foundation  has  been  laid  for  the  introduction  of  books  of  account 
oral  evidence  is  admissible  to  explain  figures  or  abbreviations 
which  are  not  self-explanatory. 

Same:  effect  as  evidence.     Books  of  account  when  offered  in  evi- 

6  dence  stand  in  an  important  sense  as  a  witness  or  deposition  in 
the  case,  and  their  value  as  evidence  depends  largely  upon  their 
condition  and  the  manner  in  which  they  have  been  kept;  and  as 
a  general  rule  charges  therein,  to  establish  liability,  must  be 
specific  and  particular.  Bank  books  showing  debit  and  credit 
items  between  the  parties  are  held  insufficient  to  show  that  the 
bank  had  accounted  to  defendant   for  certain  moneys  collected. 

Appeal  from  Kossuth  District  Court. — ^Hon.  A.  D.  Bailie, 

Judge. 

Satubday,  Deobmbeb  19,   1908. 

Rbhbabinq  Denied  Thursday,  Mabch  18,   1909. 

Action  to  foreclose  three  mortgages.  The  defendant 
pleaded  a  counterclaim.  The  cause  was  referred,  and  to 
the  report  of  the  referee  exceptions  were  filed.  The  dis- 
trict court^s  rulings  thereon  were  approved,  save  that  on 
exceptions  to  the  eleventh  finding.  As  to  that  the  decree 
was  reversed  and  the  cause  remanded  for  proceedings  not 
inconsistent  with  the  opinion,     132  Iowa,  370.     Upon  re- 
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mand,  the  district  court,  on  application  of  plaintiff,  opened 
the  case  and  received  additional  evidence  bearing  on  the 
issue  involved  in  said  finding,  and,  after  its  introduction, 
permitted  plaintiff  to  amend  its  reply  to  conform  with  the 
proof.  Decree  was  then  entered  as  at  the  former  hearing. 
The  defendants  appeal. — Modified  and  affirmed. 

Sullivan  &  McMahon,  E.  V.  Swetting,  and  E.  A.  & 
Tf .  -ff.  Morling,  for  appellants. 

W.  B.  Quartan,  for  appellee. 

Labd,  C.  J. — On  the  former  appeal  the  district  oourt^s 
rulings  on  all  the  exceptions  to  the  report  of  the  referee, 
save  on  these  to  the  eleventh  finding,  were  approved.  132 
Iowa,  370.  This  finding  was:  "That  since  the  date  of 
said  settlement,  to  wit,  on  or  about  the  30di  of  April, 
1894,  there  was  a  running  account  between  plaintiff  and 
defendant  Richardson  up  to  October  30,  1898,  and  there 
is  due  Richardson  on  said  account  $213.82,.  as  shown  by 
plaintiff's  Exhibit  75."  It  appeared  that  during  this  iur 
terval  plaintiff  had  received  and  collected  on  notes  belong- 
ing to  defendant,  held  as  collateral  security,  the  sum  of 
$4,661.84.  This  was  unaccounted  for  save  by  Exhibit  75, 
which,  as  a  mere  copy  of  the  bank  ledger,  was  denounced 
by  this  court  as  incompetent  evidence,  and  the  cause  *W 
manded  to  the  district  court  for  proceeding  not  inconsistent 
with''  the  opini(Hi.  A  petition  for  rehearing  was  "over- 
ruled without  prejudice  to  the  right  of  the  appellee  to  make 
application  in  the  district  court  for  permission  to  introduce 
further  evidence."  Procedendo  issued,  and  on  February 
1,  1907,  plaintiff  moved  that  the  cause  be  reopened  and 
leave  be  granted  to  introduce  additional  testimony.  The 
above  facts  were  recited  and  furtherance  of  justice  stated 
as  a  groimd  for  the  relief  prayed.  The  motion  was  sup- 
ported by  an  affidavit  to  the  effect  that  owing  to  certain  in- 
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vestigations  the  accounting  for  the  moneys  collected  waa 
not  supposed  by  plaintiflPs  counsel  to  be  questioned,  and 
he  had  thought  the  exhibit  referred  to  properly  in  evidence. 
In  both  respects  the  record  shows  that  he  was  mistaken. 

Conceding  this  to  have  been  so,  however,  we  are  of 
opinion  that  opening^  the  case  and  receiving  further  evi- 
dence bearing  on  the  eleventh  finding  of  the  referee  was 
not  an  abuse  of  the  court's  discretion.    This 
remand  for         court  had  rcvcrscd  the  order  of  the  District 

farther 

proceedings:  '      Court  in  overruUnff  the  exceptions   to  the 

admission  *^  '^ 

liiS^^*^^  particular  finding  of  fact,  and  remanded  for 
proceedings  not  inconsistent  with  the  opin- 
ion, and  the  cause  in  respect  to  such  finding  upon  the  fil- 
ing of  the  procedendo  was  before  the  District  Court  pre- 
cisely as  though  originally  submitted;  the  court  being  fully 
advised  in  the  premises  and  the  decision  announced, 
though  not  entered  of  record.  Adams  County  v.  Railway, 
44  Iowa,  335.  After  an  original  submission,  leave  to  in- 
troduce evidence  omitted  through  inadvertence,  upbn  a 
proper  showing,  in  the  discretion  of  the  trial  court,  might 
be  granted,  and,  under  the  last-cited  case,  the  same  rule 
obtains  when  the  cause  has  been  remanded  to  the  District 
Court  for  proceedings  not  inconsistent  with  the  opinion, 
iloreover,  the  matter  was  relegated  by  this  to  the  trial 
court  for  its  determination.  Ordinarily  a  reversal  upon 
hearing  de  novo  terminates  the  litigation,  the  opinion  indi- 
cating the  character  of  decree  to  be  entered ;  but,  whenever 
essential  to  effectuate  justice,  an  appellate  tribunal  may  re- 
mand to  the  trial  court  for  such  further  proceedings  as  the 
circumstances  of  the  particular  case  require.  Kreuger 
V.  Walker,  80  Iowa,  733 ;  Id.,  94  Iowa,  506 ;  Byingtofi  v. 
Buchwalter,  7  Iowa,  512.  See  Brewer  v.  Hugg,  114  Iowa, 
486.  This  rale  obtains  elsewhere.  Landry  v.  Adeliw^ 
Sugar  Factory  Co.,  50  La.  Ann.  542  (23  South.  621); 
Wilkins  v.  Detroit,  46  Mich.  120  (8  N,  W.  701,  9  N.  W. 
427);   i?m»m   v.    WiTkins,   31    Or.    421    (51    Pac    488)  j- 
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JeiUcins  v.  Jenkins  Vnivemty,  17  Wash.  160  (49  Pac 
247,  50  Pac  785). 

The  authority  of  this  court  in  its  discretion  to  remand 
for  the  introduction  of  additional  testimony  then  can  not 
he  doubted.  If  endowed  with  such  authority,  it  also  mig^t 
remand  with  direction  to  the  District  Court  to  receive  such 
testimony,  if  so  advised,  and  that  is  precisely  what  was 
done  in  this  case.  The  proceedings  in  the  District  Court 
were  not  to  be  inconsistent  with  the  opinion,  and,  by  the 
ruling  on  the  petition  for  rehearing,  the  decision  of  this 
court  was  not  to  prejudice  an  application  for  the  introduc- 
tion of  other  evidence.  The  effect  of  these  orders  was  to 
leave  the  entire  matter  for  the  determination  of  the  Dis- 
trict Court 

Of  course,  permission  to  introduce  additional  evidence 
after  reversal  is  not  a  matter  of  right,  and  seldom  should 
such  indulgence  be  given,  save  where  evidence  has  been  dis- 
covered since  the  submission,  or  acts  have 
referent  occurrcd  pending  the  proceedings,  vitally  af- 


fecting the  relief  to  be  granted;  but  this 
case  is  exceptionaL  Plaintiff  had  collected  a  large  amount 
of  money  belonging  to  defendant,  and  the  only  evidence  ex- 
planatory of  its  disposition  or  application  has  been  ad- 
judged incompetent.  True  reliance  on  the  evidence  de- 
clared incompetent  was  due  to  the  mistaken  judgment  of 
counsel  then  appearing  for  plaintiff;  but,  as  his  opinion 
was  shared  by  both  the  referee  and  District  Court,  it  will 
not  do  to  say  that  he  was  utterly  without  excuse.  The 
order  of  the  District  Court  permitted  the  introduction  of 
competent  evidence  in  its  stead,  clearly  was  in  furtherance 
of  justice,  was  not  beyond  the  court's  discretion,  and  has 
our  approval.  The  authorities  relied  on  by  appellant  are 
not  in  point.  In  Chicago,  Milwaukee  dc  8t.  Paul  B.  Co.  v. 
Hemenway,  134  Iowa,  523,  setting  aside  a  former  submis- 
sion after  appeal  to  enable  the  company  to  try  the  cause 
on  a  new  theory,  was  adjudged  to  be  error.     Most  of  the 
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other  decisions  cited  relate  to  the  filing  of  amendments  to 
pleadings,  as  Allen  v.  Davenport,  115  Iowa,  20,  holding 
that  a  new  cause  of  action  might  not  be  set  up  by  way  of 
amendment  after  reversal,  and  Zaleshy  v.  Insurance  Co., 
114  Iowa,  616,  deciding  that,  after  twice  submitting  a  case 
on  admissions  in  the  pleadings,  an  amendment  setting  up  a 
denial  of  facts  previously  admitted  was  not  permissible. 
See,  also,  Wilhelmi  v.  Insurance  Co.,  103  Iowa,  532;  City 
Council  of  Marion  v.  National  Life  &  Investment  Co.,  130 
Iowa,  511. 

Ordinarily,  where  an  issue  is  to  be  retried,  the  prac- 
tice is  to  refer  the  cause  back  to  the  referee.  Here  the 
court  received  the  evidence  and  determined  the  issue. 
There  was  no  error  in  this.  The  report  of  the  referee  is 
reviewable  on  exceptions  filed.  Section  3740,  Code.  In  a 
law  action  sustaining  the  exceptions  necessarily  results  in 
a  new  trial.  Lyons  v.  Harris,  73  Iowa,  292.  But  equi- 
table actions  are  under  the  control  of  the  court,  and  it  may 
make  a  new  finding  of  fact  or  of  conclusions  of  law  and 
enter  such  a  decree  as  the  referee  shduld  have  recommended 
in  his  report  McHenry  v.  Moore,  6  Cal.  90;  Wentzville 
Tobacco  Co.  v.  Walker,  123  Mo.  662  (27  S.  W.  639); 
Calvert  v.  Nichles,  26  S.  C.  304  (2  S.  E.  116).  In  its 
discretion  the  court  may  recommit  the  cause  to  the  referee, 
with  instructions  to  receive  additional  evidence.  Tharing- 
ton  V.  Tharington,  99  N.  C.  118  (5  S.  E.  414) ;  Lowndes 
V.  Miller,  25  S.  C.  119;  Mur.phey  v.  Shepardson,  60  Wis. 
412  (19  N.  W.  356).  Or  the  court  may  receive  such  addi- 
tional evidence,  pass  on  the  issues,  and  enter  decree.  As 
the  court  must  ultimately  pass  on  the  evidence,  there  is 
no  reason  for  saying  it  may  riot  retain  the  case  for  such 
procedure  as  may  seem  advisable. 

II.  It  will  be  noted  that  the  case  was  opened  to  re- 
ceive evidence  bearing  on  the  eleventh  finding  only.  After 
the  evidence  had  been  received,  however,  plaintiff  filed  an 
amendment  to  its  original  reply,  withdrawing  the  fourth 
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paragraph  thereof,  in  which  it  alleged  that  on  or  about 

April  30,  1894,  "a  settlement  was  had  and 

^*  amendment        entered   into  by   and   between   plaintiff  and 

of  pleading: 

change  of         Matthew  Richardson,  and  that  in  said  settle- 

position.  '        ^ 

ment  all  matters  of  difference  existing  be- 
tween them  were  adjusted,  settled  and  closed,  and  the  de- 
fendant Matthew  Richardson  at  said  time  made  and 
delivered  to  this  plaintiff  a  certain  written  promissory 
note  and  real  estate  mortgage,  for  three  thousand  dollars 
($3,000)  which  said  sum  was  at  that  time  found  to 
be  due  and  owing  plaintiff  from  the  defendant,"  together 
with  the  notes  of  $500  and  of  $600,  which  "are  ac- 
curately described  and  set  out  in  plaintiff's  amended  and 
substituted  petition  in  this  cause,  .  .  .  and  was  made 
and  delivered  to  plaintiff  at  the  time  of  said  settle- 
ment, and  for  a  balance  due  and  owing  plaintiff  over 
and  above  all  credits  and  offsets,  and  was  made  and  deliv- 
ered to  plaintiff  in  full  settlement  and  adjustment  of  all 
.  accounts  and  differences  between  plaintiff  and  defendant 
to  that  date,  and  all  matters  of  difference  of  whatsoever 
nature  between  the  plaintiff  and  the  defendant  were  at 
that  time  fully  adjusted  and  settled,  and  such  collateral 
notes  as  plaintiff  had  on  hand,  and  all  collateral  notes  that 
plaintiff  had  placed  in  the  hands  of  collectors,  or  any  and 
all  collateral  paper  which  defendant  had  placed  in  plain- 
tiff's hands  or  under  its  control,  to  secure  defendant's  in- 
debtedness, were  at  the  time  of  said  settlement  released  and 
surrendered  and  given  over  to  the  defendant,  and  all  plain- 
tiff's rights  or  claims  in  and  to  the  same  were  released,  and 
since  the  date  of  said  settlement  this  plaintiff  has  received 
no  collateral  securities,  or  securities  of  any  kind  or  de- 
scription." The  reason  stated  for  filing  the  amendment 
was  that  the  testimony  now  shows  that  the  said  settlement 
did  not  cover  all  the  matters  and  differences  of  parties  ex- 
isting on  that  date,  but,  on  the  contrary,  only  covered  and 
pertained  to  the  surrender  and  release  to  the  defendant  of 
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the  three  $1,000  notes  and  certain  collaterals  which  the 
plaintiff  held  as  security  and  the  taking  of  the  $3,000  note 
and  mortgage  in  suit  in  this  case  in  lieu  thereof,  and,  fur- 
ther, that  the  testimony  then  introduced  showed  a  running 
account  extending  from  1887  to  1898,  which  had  not  been 
settled,  and  on  which  but  a  small  balance  was  owing  de- 
fendant. Defendant  moved  to  strike  on  grounds:  (1)  That 
the  amendment  came  too  late;  (2)  it  was  not  properly  veri- 
fied; (3)  that  plaintiff  ought  not  to  be  allowed  to  change 
positions;  and  (4)  the  issue  sought  to  be  changed  had  been 
adjudicated.  This  motion  was  overruled,  and  erroneously 
80,  for  the  cause  had  been  fully  submitted,  and  was  opened 
to  let  in  evidence  on  but  a  single  issue.  If  other  evidence 
was  received,  this  was  over  the  objections  of  defendant,  and 
in  plain  disregard  of  the  court^s  order.  Adams  Covnty  v. 
Railway,  65  Iowa,  94.  In  such  a  case,  the  provision  of 
section  3000  of  the  Code,  authorizing  an  amendment  which 
"does  not  change  substantially  the  claim  or  defeiise  by 
conforming  the  pleadings  or  proceedings  to  the  facts 
proved,*'  has  no  application.  To  justify  the  filing  of  an 
amendment  after  the  remand  of  a  cause  heard  de  novo  in 
this  court,  matters  must  have  arisen  subsequent  to  the  de- 
cree, or  things  must  have  happened  pending  the  proceed- 
ings, which  could  not  have  been  considered  at  the  trial  or 
owing  to  some  other  contingency  which  reasonable  fore- 
sight could  not  well  have  guarded  against  Sexton  v.  Henr 
derson,  47  Iowa,  131 ;  ShorthUl  v.  Ferguson,  47  Iowa,  284 ; 
Adams  County  v.  Railway,  44  Iowa,  336. 

The  cause  was  originally  heard  on  the  issue  of  settle- 
ment pleaded  in  this  reply.  Evidence  had  been  intro- 
duced by  both  parties  bearing  thereon.  The  assistant  cash- 
ier of  plaintiff  had  testified: 

Exhibits  E  and  F  are  notes  executed  to  the  Kossuth 
County  State  Bank  by  Mr.  Richardson.  I  wrote  the  papers 
up  for  him  to  sign.  I  met  him  on  the  street,  and  told  him 
I  noticed  by  the  docket  over  here  there  were  several  judg- 
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mente  going  of  record  against  him,  and  he  said,  ?es,  he 
knew  there  was  a  few.^  He  says,  *I  think  I  better  give 
you  a  mortgage  on  my  land  I  have  got  in  my  name,  so  that 
you  will  be  ahead  of  them.'  I  says:  *A11  right,  you  can. 
You  have  got  it  down  to  only  $3,000,  and  you  can  give  us 
a  mortgage  there.  Of  course,  the  land  is  not  worth  that 
You  can  give  us  a  mortgage,  and  take  up  a  lot  of  the  old 
paper.'  He  says,  That  is  just  what  I  want  to  do.'  Well, 
I  told  him  then  that,  as  the  land  would  not  be  worth  the 
mortgage,  the  $3,000  and  the  two  small  ones  against  it, 
that  he  must  clear  off  the  judgments.  He  said  he  would  do 
this,  so  that  we  would  be  the  second  lien  on  the  land,  and 
so  I  drew  this  mortgage  for  him,  and  he  signed  it  in  the 
little  old  building  he  used  to  have  up  there,  and  Mrs. 
Richardson  came  there,  and  she  signed  it  also,  and  Ed 
went  up  and  took  their  acknowledgment  some  time  after, 
and  we  were  a  few  days  fixing  it  up,  and  then  he  came 
down.  He  says,  *I  want  you  to  come  with  me  to  Gene 
Clarke's  office  so  he  can't  kidc  and  claim  any.'  So  I  went 
with  him  and  gave  Gene  orders  that  he  need  not  turn  any 
more  money  to  us,  to  give  it  to  Richardson,  and  in  May  he 
gave  him  the  balance  of  the  paper  he  had;  but  he  came 
in  afterwards  and  borrowed  a  small  amount,  and  left  a 
few  notes  there,  and  those  were  taken  right  up  when  he 
paid  his  notes.  That  was,  I  think  there  was  no  record  or 
anything  made  of  them.  I  ain't  sure,  something  like  a 
week,  or  something  like  that,  he  wanted  a  little  m(Miey.  It 
was  our  last  deal.  He  ain't  claimed  anything  or  we  ain't 
That  was  the  settlement,  we  cleaned  up  that  time,  and  we 
were  to  take  the  $3,000  mortgage.  He  was  to  pay  the 
judgments  off  that  was  against  him  so  as  to  leave  us  second 
lien  on  the  land.  The  conversation  was,  simply  we  agreed 
that  he  should  take  all  the  notes,  all  collateral  notes.  He 
says,  *I  suppose  you  will  give  me  all  my  old  notes  if  I  give 
you  this  mortgage,'  and  I  says,  ^es,  sir;  we  will.'  I  per- 
sonally gave  him  all  the  notes  we  had  in  the  bank,  turned 
them  over  to  him,  and  told  him,  'I  have  marked  them  off 
the  register.' 

On  the  other  hand,  Richardson  testified  that,  though 
the  bank  agreed  to  turn  over  to  him  $3,000  in  collateral 
paper,  it  finally  refused  to  do  so,  and  never  delivered  to 


Digitized  by  LjOOQiC 


March  1909]         Bank  v.  Eiohabdson.  747 

him  any  notes  save  a  few,  aggregating  in  face  value  $120. 
The  cashier  admitted  the  bank  did  not  return  the  collat- 
erals until  the  judgments  were  paid.  Moreover,  there  was 
an  adjudication  on  this  precise  issue  which  had  not  been 
set  aside  or  modified  in  any  way.  The  fourth  and  fifth 
findings  of  the  referee  were  responsive  to  the  issue  thua 
pleaded  and  the  evidence  referred  to,  and  may  be  set  out: 
"(4)  That  on  or  about  the  30th  day  of  April,  1894,  there 
was  a  full  and  complete  settlement  of  all  matters  existing 
between  plaintiff  and  said  defendant  M.  Richardson,  and 
that  said  defendant  Richardson  made  to  plaintiff  the  $3,000 
note  and  mortgage;  said  simi  being  the  amount  due  from 
said  defendant  to  plaintiff.  (5)  That  at  the  time  afore- 
said, to  wit,  about  the  30th  day  of  April,  1894,  said  plain- 
tiff accounted  for  and  delivered  to  said  Richardscm  all 
notes  held  or  delivered  to  it  by  said  defendant  Richardson, 
as  collateral  security  or  otherwise."  Exception  was  taken 
to  each  of  these  by  defendant,  on  the  ground  that  the  evi- 
dence adduced  showed  that  the  collateral  notes  had  not 
been  surrendered  by  the  bank.  The  court  overruled  the 
exception  to  the  fourth  finding  and  sustained  that  to  the 
fifth  finding.  These  rulings  by  the  District  Court  were 
approved  on  appeal,  and,  as  said,  had  never  been  disturbed. 
There  was  an  adjudication  of  the  facts  of  settlement  then 
and  that  plaintiff  did  not  comply  with  the  condition  that 
it  should  return  to  Richardson  the  collateral  security  held. 
In  view  of  this  situation,  the  design  of  plaintiff  in  pleading 
the  settlement  failed,  and  upon  remand  it  sought  to  change 
its  tactics  by  denying  whal  it  had  before  expressly  pleaded 
and  on  which  it  had  procured  an  adjudication.  Such  a 
practice  of  changing  hold  to  meet  emergencies  can  not  be 
tolerated.  ZaiesJey  v.  Insurance  Co.,  suptu.  Moreover, 
there  was  no  additional  evidence  received  on  the  subject, 
and  therefore  no  occasion  to  amend  the  pleadings  to  con- 
form to  the  proof  then  adduced,  and,  after  the  issue  had 
been  fully  adjudicated,  it  was  too  late  to  amend  to  conform 
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to  the  proof  introduced  on  the  original  presentation.  It 
was  rather  an  attempt  to  avoid  the  effect  of  the  referee's 
finding  fully  confirmed  by  the  courts,  and  on  the  same  evi- 
dence procure  a  different  finding  after  remand.  We  are  of 
the  opinion  that  the  court  erred  in  permitting  the  plaintiff 
to  withdraw  the  portion  quoted  from  the  original  reply. 

III.     It  will  be  observed,  however,  that,  though  Ex- 
hibit Seventy-Five  was  not  admissible  in  evidence,  it  did 
form  a  part  of  the  eleventh  finding  of  the  referee,  and, 
basing  his  conclusion  thereon,  he  declared 
^  findfiifs  $213.32  to  be  owing  the  plaintiff.     On  the 

by   court.:  V         ,  .  ,  i  m  •  i 

j^^™ction:  last  hearing,  that  exhibit  was  proven  to  be  a 
true  copy  of  the  account  between  Richard- 
son and  the  bank  from  1887  to  1898,  inclusive,  and  as  ex- 
plained exhibited  five  notes  as  having  been  paid  by  the 
bank  after  April  30,  1894,  the  time  of  the  settlement  from 
the  proceeds  of  collateral  security  held  by  the  bank.  As 
sudi  payment  was  approved  by  this  finding,  the  referee 
could  not  have  intended  by  the  fourth  finding  to  hold  that 
the  settlement  of  April  30,  1894,  was  of  all  obligations  of 
Richardson  to  the  bank.  Otherwise,  his  report  is  in  the 
anomalous  condition  of  finding  the  notes  last  mentioned  in- 
cluded in  the  settlement  in  which  the  note  of  $3,000  sued 
on  was  executed,  and  at  the  same  time  treating  them  as  an 
offset  to  moneys  of  Richardson  subsequently  collected. 
Manifestly,  the  referee  did  not  regard  notes  concerning 
which  there  appears  to  have  been  no  controversy  as  matters 
of  difference  between  the  parties  included  in  the  settle- 
ment. This  view  is  somewhat  strengthened  by  testimony  of 
the  cashier  and  his  assistant  exhibited  to  the  trial  court  on 
the  last  hearing,  but  not  abstracted  on  appeal  to  the  effect 
that  upon  the  execution  of  the  note  of  $3,000  sued  on  three 
notes  of  $1,000  each  were  delivered  to  Richardson.  He  de- 
nied this,  but  did  not  dispute  the  existence  of  such  notes. 
While  the  findings  are  to  be  treated  as  special  verdicts  in 
ascertaining  the  meaning  of  the  referee  in  each,  they  must 
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be  construed  with  reference  to  one  another,  and,  when  so 
construed,  we  are  of  opinion  that  all  existing  notes  of 
Richardson  were  not  intended  by  the  referee  by  the  fourth 
finding  to  have  been  included  in  the  settlement 

IV.     It   having   been   proven   that    plaintiff   received 
some  $4,661.84  between  April  30,  1894,  and  October  30, 
1898,  the  burden  of  proof  was  on  the  plaintiff  to  satisfac- 
torily account  for  this  sum.     On  the  former 
s-  bSScs""'  hearing  it  was  content  to  do  this  by  the  in- 

JSSSitio^  troduction  of  a  copy  of  its  ledger  account 
with  Richardson.  On  the  last  hearing  the 
books*  of  original  entry  were  introduced.  Appellant  takes 
numerous  exceptions  to  the  preliminary  proof;  but,  with- 
out reviewing  those  in  detail,  we  have  to  say  that  the  foun- 
dation for  their  introduction  was  sufficient.  The  business 
of  a  bank  is  to  deal  in  moneys,  checks,  drafts,  notes,  and 
the  like,  and  of  necessity  its  accounts  relate  to  such  items. 
Orcvit  V.  Hanson,  70  Iowa,  604;  Yoimg  v,  Jones,  8  Iowa, 
219.  If  the  figures  or  abbreviations  were  not  self-explana- 
tory, oral  evidence  was  admissible  to  indicate  the  meaning 
intended.  Bay  v.  Cook,  22  N.  J.  Law,  343;  Wingate  v. 
Mechanics'  Bank,  10  Pa.  104;  In  re  FuUon,  178  Pa.  78 
(35  Atl.  880,  35  L.  R.  A.  133),  an  exact  copy  of  the  items. 
The  following  are  charged  to  Richardson  in  different 
parts  of  the  books: 

1894. 

May     4.     Rec'd  mtg.    $            .75 

"      7.     Int. 24. 

"    18.     Int 12. 

June  18.     Int 20. 

"    30.     8106   pd.   600. 

Aug.     8.     Int 15. 

24. 

"    15.     Int   .  . 45.55 

Sept  27.     Int •..  20. 
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1894. 

Nov.    8.     Int. 24. 

"    19.     Int. 12. 

1895. 

Jan.     5.     '94 20. 

"      7.     '94.    Coupon 35. 

Feb.    7.     Int 24. 

Mar.     9.     Int 20. 

May     7.     Int 24. 

"27 25. 

June  10.     Note  pd 1,000. 

Aug.     8 24. 

Sept  21.     Int 32. 

Nov.     6.     Note  and  Int    603.20 

"    12,     Int 24. 

1896. 

May     8.     Int   .  . 24. 

July  20.     Atty.   fees 22. 

"    22.     8190  pd 393.30 

Aug.  10.     Int , 24. 

"    29.     Atty.    fees 30. 

Nov.  10.     Int 24. 

1897. 

Feb.     8.     Int 24. 

May     5.     Int 24. 

1898. 

May     2.     Note  pd.    1,200. 

Int 71.20 

Sept    9.     1898.  Eecording  mtg. .60 

It  will  be  observed  that  the  book  entries  are  not  suffi- 
ciently explicit  to  indicate  what  the  items  are,  or  that  they 
are  correct  charges  against  the  defendant;  but  the  cashier 
of  the  bank  testified  that,  under  the  system  of  bodckeeping 
followed  by  the  bank,  where  figures  merely  were  entered, 
these  indicated  the  payment  of  cash  on  defendant's  checks* 
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Though  without  personal  recollection,  he  seems  to  have  ex- 
cepted an  item  of  $24  August  8,  1894,  the  same  amount 
March  9,  1895,  $24,  August  8,  1895,  and  testified  these 
were  for  interest,  as  were  all  others  noted  as  "int"  The 
cashier  also  testified  that  "8105  pd.'^*  and  "8190  pd."  each 
referred  to  a  note  so  numbered  which  had  been  paid,  that 
he  had  no  personal  recollection  of  what  any  of  the  notes 
were,  but  could  ascertain  from  a  note  register  of  the  bank, 
and  in  his  language:  "8105,  it  was  made  on  the  28th  of 
April,  1892.  The  item  that  I  refer  to  under  date  of  No- 
vember 6,  1895,  No.  7732,  was  given  on  the  18th  of  Au- 
gust, 1891.  The  item  I  refer  to  in  my  direct  examination, 
dated  July  22,  1895,  of  $393.30,  note  paid,  is  No.  8190, 
Sutton  Dodge  and  Ridiardson  note.  I  had  that  since  Au- 
gust 22,  1892.  That  is  the  time  it  was  taken.  The  item  I 
spoke  of  on  direct  examination.  May  2,  1898,  $1,200,  was 
taken  October  5,  1891.  That  is  the  time  we  acquired  that 
note.  That  interest  item  of  $71.20,  that  I  referred  to  May 
2,  1898,  is  the  interest  on  that  $1,200  note.  .  .  .  June 
30,  1894,  is  our  note  No.  8105,  which  was  made  April  28, 
1892,  as  I  discover  from  looking  at  the  loans  and  dis- 
counts of  that  date,  and  find  No.  8105  charged  up.  The 
note  charged  June  10,  1895,  No.  8023,  was  given  March  8, 
1892.  ...  I  find  this  by  looking  at  the  loans  and  dis- 
counts of  that  date.  Richardson  was  given  credit  for  the 
proceeds  of  that  note  on  March  8,  1892.  On  November  6, 
1895,  note  was  paid  for  $393.30,  No.  7732,  We  took  that 
note  August  22,  1892.  May  2,  1898,  note  paid,  $1,200. 
We  took  that  note  October  5,  1891,  and  interest  charged 
$71.20.'^  The  payment  of  the  $22  for  attorney  fees  was 
sufficiently  explained,  but  no  showing  whatever  made  as  to 
the  "$30  atty.  fees"  or  the  recording  fees.  The  item  for  at- 
torney fee  must  have  had  reference  to  some  payment  to  an 
attorney,  a  third  person,  as  also  each  of  those  for  recording 
fee,  and  the  entries,  as  they  appealed  on  the  books,  were  not 
competent  evidence  to  prove  these.     Lyman  v.  Bechtel,  55 
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Iowa,  437;  Sncll  v.  Eckerson,  .8  Iowa,  284;  Brannin  v. 
Voorhees,  14  N.  J.  Law,  590.  The  same  is  true  of  the 
coupon,  $35.  The  witness  explained  that  the  entry  meant 
that  money  had  been  paid  out  for  an  interest  coupon  to 
some  third  person,  and,  in  the  absence  of  any  further  show- 
ing, it  ought  not  to  have  been  allowed.  Equally  dear  is  it 
that  the  other  items  were  on  alleged  notes  held  by  plaintiff, 
and,  insofar  as  computed  on  notes  proven,  should  have  been 
allowed.  The  evidence  as  to  the  notes  on  which  the  collec- 
tions were  applied  was  extremely  unsatisfactory.  Of  course, 
the  note  register,  as  merely  a  memorandum  and  separately 
offered,  was  not  admissible  in  evidence.  United  States 
Bank  v.  Burson,  90  Iowa,  191;  Security  Co.  v.  Oraybeal, 
85  Iowa,  543.  But,  as  a  part  of  the  bank's  system  of  ac- 
counts, and  as  explanatory  of  entries  on  the  journal  and 
other  books,  we  see  no  reason  for  not  introducing  that  kept 
by  the  bank  in  evidence.  Certainly,  had  these  notes  been 
executed  to  the  bank,  the  journal  entries  and  those  in  the 
note  register  should  have  disclosed  the  facts.  Indeed,  the 
cashier  testified  tliat  the  books  would  do  so,  but  no  effort 
was  made  to  prove  these.  Why  such  material  evidence 
should  have  been  withheld  is  unexplained.  Whether  any  of 
th^e  notes  had  been  returned  to  Richardson  with  a  pass- 
book was  in  dispute  with  the  circimistances  strongly  favor- 
ing defendant's  denial.  The  dates  of  the  notes  finally  were 
given,  but  no  evidence  was  adduced  tending  to  show  the 
times  of  their  maturity,  or,  save  as  set  out,  to  whom  they 
were  executed  or  by  whom  signed.  It  was  fairly  to  be  in- 
ferred from  the  evidence  of  the  cashier,  speaking  from  the 
books,  that  the  $393.30  note  was  executed  by  Richardson, 
and,  as  it  appeared  that  credit  was  given  to  him  for  the 
proceeds  of  the  $1,000  note,  it  may  be  inferred  that  he  exe- 
cuted it.  The  witness  testified  that  other  notes  were  taken, 
acquired  or  charged;  but,  aside  from  this,  there  was  no 
proof  that  they  were  instruments  on  which  tibe  bank  mi^it 
apply  the  money  of  Richardson  properly,    ^o  explanation 
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of  the  other  entries  as  to  notes  was  attempted,  and  llie  ques- 
tion we  have  to  determine  is  whether  the  mere  entries  on 
bank  journals  in  form  as  follows: 

June  30,  1894.       8105  pd $      600. 

Nov.  6,  1895.     Note  and  Int 603.20 

May  2,  1898.     Note  paid 1,200. 

Int 71.20 

— ^with  no  other  evidence,  save  that  these  entries,  meant 
notes  paid,  and  of  the  date  of  each,  will  warrant  the  entry 
of  a  judgment  thereon  in  its  favor. 

When  books  are  received  in  evidence,  they  stand  in  an 

important  sense   as   a   witness   or  deposition   in   the   case. 

Mathews  v.  Herron,  102  Iowa,  45.     Their  value  as  evidence 

depends   largely   upon   their   condition   and 

eflfect'  as  manner  in  which  they  are  kept     Christman 

evidence.  *'  ^ 

V.  Pearson,  100  Iowa,  634.  They  certainly 
should  be  given  no  greater  eflfect  than  the  testimony  of  a 
witness  with  knowledge  to  precisely  what  the  books  contain. 
Suppose  the  cashier  or  other  oflS.cer  of  the  bank  had  testified 
to  precisely  what  these  books  disclose — that  is,  that  the  bank 
had  applied  the  amounts  specified  on  notes  of  the  date  and 
amount  specified,  without  more — would  any  one  be  war- 
ranted in  concluding  that  Richardson  was  liable  thereon  ? 
Were  they  executed  by  him  to  the  bank?  Did  the  bank 
pay  them  to  some  third  person  for  him  ?  Did  they  bear  his 
signature,  or  did  the  bank  charge  him  therewith  because  of 
his  indorsement  or  guaranty,  or  were  they  notes  paid  to 
some  one  else?  The  record  before  us  furnishes  no  answer 
to  these  inquiries,  nor  does  it  indicate  in  any  way  that  the 
notes  were  proper  charges  against  Richardson.  While  a 
book  account,  when  received,  is  prima  facie  evidence  of 
what  it  contains,  as  a  general  rule  the  charges  therein,  to  es- 
tablish liability  alone,  must  be  specific  and  particular. 
Cummings  v.  Nichols,  13  N.  H.  420  (13  Am.  Dec  501) ; 
Vol.  141  Ia.— 48 
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Corr  V.  Sellers,  100  Pa.  169  (45  Am.  Eep.  370) ;  Baldrige 
V.  PerOand,  68  Tex.  441  (4  S.  W.  565) ;  Cargill  v.  Atwood, 
18  R.  I.  303  (27  AtL  214).  To  omit  any  of  the  books  of 
original  entry  throwing  light  on  the  items  of  charge  is  ordi- 
narily a  ground  of  suspicion  at  least  See  Larue  v.  Row- 
land, 7  Barb.  (N.  Y.)  107.  The  entries,  considered  to- 
gether, should  identify  the  item  charged,  at  least,  and,  in 
case  of  money  paid  for  or  applied  on  note  or  other  written 
obligation,  with  such  particularity  as  to  show  that  it  consti- 
tuted a  liability  of  the  party  against  whom  the  entry  had 
been  made.  This  much  is  essential  to  safety  in  permitting 
books  of  account  to  supply  prima  facie  evidence  of  the  items 
entered  therein. 

Our  conclusion  is  that  the  court  should  have  rejected 
the  charges  as  indicated  above,  and  credited  plaintiff  with 
the  remaining  items  only.  The  result,  as  is  always  the  case 
when  the  character  of  the  evidence  suggests  but  falls  short 
of  proof,  is  not  entirely  satisfactory;  but  plaintiff,  after 
having  been  afforded  a  second  opportunity  to  account  for 
money  collected  on  notes  held  by  it  as  collateral  security, 
has  failed  in  large  part  to  do  so.  Decree  may  be  entered  in 
this  court,  or  the  cause  may  be  remanded  to  the  District 
Court  for  that  purpose. — Modified  and  affirmed. 
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ACTIONS.  See  Practice. 
Certiorari:  Contempt:  Review  of  evidence.  Certiorari  is  not  pri- 
marily for  the  purpose  of  reviewing  the  rulings  of  the  trial  judge, 
but  is  to  determine  whether  the  court  acted  without  authority 
in  making  the  order  complained  of;  so  that  if  there  is  compe- 
tent evidence  to  support  a  judgment  for  contempt  the  order  will 
be  sustained  regardless  of  the  admission  of  other  incompetent 
evidence.  In  contempt  proceedings  to  punish  defendant  for  sell- 
ing or  keeping  for  sale  intoxicating  liquors  in  violation  of  law, 
the  evidence  is  reviewed  and  held  sufficient  to  support  con- 
viction.   Russell   V.   Anderson,   533. 

Certiorari:  Rehearing:  Costs.  On  a  rehearing  in  certiorari  the 
cause  must  be  submitted  on  the  record  as  it  stood  at  the  former 
submission,  although  affidavits  have  been  since  Bled,  and  such 
affidavits  will  be  stricken  at  the  cost  of  the  party  filing  the 
same.    Lewis  v.   Brennan,  585. 

ACCOUNTING.    See  Agency— Real  Property. 

ACKNOWLEDGMENT.    See  Execution  of  Instruments. 

AGENCY.  See  Husband  and  Wife — Insurance. 
Brokerage  contract:  Construction.  A  commission  contract  for  the 
sale  of  land  which  provides  that  the  broker  will  use  his  best 
efforts  to  find  a  buyer,  and  the  owner  will  aid  in  every  way 
possible,  does  not  create  an  exclusive  agency  and  deprive  the 
owner  of  the  right  to  sell;  and  upon  a  sale  by  the  owner  to  a 
purchaser  procured  by  himself  the  agent  is  not  entitled  to  a 
commission.    Tracy  v.  Radeke,  167. 

Brokers:  Recovery  of  commission:  Proof  of  service.  A  broker 
cannot  recover  a  commission  for  procuring  a  purchaser  for  prop- 
erty on  proof  simply  that  the  purchaser  overheard  a  conversa- 
tion between  the  broker  and  another,  thus  learning  that  the 
property  was  for  sale,  and  then  without  solicitation  by  the  broker 
negotiated  a  purchase  direct  from  the  owner.  Monson  v.  Carls- 
trom,  183. 
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Same:  Instruction.  One  wno  contracts  to  procure  a  purchaser 
for  property  is  not  required  to  show  an  actual  sale  to  recover  his 
commission,  when  a  sal^  wa*;  in  fact  made  he  must  show  that 
he  procured  th^  purchase  a  'd  was  thus  instrumental  in  effecting 
the  sale;  and  an  instruction  to  that  effect  is  held  not  misleading 
as  requiring  the  broker  to  show  more  than  procurement  of  the 
purchaser.    Idem. 

Evidence.  A  witness  who  has  observed  the  manager  o^  a  com- 
pany in  the  actual  transaction  of  its  business  may  testify  to  the 
fact  of  his  agency.    Kimball  Bros.  Co.  v.  Gas  Co.,  632. 

Same.  Recognition  of  a  contract  made  by  an  agent  is  sufficient 
proof  of  his  agency  and  authority  to  make  the  contract.    Idem. 

Fraud  of  agent:  Accounting.  An  agent  is  required  to  account 
to  his  principal  for  any  profit  he  may  have  acquired  from  the 
transaction  by  concealment  of  facts  which  it  was  his  duty 
to  disclose  to  enable  the  principal  to  deal  the  most  advan- 
tageously; and  it  is  immaterial  that  the  principal  has  lost  nothing, 
but  the  accounting  may  be  had  if  the  agent  derived  the  secret 
profit.     Leonard   v.   Omstead,  485. 

Same:  Proof  of  Agency:  Evidence.  Agency  arises  out  of  a 
contract  relation,  but  need  not  be  proven  by  an  express  agree- 
ment, it  may  be  inferred  from  the  circumstances.  In  the  instant 
case  the  evidence  is  held  to  show  the  relation  of  agency  at 
a  time  when  defendant  arranged  with  the  party  with  whom  his 
principal  was  exchanging  lands  to  derive  a  secret  profit  from 
the  transaction,  and  he  is  held  to  account  therefor.    Idem. 

Principal  and  agent:  Secret  profit:  Accounting.  ,  An  agent  or 
confidential  representative  cannot  secretly  profit  by  the  trans- 
action but  is  required  to  account  to  his  principal  for  all  such 
profits,  even  though  received  in  a  transaction  relative  to  the 
subject  matter  in  excess  of  his  authority,  and  this  duty  is  not 
relieved  by  accounting  for  the  full  price  at  which  he  was 
authorized  to  make  the  sale  of  the  property;  so  that  where 
defendant,  an  owner  with  others  of  certain  corporate  stock, 
was  appointed  by  them  to  complete  a  transfer  of  all  the  stock, 
including  his  own  at  a  price  agreed  upon,  each  to  pay  his  pro- 
portionate share  of  the  expense,  demanded  and  received  of  the 
purchaser  as  a  condition  precedent  to  delivery  a  large  sum  in 
addition  to  the  agreed  purchase  price,  he  could  not  secretly 
retain  the  same  as  a  commission  but  must  account  to  his  asso- 
ciates'therefor.     Merrill  v.  Sax,  386. 
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Same:  Gratuitous  agency.  The  fact  that  an  agent  acts  gratui- 
tously does  not  relieve  him  from  the  obligation  to  account  to  his 
principal  for  all  profits  made  out  of  the  subject  matter  of  his 
agency;  but  where  one  of  several  owners  of  corporate  stock 
is  appointed  by  them  to  close  a  sale  of  the  whole,  less  than 
which  the  purchaser  would  not  buy,  at  the  expense  of  all  in 
proportion  to  their  interests,  the  agency  is  not  gratuitous.    Idem. 

Same:  Compensation  of  agent.  The  express  agreement  by  which 
one  of  several  owners  of  corporate  stock  is  to  have  his  ex- 
penses in  closing  a  sale  of  their  combined  holdings,  excludes 
the  idea  that  he  is  to  be  compensated  for  his  services;  but 
even  if  he  was  entitled  to  compensation  in  addition  to  his 
expenses,  that  fact  would  not  relieve  him  from  the  obligation 
to  account  to  them  for  any  sum  received  from  the  purchaser 
in  addition  to  the  agreed  purchase  price.    Idem, 

Same:  Fraud.  Although  an  agent  for  the  sale  of  corporate  stock 
demanded  from  the  purchaser  a  sum  in  addition  to  the  agreed 
purchase  price,  as  a  condition  precedent  to  its  delivery,  and 
the  purchaser  knowing  his  rights  yielded  to  the  demand,  it  did 
not   constitute  a   legal    fraud.    Idem, 

Principal  and  agent:  Accounting.  Where  one  of  several  owners 
of  corporate  stock  was  authorized  to  complete  a  sale  of  all 
their  interests  and  they  united  in  paying  his  expenses  incident 
thereto,  a  sum  demanded  and  received  by  him  from  the  buyer  in 
excess  of  the  agreed  purchase  price  of  the  stock  was  in  effect 
the  price  of  its  delivery,  and  should  be  accounted  for  to  the 
several   owners.    Idem, 

APPEAL.    See  Drainage — ^Justice  of  the  Peace— Municipal  Cor- 
poration s — Wills. 

Appeal  on  certificate:  Discretion.  The  power  of  the  trial  court 
to  certify  that  a  cause  involving  less  than  one  hundred  dollars 
is  one  in  which  an  appeal  should  be  allowed  should  be  exercised 
with  discretion,  and  where  the  questions  involved  are  not  of 
such  doubtful  character  as  to  call  for  an  adjudication  by  the 
Supreme  Court  the  appeal  will  be  dismissed  without  a  review 
of   the   record.    Wood   &   Sons   v.   Griffith,  314. 

Direction  of  verdict:  Review.  Upon  reviewing  a  directed  ver- 
dict the  appellate  court  will  adopt  that  view  of  the  case 
most  favorable  to  the  unsuccessful  party;  and  where  from  the 
whole  evidence  reasonable  minds  may  differ  as  to  the  weight 
of  the  evidence,  or  inferences  to  be  drawn  therefrom,  the  con- 


Digitized  by  LjOOQiC 


758  mmiEX 


Appeal  Continued 


elusions  will  be  held  to  be  for  the  jury,  and  for  the  purposes  ot 
the  appeal  will  be  resolved^  in  favor  of  th^  unsuccessful  party. 
In  re  Estate  of  Kern,  620. 

Evidence:  Presumptioii.  In  so  far  as  there  is  a  conflict  in 
the  evidence  the  version  of  the  successful  party  will  be  taken  as 
true  on  the  appeal.    Kirkpatrick  v.  Ins.  Co.,  74, 

Findings  of  lower  court:  Presumption.  Where  there  is  no 
abstract  of  the  evidence  it  will  be  presumed  on  appeal  that  the 
findings  of  fact  by  the  trial  court  were  justified.  Distilling  Co. 
V.   Price  &  Co.,   169. 

Judgments:  Presumption  as  to  validity.  Where  no  reason 
appears  that  the  judgment  of  a  justice  was  invalid,  and  the 
only  proper  ground  on  which  the  district  court  on  appeal  could 
have  discharged  the  garnishee  under  the  Judgment  was  that  the 
debt  was  exempt  to  defendant,  it  will  be  presumed  on  appeal  to 
the  supreme  court  that  the  district  court  properly  held  the  judg- 
ment valid.    Simmons  v.  Dolan,   177. 

Notice.  Notation  on  the  appearance  docket  by  the  clerk  of  the  re- 
turn of  service  of  an  original  notice  showing  who  of  the  parties 
have  been  served,  and  the  manner  and  time  of  service,  is  not 
necessary  to  charge  an  appealing  party  with  notice  as  to  what 
parties  are  entitled  to  notice  of  appeal.  In  re  Will  of  Downs, 
268. 

Parties:  Variance:  Objection  not  urged  below.  Where  the 
parties  in  an  action  against  a  partnership  alleged  to  consist  of 
certain  persons  proceed  to  trial  without  impleading  another  dis- 
closed by  the  evidence  to  be  a  member  of  the  firm,  the  variance 

,  between  the  pleading  and  the  proof  is  not  such  that  the  answering 
defendants  can  urge  it  on  appeal  to  defeat  the  action.  Distilling 
Co.  V.  Price  &  Co.,  169. 

Questions  not  raised  below:  Review.  Where  the  trial  court's 
attention  was  not  called  to  the  failure  of  plaintiff,  in  a  personal 
injury  action  to  esfablish  his  freedom  from  contributory  negli- 
gence, except  by  a  general  statement  that  the  verdict  was  con- 
trary to  the  evidence,  the  subject  will  not  be  reviewed  on  appeal, 
Johnston   v.   Ry.    Co.,    114. 

Review  of  instructions:  Presumption.  Where  the  abstract 
on  appeal  contains  none  of  the  evidence,  it  will  be  presumed  that 
the  instructions  which  are  a  correct  statement  of  the  law  had 
support  in  the  evidence.    Monson  v.  Carlstrom,   183. 
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Service  of  notice:  Necessary  parties.  In  an  action  by  a 
judgment  creditor  to  set  aside  a  deed  as  void  for  want  of 
consideration,  or  as  being  in  fraud  of  creditors,  and  to  subject 
the  property  to  the  satisfaction  of  his  judgment,  the  grantor 
while  a  proper  party  is  not  a  necessary  party  to  an  appeal,  and 
failure  to  serve  him  with  notice  will  not  deprive  the  appellate 
court  of  jurisdiction.    Wescott  v.  Sioux  City,  453. 

ARGUMENT.    See  New  Trial. 
ASSUMPTION    OF    RISK.    Sec    Negugence. 

ATTACHMENT. 

Attachment  by  garnishment:  Discharge:  AppeaL  Where  judg- 
ment is  rendered  against  an  attaching  plaintiff  he  must  forth- 
with announce  his  intention  to  appeal  and  perfect  the  same  within 
two  days  or  he  will  lose  all  rights  under  the  attachment ;  and  this 
rule  applies  to  attachment  by  garnishment  Conkling  v.  Young, 
676. 

BANKRUPTCY. 

Recovery  of  preference:  Evidence.  It  is  incumbent  on  a 
*  trustee  in  bankruptcy  to  show  that  he  has  not  sufficient  assets , 
in  his  hands  to  pay  the  claims  filed  and  allowed  against  the 
bankrupt  before  he  can  recover  a  preference  made  by  him;  and 
as  evidence  of  that  fact  he  may  introduce  the  schedule  of  claims 
filed  and  allowed  by  the  referee.    Cree  v.  Bank,  232. 

Same:  Proof  of  another  action  pending.  Evidence  that  a  trus- 
tee in  bankruptcy  had  instituted  an  action  against  the  purchaser 
of  his  property  for  its  value,  is  not  admissible  in  defense  of  an- 
other action  by  the  trustee  against  the  party  to  whom  the  pro- 
ceeds were  paid  as  an  alleged  preference;  as  one  action  is  not 
dependent  upon  the  other.    Idem. 

BILLS  AND  NOTES.    See  Negotiable  Instruments. 

BONDS.    See  Suretyship. 

BOUNDARIES.    See  Real  Property. 

BROKERS.    See  Agency. 

CARRIERS.     See  Railroads. 

Express    companies:    Delay    in    shipment:    Special    damages. 

Where  an  express  company  had  notice  at  the  time  of  shipping 
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a  shaft  for  a  steam  shovel  outfit  that  the  outfit  had  broken  down, 
and  that  it  and  the  crew  of  men  operating  the  same  would  re- 
main idle  until  the  shaft  was  received,  the  company,  if  negligent, 
was  liable  in  damages  for  the  actual  rental  paid  by  plaintiff  for 
the  use  of  hired  machinery,  the  fair  rental  for  the  use  of  his 
own  machinery,  and  the  wages  actually  and  necessarily  paid 
the  workmen.    Elzy  v.  Adams  Express  Co.,  407. 

Same:  Notice.  Where  the  shipper  informed  the  agent  that  he 
was  shipping  an  iron  shaft  of  considerable  weight  by  express 
rather  than  by  freight  to  save  time,  that  a  steam  shovel  outfit 
had  broken  down  and  that  it  and  the  crew  would  be  idle  until 
the  shaft  was  received,  the  notice  was  sufficient  to  apprise  de- 
fendant that  special  damages  would  result  to  plaintiff  if  ship- 
ment was  delayed.    Idem, 

CERTIORARI.    See  Actions — Intoxicating  Liquors. 

CHANGE  OF  VENUE.    See  Practice. 

CHATTEL  MORTGAGES. 

Private  sale  of  property:  Conversion.  Where  a  chattel  mort- 
gagor turned  over  the  property  to  the  mortgagee  for  the  pur- 
pose of  sale  and  satisfaction  of  the  mortgage  note,  and  it  did  not 
appear  that  the  property  sold  at  private  sale  exceeded  the  amount 
of  the  debt,  or  that  fraud  was  practiced  by  any  of  the  parties, 
the  mortgagee  was  not  liable  to  judgment  creditors  of  the  mort- 
gagor for  conversion  of  the  property,  even  though  the  mortgage 
was  unrecorded  and  was  not  foreclosed.  Jordan  Co.  v.  Sperry 
Brothers,  225. 

COMMISSIONS.    See  Agency. 

CONDEMNATION  OF  PROPERTY.    See  Real  Property. 

CONTEMPT.    See  Actions. 

CONSTITUTIONAL  LAW.    See  Courts. 

CONTRACTS.    As  Affecting  Real  Property — See  Real  Prop- 
erty. 

Action  for  services:  Quantum  meruit:  Evidence.  In  a  suit  on 
quantum  meruit  for  services  a  witness  may  testify  to  the  rea- 
sonable value  of  the  services  he  saw  plaintiff  perform,  and  to 
the  going  wage  at  the  time  and  place  for  similar  labor.  Allen 
V.    Urgandcn,  280. 
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Same.  Where  defendant  in  a  suit  for  wages  testified  to  a  special 
contract  at  a  certain  price  per  day  and  that  he  had  paid  plaintiff 
at  that  rate  for  all  the  days  he  had  worked,  which  was  admitted, 
there  was  no  prejudice  in  excluding  the  further  inquiry  as  to 
whether  defendant  had  paid  him  in  full  for  his  services,  as  the 
subject  had  already  been  fully  covered.    Idem. 

Same.  Evidence  reviewed  and  held  to  sustain  a  verdict  for  plain- 
tiff in  a  suit  for  the  reasonable  value  of  services,  as  against  the 
contention  of  defendant  that  the  Work  was  performed  under 
an  express  agreement  as  to  per  diem.    Idem. 

Breach  of  contract:  Evidence:  Result  of  experiment.  In  a 
damage  action  for  failure  to  furnish  electrical  power  as  agreed 
to  operate  plaintiff's  elevator,  in  which  the  plaintiff  claimed  that 
the  trouble  was  with  plaintiff's  motor  to  which  the  power  was 
applied,  the  court  in  its  discretion  properly  admitted  evidence  of 
the  result  of  a  test  of  the  motor,  shown  to  have  been  made 
under  practically  the  same  conditions  as  when  installed  in  plain- 
tiff's plant.    Kimball   Bros.   Co.   v.   Gas   Co.,   632. 

Same:  Evidence.  Under  defendant's  claim,  in  an  action  for  fail- 
ure to  furnish  electrical  power  as  agreed,  that  plaintiff,  knowing 
defendant's  system,  furnished  a  motor  which  was  not  adapted 
to  its  current  and  it  appearing  that  the  motor  had  been  tested, 
the  testimony  of  an  electrical  engineer  as  to  the  inadaptability  of 
the  system  to  the  motor  furnished  was  admissible.    Idem. 

Breach  of  contract:  Evidence.  In  the  instant  breach  of  con- 
tract case  the  evidence  is  held  sufficient  to  support  a  finding 
that  defendant  agreed  to  furnish  a  certain  voltage  of  electricity 
for  plaintiff's  motor.    Idem. 

Same:  Damages:  Recovery.  The  general  rule  is  that  a  party 
who  has  suffered  damage  by  reason  of  a  breach  of  contract  can 
recover  only  such  damages  as  naturally  arise  from  the  breach, 
or  such  as  may  have  been  within  the  reasonable  contemplation 
of  the  parties  as  the  probable  result  of  a  breach;  and  it  is  the 
duty  of  the  injured  party  to  use  reasonable  diligence  to  mini- 
mize the  damage,  and  he  can  not  recover  that  which  he  might 
have  avoided  by  the  exercise  of  ordinary  care  and  reasonable 
expense.    Idem. 

Same:  Contract  for  electrical  power:  Breach:  Damages.  De- 
fendant contracted  to  supply  plaintiff  with  certain  electrical  power 
to  operate  its  elevator  but  was  unable  to  do  so  because  its  cur- 
rent was  not  adapted  to  plaintiff's  motor.    Defendant  for  about  a 
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year  attempted  to  overcome  the  difficulty  but  failed  and  abandoned 
further  efforts,  and  thereafter  for  the  space  of  two  years  plain- 
tiff accepted  and  paid  for  such  power  as  it  could  furnish,  when 
it  changed  its  system  and  was  able  to  furnish  the  current  con- 
tracted for.  Held,  that  plaintiff  was  only  entitled  as  damages  to 
the  difference  between  the  rental  value  of  its  buildings  with  the 
current  as  supplied  and  their  rental  value  had  the  contracted 
current  been  supplied,  up  to  the  time  defendant  abandoned  ef- 
forts to  furnish  the  agreed  current;  and  for  a  reasonable  time 
thereafter  in  which  to  change  the  system  so  as  to  get  the  re- 
quired power,  together  with  the  reasonable  expense  of  making 
the  change,  and  not  the  difference  in  rental  value  up  to  the  time 
defendant  changed  its  system.    Idem. 

Constitutional  questions:  Decisions  of  federal  courts  as  au- 
thority: S^le  of  liquor:  Statutes.  Our  State  court  is  not 
bound  by  any  provision  of  the  federal  constitution  to  follow  a  de- 
cision of  the  supreme  court  of  the  United  States  in  passing  upon 
the  validity  of  a  state  statute,  further  than  to  recognize  the  ob- 
ligation not  to  enforce  a  statute  in  violation  of  the  constitution; 
but  where  the  supreme  court  of  the  United  States  has  held  a  stat- 
ute constitutional,  in  contravention  of  a  prior  decision  of  the 
State  court,  and  no  property  right  has  been  acquired  in  reliance 
upon  the  decision  of  the  State  court,  it  will  reverse  its  ruling  to 
conform  with  that  of  the  federal  court;  as  where  the  State  court 
held  the  statute  prohibiting  any  person  from  soliciting  orders  for 
the  purchase  of  liquor  to  be  shipped  by  a  nonresident  direct  to  the 
purchaser  as  unconstitutional,  because  in  conflict  with  the  inter- 
state clause  of  the  federal  constitution,  which  was  subsequently 
held  not  unconstitutional  in  that  respect  by  the  federal  court,  the 
State  court  will  overrule  its  prior  decision  so  far  as  to  restrain 
one  from  soliciting  such  orders.  Overruling  State  v.  Hanaphy, 
117  la.,  15,  and  State  v.  Bernstein,  129  la.,  520.  McCollum  v. 
McConaughy,    172. 

Same.  While  an  unconstitutional  statute  is  invalid  from  the  time 
of  its  enactment;  still  a  decision  holding  a  statute  unconstitutional 
may  be  overruled,  thus  rendering  the  statute  effective  because  of 
the  removal  of  the  supposed  objection.    Idem. 

CONVEYANCES. 

Deeds:  Delivery:  Evidence:  Dower.  The  delivery  of  a  deed 
is  largely  a  question  of  intent  to  be  gathered  from  all  the  facts 
and  circumstances.  On  an  issue  as  to  delivery  of  a  deed  ex- 
ecuted  by   grantor   prior   to    his   marriage,    the   evidence    is    re- 
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viewed  and  held  insufficient  to  show  delivery  until  after  his 
marriage,  and  that  his  widow  was  therefore  entitled  to  her  dower 
interest  in  the  land  so  conveyed.    Brown  v.   North,  215. 

Deeds:  Reservation:  Exception:  Distinction.  A  reservation 
in  a  deed  of  conveyance  is  the  creation  of  a  new  right  issuing 
out  of  the  thing  granted  in  favor  of  the  grantor  only,  which 
did  not  exist  as  an  independent  right  before  the  grant,  and 
in  the  absence  of  words  of  inheritance  continues  only  for  the, 
life  of  the  grantor;  while  an  exception  is  a  clause  withdrawing 
from  the  conveyance  some  part  of  the  thing  granted  which 
otherwise  would  have  passed  to  the  grantee.  Stone  v.  Stone, 
438. 

Same.  A  deed  conveying  in  trust  the  entire  estate  in  lands,  ex- 
cept certain  designated  timber,  which  was  reserved  for  the 
use  and  benefit  of  a  third  person,  is  held  to  be  an  exception 
of  the  timber  from  the  grant  rather  than  a  reservation  Qf 
part  of  the  estate  granted,  and  that  the  entire  estate  in  the 
land  passed  to  the  trustee.    Idem. 

Reference  to  plats:  Effect  Where  lands  are  conveyed  according 
to  the  official  plat  of  a  survey  thereof,  the  plat  and  all  its  notes, 
lines,  descriptions  and  landmarks  become  a  part  of  the  con- 
veyance the  Same  as  though  such  descriptive  features  were  writ- 
ten out  therein,  and  are  controlling  so  far  as  the  limits  of  the 
tract  are  concerned.    Barringer  v.  Davis,  419. 

Same:    Description:    Natural    objects:    Course    and    distance. 

Where  the  description  in  a  deed  refers  to  natural  objects,  as  a 
lake  shore,  or  even  a  marked  line,  they  will  control  both  course 
and  distance  and  carry  all  the  land  within  their  boundaries 
though   much  greater  in  quantity  than  that  mentioned.    Idem. 

CONVERSION.    See  Chattel  Mortgages. 

CORPORATIONS. 

Organization:    Unauthorized    acts    of    promoters:    Fraud.    The 

promoters  of  a  corporation  occupy  a  fiduciary  relation  to  the 
company  and  are  required  to  act  in  the  utmost  good  faith  re- 
specting any  matter  affecting  the  financial  interests  of  the  cor- 
poration, with  the  fullest  disclosure  of  all  the  facts.  Under  this 
rule  they  can  not  purchase  land  on  their  own  account  as  agents 
and  sell  it  to  the  corporation  at  a  profit  unless  the  transaction  is 
fully  disclosed  and  consented  to.    Caffee  v.   Berkley,  344. 

Same:   Notice  of  fraud.    Where  the  promoters  of  a  corporation 
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are  acting  in  their  own  interest  and  antagonistic  to  the  corpora- 
tion they  represent,  their  knowledge  of  the  transaction  is  not 
chargeable  to  the  corporation.    Idem. 

Same:  Limitation  of  action.  An  action  against  the  pro^lote^^ 
of  a  corporation  to  recover  a  secret  profit  derived  by  them  at 
the  expense  of  the  corporation  is  solely  cognizable  in  equity; 
and  the  statute  providing  that  a  cause  of  action  for  fraud 
shall  not  be  deemed  to  have  accrued  until  the  fraud  is  dis- 
covered   applies.    Idem. 

Same.  The  mere  recording  of  a  deed  is  not  notice  of  the  price 
paid  for  land  unless  there  is  some  obligation  to  examine  the 
record  to  ascertain  the  price  paid.    Idem. 

Fraud:  Notice.  While  the  means  of  acquiring  knowledge  of 
fraud  is  ordinarily  the  equivalent  of  actual  knowledge,  still 
knowledge  of  fraud  incidentaHy  acquired  by  the  officers  of  a 
corporation  when  not  acting  in  an  official  capacity  is  not  notice 
to  the  corporation.    Idem. 

Contract  by  agent:  Proof  of  authority.  Where  a  company  un- 
dertakes to  perform  a  contract  made  by  its  managing  officer, 
thus  ratifying  the  contract  to  that  extent,  no  showing  of  previous 
authority  of  the  officer  to  make  the  contract  is  necessary  to  bind 
the  company.     Kimball  Bros.  Co.  v.  Gas  Co.,  632. 

Execution  of  instruments:  Personal  liability.  One  who  signs  an 
instrument  as  president  of  a  corporation,  and '  not  in  his  indi- 
vidual capacity,  is  not  personally  liable  thereon;  and  the  alle- 
gations of  the  petition  as  to  personal  liability  will  control  the 
mere  recitals  of  the  record  as  to  the  exhibit  from  which  it 
might  be  inferred  that  he  signed  as  maker,  describing  himself 
as  president.     Pease  v.  Globe  Realty  Co.,  482. 

COUNTIES.    See  Poor  Persons. 

CREDITORS  SUITS.     See  Equity. 

CRIMINAL  LAW. 

False   pretense:   Indictment:   Description   of  person   defrauded. 

In  charging  a  crime  all  the  facts  which  are  necessary  to  con- 
stitute a  complete  offense  must  be  stated,  so  that  the  accused 
may  be  advised  of  the  nature  of  the  case  it  is  proposed  to  make 
against  him;  and  in  charging  the  crime  of  obtaining  money 
or  property  by  false  pretense  the  name  of  the  party  whose 
property    rights    have    been   invaded    must    be   expressly   averred 
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and  not   left   to   inference.     The  indictment  in   the   instant  case 
is  held   defective   in   this   respect.     State   v.    Clark,  297. 

Same:  Evidence.  The  record  of  an  unsatisfied  mortgage  is  not 
sufficient  to  disprove  the  truthfulness  of  a  grantor's  representa- 
tion that  the  land  was  unincumbered  by  mortgage  liens;  and 
where  there  was  no  other  evidence  than  that  of  the  county 
recorder  that  the  original  instrument  was  not  in  his  possession 
or  under  his  control,  there  was  no  proper  foundation  for  admis- 
sion of  the  record  as  secondary  evidence  of  the  fact  that 
the  mortgage  was  unsatisfied,  even  if  competent.    Idem. 

Flight:  Rights  of  accused  admitted  to  bail:  Evidence.  While 
ordinarily  an  accused  who  has  given  bail  may  go  where  he 
chooses  if  his  bondsmen  do  not  object,  still  the  fact  that  he  has 
given  bail  will  not  preclude  proof  of  hight,  if  to  avoid  or  re- 
tard prosecution.  Evidence  held  to  show  that  defendant  admitted 
to  bail  fled  to  retard  or  avoid  prosecution.     State  v.  Hetland,  524, 

Rape:  Corroboration.  There  must  be  some  evidence  corrobo- 
rating the  prosecutrix  and  tending  to  connect  the  defendant  with 
the  commission  of  the  offense,  to  justify  conviction  for  assault 
to  commit  rape,  but  its  sufficiency  is  a  question  for  the  jury. 
Idem, 

Same.  The  denial  by  a  defendant  charged  with  assault  with  intent 
to  commit  rape  that  he  used  any  force  is  ground  for  the  infer- 
ence that  he  attempted  to  have  intercourse  with  prosecutrix  and 
would  tend  to  connect  him  with  the  offense,  even  though  not 
corroborative  of  her  claim  that*  force  was  used:  and  the  flight 
of  defendant  knowing  that  he  was  charged  with  the  crime  would 
tend    to    connect   him   therewith.    Idem. 

Same:  Flight:  Instruction.  An  instruction  that  if  defendant, 
knowing  he  was  accused  of  the  crime  of  assault  with  intent  to 
commit  rape,  fled  to  retard  or  avoid  prosecution  the  fact  of  his 
flight  should  be  accepted  as  evidence  tending  to  connect  him 
with  the  offense,  was  not  objectionable  as  ignoring  his  claim 
that  he  did  not  flee  because  of   the  accusation.    Idem. 

Instruction:  Reasonable  doubt.  An  instruction  that  if  the  jury 
found  beyond  a  reasonable  doubt  that  the  crime  of  assault  with 
intent  to  commit  rape  was  committed  by  some  one,  that  if  de- 
'fendant  was  the  person  making  the  assault,  and  that  he  did  so 
with  intent  to  have  sexual  intercourse  with  prosecutrix  against 
her  will  he  should  be  convicted,  was  not  objectionable  as  failing 
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to  require  a  finding  beyond  a  reasonable  doubt  that  defendant 
was  the  assailant  and  that  he  intended  to  commit  the  crime  of 
rape,  where  the  jury  was  plainly  told  that  unless  proof  thereof 
was  beyond  a  reasonable  doubt  he  should  not  be  convicted  of  the 
crime  charged.    Idem, 

COSTS. 

Security  for  costs:   Filing  of  proofs:   Withdrawal   of  motion. 

A  defendant  in  moving  that  plaintiff  be  required  to  give  security 
for  costs  must  present  all  his  proofs  with  the  motion,  and  he 
cannot  withdraw  his  motion  and  refile  it  with  the  same  and  addi- 
tional affidavits,  at  least  without  showing  good  cause;  and  when 
so  withdrawn  and  refiled  without  leave  of  court  it  was  not  an 
abuse  of  discretion  to  strike  it  from  the  files.  Beans  y.  Denny, 
52. 

CUSTOM.    See  Negligence. 

DAMAGES.    See   Contracts — Highways— Husband  and  Wife — 
Municipal  Corporations. 

Rental  value.  The  owner  of  machinery  may  recover  damages  for 
its  rental  value  when  deprived  of  its  use  through  the  fault  of 
another,  upon  proof  of  the  value  of  its  use,  although  it  is 
not  shown  that  the  same  had  a  rental  value. — Elzy  v.  Adams 
Express  Co.,  407. 

When  not  excessive.  Two  thousand  five  hundred  dollars  dam- 
ages is  held  not  excessive  for  injury  to  a  woman  forty-nine 
years  of  age  and  in  previous  good  health,  where  she  was 
confined  to  her  bed  for  three  months,  incapacitated  for  her 
work  and  suffered  pain  and  permanent  disability.  Krisingcr  v. 
City   of   Creston,    154. 

DEEDS.    See  Conveyances. 

DISCREPANCY  IN  NAMES.    See  Executions. 

DOWER.    See  Real  Property. 

DRAINAGE. 

Assessment  of  benefits:  Appeal:  Service  of  notice.  On  appeal 
from  an  order  of  the  supervisors  fixing  an  assessment  of  bene- 
fits for  drainage  purposes,  the  notice  must  be  served  on  the 
first  four  petitioners  for  the  drain,  and  upon  service  of  notice 
upon  the  county  auditor  only,  the  appeal  should  be  dismissed. 
Poage  V.  Grant  Twp.  Ditch,  510. 
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Assessment  of  benefits:  Railway  lands:  Notice:  Appeal:  Stat- 
utes: Constitutionality.  The  Act  of  the  30th  General  Assembly 
relating  to  the  assessment  of  benefits  for  drainage  purposes  pro- 
vides a  separate  and  distinct  method  for  the  assessment  of  rail- 
road lands  from  that  provided  for  agricultural  lands,  and  does 
not  contemplate  that  railroad  lands  shall  be  classified  in  tracts 
of  forty  acres  or  less;  and  express  provision  is  therein  made 
for  notice  to  railway  companies  of  the  assessment  and  for  the 
right  of  appeal,  so  that  the  act  is  not  unconstitutional  for  fail- 
ure to  so  pro'ide  in  either  respect.  In  re  Johnson  Drainage 
Dist.,  380. 

Same:  Assessment  of  railway  lands:  Benefits:  Presumption. 
An  assessment  for  drainage  purposes  can  only  be  made  for  actual 
benefits,  but  a  presumption  obtains  in  favor  of  an  assessment 
and  the  burden  is  on  the  party  attacking  it  as  excessive  and 
disproportionate  to  establish  the  claim;  and  where  the  evidence 
fairly  tends  to  show  that  the  assessment  of  railroad  lands  is  not 
in  substantial  excess  or  out  of  proportion  to  that  of  other  lands 
in  that  district,  it  will  not  be  disturbed.    Idem. 

Construction  of  ditch:  Injury  to  adjacent  land:  Liability  of  con- 
tractor. In  excavating  a  drainage  ditch  in  a  district  established 
by  public  authority  the  contractor  is  required  to  use  reasonable 
care  to  avoid  injury  to  adjacent  lands;  but  he  is  not  liable  for 
injury  the  natural  result  of  carrying  the  plan  of  drainage  into 
execution.    Fitzgibbon    v.    Dredging    Co.,    328. 

Same:  Means  employed  for  excavating.  In  constructing  a  public 
drainage  ditch  the  contractor  may  employ  the  means  and  method 
of  excavation  usually  and  generally  approved  for  that  kind  of 
work,  where  there  is  no  provision  otherwise  in  the  contract 
Idem, 

Same.  Where  the  plan  of  a  public  drainage  ditch  cuts  across  the 
course  of  a  stream,  but  there  was  no  provision  of  the  con- 
tract requiring  the  contractor  to  take  care  of  surplus  water 
by  means  of  a  dam  or  by-pass,  he  was  not  liable  for  injury 
to  adjacent  lands  on  account  of  overflow  from  the  ditch  of 
water  naturally  accumulating  therein,  where  he  (followed  the 
plan  furnished,  used  the  usual  machinery  for  such  work  and  by 
no  act  or  omission  of  his  own  increased  the  flow.    Idem. 

Joint  action  of  county  boards:  Appeal:  Notice:  Jurisdiction. 
Upon  an  appeal  from  the  action  of  the  boards  of  supervisors 
relating  to  the  establishment  of  a  drainage  district  extending  into 
two  or  more  counties,  and  respecting  a  matter  concerning  which 
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the  several  boards  are  required  to  act  jointly,  the  notice  must 
be  served  upon  the  auditor  of  each  county  into  which  the  district 
extends;  and  when  served  upon  the  auditor  of  only  one  of  the 
counties  the  court  does  not  acquire  jurisdiction.  In  re  Appeal 
of   Head,  651. 

Same:  Record  of  board  proceedings.  Mere  failure  of  the  auditor 
to  keep  a  record  of  the  proceedings  relating  to  the  establishment 
of  a  drainage  district  in  a  separate  drainage  record  book  will 
not  invalidate  the  proceedings.    Idem. 

Surface  water:  Permanent  and  temporary  injury.  Although  a 
railway  bridge  and  embankment  may  be  of  a  permanent  character, 
the  injury  caused  thereby  from  damming  the  water  and  flooding 
adjacent  land  is  not  necessarily  of  a  permanent  character,  but  may 
be  temporary  or  intermittent.    Hughes  v.  Ry.  Co.,  273. 

Same.  Where  the  structure  was  not  upon  plaintiff's  land  but  over 
a  stream  passing  through  the  same,  he  was  in  no  manner  re- 
quired to  take  notice  of  the  method  of  its  construction;  nor 
could  he  anticipate  injury  by  reason  of  its  insufficient  capacity, 
but  his  damage  occurred  whenever,  it  obstructed  the  flow  of 
the  stream  causing  it  to  overflow  his  land,  and  was  not  permanent 
but  temporary  or  continuing;  and  he  might  elect  to  so  treat  it, 
and  the  recovery  of  damages  for  one  or  more  invasions  was  not 
a  bar  to  an  action  for  subsequent  similar  injuries.    Idem. 

Same:  Instruction.  Where  there  was  evidence  to  support  the 
jury's  finding  that  plaintiff's  injury  was  due  to  the  obstruction 
of  the  stream  by  defendant's  bridge  and  embankment,  there  was 
no  occasion  to  instruct  .the  jury  concerning  the  measure  of 
plaintiff's  recovery  in  case  it  should  be  found  that  the  injury 
was  caused  in  whole  or  in  part  by  another  insufficient  waterway 
or  obstruction.    Idem, 

ELECTIONS. 

Refusal  to  certify  nomination:  Remedy.  The  courts  have  no 
jurisdiction  of  questions  relating  to  the  validity  of  certificates 
or  nomination  papers  of  candidates  for  state  office;  the  statutes 
create  a  tribunal  consisting  of  the  Secretary  of  State,  Auditor 
of  State  and  Attorney  General  whose  determination  of  such  ques- 
tions is  final,  and  where  a  candidate  is  agg^rieved  with  the  action 
of  the  Secretary  of  State  in  refusing  to  accept  his  nomination 
papers  as  valid,  his  remedy  is  to  file  his  objection  thereto  as  pro- 
vided by  statute  and  thus  secure  a  hearing  before  that  tribunal; 
and  where  no  objection  to  the  action  of  the  Secretary  of  State  in 
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refusing  to  file  nomination  papers  is  made  his  action  becomes 
final.    Pratt  v.  Secretary  of  State,  196. 

Primary  nominations:  Authority  of  party  committee.  The 
primary  law  for  the  nomination  of  candidates  by  direct  vote  is 
mandatory,  and  in  the  first  instance  all  nominations  required  to  be 
made  must  be  made  in  that  manner ;  it  is  only  where  there  has 
been  a  regular  nomination  by  direct  vote  and  for  some  reason  a 
vacancy  has  occurred  that  a  party  committee  may  act  in  the 
premises.    Idem. 

ELECTION  OF  REMEDIES.    See  Equity— Fraub. 

EMINENT  DOMAIN.    See  Real  Property. 

EQUITY. 

Action  to  quiet  title:  Allegation  of  title.  An  action  to  quiet  title 
cannot  be  based  on  a  claim  that  there  is  no  ownership  of  the 
property  in  anyone,  but  the  plaintiff  must  allege  some  title  or 
interest,  legal  or  equitable,  in  himself.  Doty  v.  Cedar  Rapids, 
666. 

Creditdrs  suits:  Failure  to  make  discovery:  Remedy.  The 
remedy  for  failure  of  defendants,  in  a  proceeding  auxiliary  to 
execution,  to  make  such  answers  as  the  court  may  direct  is  not  a 
motion  to  strike  the  answers  from  the  files,  but  a  motion  to  re- 
quire full  and  implicit  discoveries  by  process  for  contempt;  but 
the  matter  of  striking  a  pleadinsr  is  so  much  within  the  discre- 
tion of  the  trial  court  that  generally  an  appeal  will  not  lie  from 
the  ruling.    Jordan  Co.  v.  Sperry  Brothers,  225. 

Creditors  suits:  Qamishment:  Res  judicata.  A  judgment  cred- 
itor in  garnishment  proceedings  is  bound  by  a  judgment  in  favor 
of  the  garnishee,  and  cannot  relitigate  the  matter  in  a  subsequent 
action  to  subject  property  of  the  debtor  to  the  satisfaction  of  the 
judgment.    Idem. 

Election    of    remedies:    Qamishment:    Equitable    proceedings. 

Judgment  creditors  who  have  pursued  their  garnishment  proceed- 
ings no  farther  than  to  notify  the  garnishees,  have  made  no  such 
election  of  remedies  as  to  preclude  them  from  maintaining  an 
equitable    action   against   both    parties    and    the   property.    Idem. 

Exchange  of  property:  Rescission:  Equitable  relief:  Evidence. 
A  party  who  is  entitled  to  rescind  an  executed  contract  for  the 
exchange  of  lands  may  have  a  judgment  for  reconveyance  of  the 
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land,  or  for  its  value,  conditioned  on  a  reconveyance  of  the  land 
received  by  him  free  from  incumbrance;  but  courts  of  equity 
are  not  bound  by  any  fixed  rule  and  may  adopt  such  relief  as  is 
suited  to  the  particular  circumstances:  as  in  the  instant  case  plain- 
tiff is  awarded  judgment  for  the  value  of  the  land  conveyed  by 
her  less  the  amount  of  incumbrance  placed  upon  the  land  received 
and  defendants  are  awarded  a  reconveyance  of  their  land  subject 
to  the  incumbrance.    Campbell  v.  Moorehouse,  568. 

Laches.  A  plea  of  delay  in  bringing  an  action  to  have  a  deed 
declared  a  mortgage  will  not  avail  where  the  parties  were  broth- 
ers, dealing  together  in  other  matters,  and  the  grantor's  in- 
debtedness to  the  grantee  had  not  been  paid.  Veeder  v.  Veeder, 
492. 

Reformation  of  instruments:  Mutual  mistake:  Evidence:  Recov- 
ery of  pasmient.  Where  the  purchaser  of  property  contracted 
to  pay  an  agreed  price  therefor,  by  assuming  a  mortgage  and 
paying  taxes  in  stated  amounts  as  part  payment  and  the  balance 
in  cash,  but  after  making  the  cash  payment  discovered  that  the 
mortgage  and  taxes  amounted  to  more  than  the  sum  ag^reed  upon, 
he  was  entitled  to  have  the  contract  reformed  on  the  ground 
of  mutual  mistake  and  to  recover  the  overpayment  on  the.  taxes 
and  mortgage,  even  though  the  contract  was  superseded  by  a 
deed  to  the  property  and  an  action  at  law  for  the  overpayment 
might  have  been  maintained,  no  objection  to  the  form  of  the 
action  having  been  made.    Ragsdale  v.  Turner,  604. 

EQUITABLE  LIENS.    See  Fraud— Mortgages. 

ESTATES  OF  DECEDENTS.    See  Homesteads. 

Descent  and  distribution  of  estates:  Rights  of  heirs:  Estoppel 

As  a  general  rule  property  rights  created  by  estoppel  are-  supe- 
rior to  the  statute  of  frauds  and  the  statutory  provisions  with 
reference  to  wills  and  conveyances  of  real  and  personal  property; 
so  that  where  a  decedent  having  no  issue  called  his  wife  and 
mother  to  his  bedside  just  prior  to  his  death  and  stated  to  them 
that  he  desired  his  wife  to  have  all  his  property,  to  which 
the  mother  consented,  and  he  therefore  made  no  will  or  formal 
transfer  of  the  property,  the  mother  was  estopped  to  claim 
any  interest  in  the  property  under  the  statutes  of  descent.  Mc- 
Dowell  V.   McDowell,  286. 

Executors  report:  Amendment:  Consideration.  An  amendment 
to  an  executor's  report  filed  on  the  day  the  case  is  submitted. 
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which  is   denied*  and  there  is  no  evidence  to   support  it,   will 
not  be  considered.    In  re  Estate  of  Duncanson,  564. 

Inventory  of  Estates:  Duty  to  file.  An  executor  is  required  by 
statute  to  file  an  inventory  of  the  estate  before  he  is  discharged, 
and  it  is  the  duty  of  the  court  to  order  him  to  do  so  irre- 
spective of  who  makes  the  complaint.    Idem. 

ESTOPPEL.    See   Estates   op  Decedents— Replevin— Railroads- 
Real   Property — ^Taxation. 

EVIDENCE.    In  Criminal  Cases.    See  Qhminal  Law.    See  also 
Railroads — Contracts. 

Admissions:  Pleadings  as  Evidence  of.  Pleadings  which  have 
been  superseded  may  be  offered  in  evidence  for  the  purpose  of 
establishing  admissions  of  the  party,  but  such  evidence  is  not 
conclusive  and  when  explained  may  go  to  the  jury  for  what  it  is 
worth.    McClure  v.   Accident  Ass'n,  350. 

Admission  of  evidence:  Harmless  error.  Error  in  striking  evi- 
dence which  is  afterwards  received  more  in  detail  is  harmless. 
Johnston  v.  Ry.  Co.,  114. 

Same.    Reversal  of  a  cause  will  not  be  ordered  because  of  the 
.    admission  of  immaterial  evidence  which  is  in  no  manner  preju- 
dicial.   Cree   v.   Bank,  232. 

Exclusion  of  evidence:  Prejudice.  Where  the  answer  of  a  wit- 
ness on  cross-examination  was  confusing  and  his  redirect  exami- 
nation did  not  clear  the  confusion,  its  exclusion  as  leading  and 
•  suggestive  was  not  prejudicial,  especially  as  no  further  attempt 
to  examine  the  witness  on  the  subject  was  made.  Allen  v.  Ur- 
ganden,  ^280. 

Books  of  account:  Oral  explanations.  Where  proper  foundation 
has  been  laid  for  the  introduction  of  books  of  account  oral  evi- 
dence is  admissible  to  explain  figures  or  abbreviations  which  are 
not   self-explanatory.    Bank   v.   Richardson,   738. 

Same:  Effect  as  evidence.  Books  of  account  when  offered  in  ev- 
idence stand  in  an  important  sense  as  a  witness  or  deposition  in 
the  case,  and  their  value  as  evidence  depends  largely  upon  their 
condition  and  the  manner  in  which  they  have  been  kept;  and  as 
a  general  rule  charges  therein,  to  establish  liability,  must  be 
specific   and   particular.     Bank  books   showing   debit   and   credit 

'  items  between  the  parties  are  held  insufficient  to  show  that  the 
bank  had  accounted  to  defendant  for  certain  moneys  collected. 
Idem. 
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Communications  with  a  decedent  In  seeking  to  establish  title 
to  a  decedent's  land  under  an  oral  contract,  the  party  claiming 
the  benefit  of  the  contract  is  disqualified  from  testifying  to 
personal  communications  made  to  him  by  decedent;  but  the 
stepfather  of  plaintiff  is  held,  on  rehearing,  competent  to  testify 
that  decedent  promised  him  to  give  plaintiff  the  land  on  certain 
conditions.    Boeck  v.  Milke,  713. 

Credibility  of  witnesses:  Statement  of  court:  Effect.  A  state- 
ment of  the  trial  court  that  he  believed  two  witnesses  testifying 
adversely  to  each  other  concerning  a  state  of  facts  were  both 
honest  in  their  statements  and  equally  credible  in  character, 
did  not  amount  to  a  finding  that  the  evidence  was  in  equipoise 
on  the  disputed  question,  so  as  to  invalidate  a  conclusion  in 
favor  of  one  contention  which  had  support  in  the  other  cir- 
cumstances of  the  case.    Elzy  v.  Adams  Express  G>^  407. 

Declarations  of  present  pain.  Declarations  of  present  pain  by  a 
plaintiff  in  a  personal  injury  action  are  admissible  as  tending  to 
prove  the  existence  of  such  pain;  and  an  objection  that  the 
same  are  incompetent,  irrelevant  and  immaterial  does  not  com- 
prehend an  objection  that  the  same  were  made  as  self-serving 
declarations.    Johnston  v.  Ry.  Co.,  114. 

Depositions:  Waiver  of  objection.  A  party  who  acquiesces  in  the 
offer  of  a  deposition  in  evidence  waives  any  objection  there  might 
have  been  to  the  custody,  preservation  and  notice  of  filing  the 
same.    McQure  v.  Accident  Ass'n,  350. 

Opinion  evidence.  Where  a  witness  had  already  stated  that  he 
did  not  think  plaintiff  as  badly  injured  as  she  testified,  refusal 
to  permit  him  to  further  explain  how  she  might  unconsciously 
have  testified  falsely  as  to  the  extent  of  pain  suffered  from  an 
injury  was  not  erroneous ;  especially  as  the  witness  had  not  shown 
any  knowledge  on  the  subject  inquired  about  Johnston  ▼.  Ry. 
Go.,  114. 

Evidence  of  value.  The  price  paid  for  land  several  years  previous 
and  upon  which  valuable  improvements  have  since  been  made 
is  not  competent  in  determining  its  present  value.  Beans  v.  Den- 
ny,  52. 

Same.  One  may  testify  to  the  reputed  wealth  of  a  person  in  a 
community  in  which  he  has  lived  long  enough  to  establish  a  repu- 
tation in  that  respect,  although  his  residence  there  was  temporary; 
but  if  the  witness  discloses  a  lack  of  knowledge  on  subsequent 
cross-examination  the  remedy  is  a  motion  to  strike,    idem* 
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EXECUTIONS. 

Execution  sales:  Unrecorded  instruments:  Notice.  A  purchaser 
at  an  execution  sale  who  acquires  no  interest  in  the  property  by 
the  sale,  can  not  claim*  the  protection  of  the  statute  against  the 
effect  of  an  unrecorded  instrument  of  which  he  had  no  notice. 
Witmer  v.  Shreves,  496. 

Same:  Discrepancy  in  nkmes.  Where  the  title  to  property  stood 
in  the  name  of  Lena  B.  Reeves  a  sale  thereof  under  a  judgment 
against  Belle  Reeves  would  not  pass  title,  in  the  absence  of  any 
proof  of  identity.    Idem. 

Execution  sales:  Action  to  redeenu  Mere  inadequacy  of  price  is 
not  ground  for  interference  by  a  court  of  equity  with  the  statute 
limiting  the  time  of  redemption  from  an  execution  sale,  but  relief 
may  be  granted  against  a  sheriff's  deed  in  such  cases  because  of 
mistake  preventing  redemption  within  the  statutory  time.  Tharp 
V.  Kerr,  26. 

Same.  A  debtor  can  not  set  aside  a  deed  on  execution  sale  because 
of  mistake  preventing  redemption,  where  there  was  another  ex- 
ecution sale  of  the  property  on  a  later  date,  and  neither  an  aver- 
ment in  his  petition  that  he  was  misled  as  to  the  time  for  re- 
demption from  such  later  sale,  nor  that  he  offered  to  redeem 
therefrom  prior  to  issuance  of  a  deed.    Idem. 

Same:  Tender  of  redemption.  After  issuance  of  a  sheriff's  deed 
on  execution  the  clerk  of  courts  has  no  power  to  accept  redemp- 
tion, and  a  tender  to  him  is  unavailing  for  that  purpose;  but  as 
a  basis  for  an  equitable  action  to  redeem  the  debtor  should  notify 
the  holder  of  the  deed  of  his  claim  of  right  to  redeem  and  ten- 
der   to    him    the    amount    necessary    therefor.    Idem. 

Same:  Redemption:  Extension  of  time.  The  statutory  right  to 
redeem  from  a  sheriff's  sale  on  execution  must  be  exercised 
within  the  time  prescribed ;  the  courts  have  no  discretion  or  power 
to  extend  the  time  as  an  act  of  mercy.    Idem. 

EXECUTION   OF  INSTRUMENTS.    Se<!  Oorporations. 

Aoknowledgment:  Denial  of  genuineness  of  signature.  Upon 
the  acknowledgment  of  the  execution  of  an  instrument  before 
a  notary  it  becomes  immaterial  whether  the  signature  was  affixed 
by  the  grantor  personally  or  by  another;  so  that  denial  merely 
of  the  genuineness  of  the  signature  is  insufficient  to  overcome 
the  weight  to  be  given  the  certificate.    Gribben  v.  Cement,  144. 
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EXCHANGE  OP  PROPERTY.    See  Equity. 
EXPRESS  COMPANIES.    See  Carriers. 
FALSE  PRETENSE.    See  Criminal  Law. 
FAMILY  EXPENSES.    See  Husband  and  Wife. 
FORFEITURE.    See    Partnership— Real    Property—Sales. 
FLIGHT  OF  AN  ACCUSED.    See   Criminal  Law. 

FRAUD.    See   Agency— Corporations— Partnership. 

Frmudulent  convejrances:  Notice  to  creditors:  Borden  of  Proof: 
Evidence.  No  transfer  of  personal  property  where  the  vendor 
retains  the  actual  possession  is  valid,  as  against  existing  creditors 
without  notice,  except  by  a  written  instrument  signed,  acknowl- 
edged and  recorded  as  provided  by  Code,  section  2906:  and  the 
burden  of  proving  actual  notice  to  creditors  is  upon  those 
claiming  by  virtue  of  the  alleged  transfer.  Evidence  held  to  show 
that  a  claimed  transfer  of  a  stock  of  drugs  by  a  son  to  his 
father,  in  satisfaction  of  a  mortgage  indebtedness,  was  with  the 
intent  to  hinder  and  delay  plaintiff  in  the  enforcement  of  a 
claim  for  injuries  resulting  from  a  careless  sale  of  drugs.  Ran- 
kin V.   Stultz,  681. 

Same:  Action  to  enforce  judgment:  Equitable  lien.  The  com- 
mencement of  an  equitable  action  to  subject  property  to  the 
satisfaction  of  a  judgment,  and  service  of  notice  with  a  copy 
of  the  petition  on  the  person  holding  or  controlling  the  prop- 
erty, creates  a  lien  which  is  sufficient  basis  for  an  application  of 
Code,  section  2906,  relating,  to  the  transfer  of  personal  property. 
Idem. 

Same:  Election  of  remedies.  A  judgment  plaintiff  is  not  con- 
fined in  the  enforcement  of  the  judgment  to  the  legal  remedy  of 
lev3ring  an  execution  upon  property  subject  to  a  mortgage,  but 
may  challenge  both  the  mortgage  and  a  pretended  transfer  of  the 
property,  if  he  so  elects,  by  an  equitable  action  under  the 
statute;  and  in  bringing  such  action  is  not  required  to  give 
bond.    Idem. 

Same:  Prior  liens:  Application  of  pairments.  Where  a  son 
gave  his  father  a  mortgage  upon  his  stock  of  goods  and  thereaf- 
ter sold  the  stock  to  him  in  satisfaction  of  the  mortgage,  retain- 
ing, however,  the  possession  and  management  of  the  business, 
upon  the  setting  aside  of  the  sale  at  the  suit  of  a  judgment 
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creditor  of  the  son,  the  amounts  drawn  from  the  business  by  the 
son  while  in  possession  for  his  father,  as  contended,  were  prop- 
erly credited  by  the  court  on  the  mortgage  indebtedness,  in  the 
absence  of  proof  that  they  were  used  for  any  other  purpose. 
Idem, 

Fraudulent  conveyances:  Creditors'  suit.  A  city  in  exercising 
its  option  to  repurchase  land  conveyed  to  a  corporation  for  the 
purpose  of  erecting  and  maintaining  a  public  library,  becomes 
a  purchaser  as  to  the  amount  paid  in  excess  of  its  claims  against 
the  corporation,  and  not  a  mere  creditor;  and  where  it  knew 
or  had  reason  to  believe  that  the  corporation  was  seeking  to 
hinder  and  delay  other  creditors  in  making  the  conveyance,  it 
took  the  property  in  excess  of  its  claims  as  trustee  and  subject 
to  the  demands  of  the  other  creditors.  In  the  instant  case  it  is 
held  that  the  city  knew  of  the  plaintiff's  judgment  against 
the  corporation  and  that  its  officers  had  either  actual  or  con- 
structive knowledge  of  the  purpose  to  defraud.  Wescott  v. 
Sioux  City,  453. 

Frmudulent  conveyances:  Intent  of  parties.  The  intent  with  which 
a  conveyance  is  made  is  immaterial  so  far  as  creditors  of  the 
grantor  are  concerned,  if  it  does  not  in  fact  hinder  and  delay 
them  in  the  collection  of  their  claims.    Veeder  v.   Veeder,  492. 

Husband  and  wife:  Fraudulent  conveyances.  A  wife  who  is  a 
creditor  of  her  husband  may  take  a  valid  conveyance  from  him 
of  property  in  satisfaction  of  his  debt,  unless  in  doing  so  she 
participates  in  his  intent  to  defraud  other  creditors;  but  if  she 
purchases  with  knowledge  of  his  fraudulent  intent,  no  matter  what 
her  purpose  may  be,  she  is  not  a  good  faith  purchaser.  Carr 
v.  Way,  245. 

Same:  Consideration:  Burden  of  proof.  The  relation  of  debtor 
and  creditor  does  not  exist  when  a  wife  permits  her  husband 
to  take  and  use  her  property  for  the  benefit  of  the  family  with  no 
agreement  to  pay  her  therefor,  and  a  conveyance  of  property  to 
her  in  consideration  therefor  is  voluntary  and  void  as  against 
other  creditors  of  the  husband;  and  in  such  cases  the  burden 
is  upon  the  wife  to  show  that  the  husband  had  other  property 
sufficient  to  pay  his  debts.    Idem. 

Same:  Transactions  between  husband  and  wife.  Courts  will 
scan  transactions  between  a  husband  and  wife  closely  where  the 
rights    of    creditors    are    involved.    Idem. 

Misrepresentation  in  sale  of  land:  Instructions.  Where  the 
evidence   for   plaintiff   in   an   action    for   false   representation   in 
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the  sale  of  land  tended  to  show  that  the  farm  sold  was  of  ir- 
regular shape  and  contained  but  about  sixty  acres  of  tillable 
land,  with  a  much  larger  quantity  rough  and  unfit  for  culti- 
vation; that  it  surrounded  on  three  sides  tillable  land  of  an- 
other; that  defendant  represented  his  land  as  containing  two 
hundred  and  twenty  acres  of  tillable  land  and  pointed  out  that  of 
the  other  as  a  part  of  his  own,  a  charge  that  if  defendant  with 
intent  to  defraud  pointed  out  the  land  of  the  other  and  repre- 
sented it  to  be  his  own,  and  his  farm  with  the  other  contained 
two  hundred  and  twenty  acres  of  good  farming  land;  or,  if  with- 
out pointing  out  the  land  of  the  other  he  falsely  stated  that 
his  own  farm  contained  that  quantity  of  tillable  land  he  could 
recover,  did  not  present  inconsistent  theories,  as  the  gist  of 
the  fraud  charged  consisted  in  the  false  statement  as  to  the 
acreage  of  his  own  farming  land,  and  the  pointing  out  of  the 
other  land  was  not  an  essential  element  in  plaintiflTs  case,  al- 
though competent  evidence  of  the  fraud.  Vaupel  v.  Mulhall, 
365. 

Same:  Evidence:  Value  of  property  taken  in  exchange:  Dam- 
ages. In  an  action  for  false  representations  in  the  sale  of  land, 
where  the  consideration  therefor  was  in  part  an  exchange  of  other 
property,  and  there  was  a  conflict  in  the  evidence  as  to  whether 
the  false  representations  were  made,  and  the  plaintiff  pleaded 
and  testified  to  the  alleged  consideration  paid  by  him,  the  de- 
fendant was  entitled  to  show  the  actual  value  of  the  property 
taken  in  exchange;  and  such  evidence  of  consideration  should 
be  considered  with  that  of  plaintiff,  not  only  on  the  question 
of  whether  defendant  relied  on  the  alleged  representations,  but 
as  to  whether  they  were  in  fact  made;  and  this  rule  would  not 
affect  the  amount  of  plaintiff's  damages,  as  he  could  show 
the  value  of  the  land  if  it  had  been  as  represented  and  recover 
on  that  basis.    Idem. 

GARNISHMENT.    See  Attachment— Equity. 

GRAND  JURY.    See  Jurors. 

HIGHWAYS. 

Dedication  by  parol:  Evidence.  A  highway  may  oe  dedicated 
by  parol  without  deed  or  other  written  evidence  thereof,  but 
the  intent  to  dedicate  must  clearly  appear  and  the  acts  and  cir- 
cumstances relied  upon  to  show  intent  must  be  unequivocal  and 
convincing.  Evidence  held  insuflicient  to  show  dedication.  CMal- 
ley  v.  Lumber  Co.,  186. 
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Same:  Establishment.  Where  a  petition  asked  the  establishment 
of  a  highway  commencing  at  a  designated  corner  and  running 
along  the  section  line  for  some  distance,  the  establishment  of  one 
beginning  at  a  point  on  the  line  some  distance  from  the  designated 
comer  will  not  be  presumed  to  be  based  on  the  petition.  Lucas 
V.  Payne,   592. 

Same:  Abandonment:  Evidence.  A  legally  established  highway 
may  be  abandoned,  and  in  the  instant  case  the  evidence  is  held 
to  show  abandonment,  conceding  it  had  been  established.    Idem, 

Hedge  fences:  Tiinmiing:  Action  to  enforce  same:  Pleading 
and  proof.  The  statute  requiring  the  trimming  of  hedge  fences 
along  public  highways  directs  the  road  supervisor  to  see  that  it 
is  enforced,  except  where  the  one  district  system  for  the  town- 
ship has  been  adopted  and  then  the  duty  devolves  upon  the 
trustees;  but  where  the  trustees  may  maintain  an  action  to 
compel  the  trimming  of  a  hedge  by  the  landowner,  which  is 
not  conceded,  they  must  allege  and  prove  the  adoption  of  the  one 
district  system.    Jones  v.  Thie,  293. 

Same:  Nuisance:  Evidence.  G>nceding  that  township  trustees  in 
their  official  capacity  may  maintain  an  action  to  require  the 
trimming  of  highway  hedges,  on  the  ground  that  they  are  a 
public  nuisance,  the  evidence  on  that  question  in  the  instant 
case  is  sufficient  to  support  an  adverse  finding,  and  the  judgment 
will  not  therefore  be  disturbed  on  appeal.    Idem. 

Traction  engines:  Duty  to  assist  travelers:  Sutute:  Damages. 

The  statute  relating  to  the  operation  of  a  traction  engine  along 
a  highway  is  p'^nal  in  character  and  will  be  strictly  construed; 
so  that  one  in  charge  of  an  engine  which  is  not  being  operated 
along  a  public  street  or  highway  is  not  required  to  keep  a  man  in 
advance  to  assist  travelers  with  horses  of  other  stock,  although 
the  way  used  by  the  engine  may  be  used  permissively  by  the 
public    Burke  v.  Mally,  555. 

HOMESTEADS. 

Election  of  widow:  Agreement  to  will:  Evidence.  The  occupancy 
of  property  by  a  widow,  including  the  homestead,  under  an 
agreement  of  the  heirs  of  deceased  to  waive  their  legal  right 
to  distributive  shares  therein  during  her  lifetime,  will  not  establish 
an  election  on  her  part  to  take  a  homestead  interest  in  the 
property,  so  as  to  entitle  the  heirs  to  enforce  the  agreement 
against  her  as  a  waiver  of  her  right  to  a  distributive  share;  nor 
will  the  arrangement  be  given  effect  as  an  agreement  by  the 
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widow  to  make  a  will  devising  her  interest  in  the  property 
in  equal  shares  to  her  children.    Hemping  v.  Hemping,  535. 

Ptirchase  with  pension  money:  Exemption:  Resulting  trust.    A 

homestead  in  the  name  of  the  wife  is  subject  to  a  judgment 
against  her  on  a  debt  antedating  its  acquisition  if  in  fact  her 
property,  though  purchased  with  pension  money  of  the  husband; 
but  if  the  entire  consideration  was  paid  by  the  husband  from 
his  pension  money,  and  the  naked  legal  title  taken  in  the  wife, 
to  whom  there  was  no  intention  of  transferring  the  real  owner- 
ship, nor  understanding  or  duty  to  do  so,  the  husband  remains 
the  equitable  owner  under  a  resulting  trust,  and  the  property  is 
exempt  from  a  judgment  for  an  antecedent  debt  against  either 
the  husband  or  wife.    Ratliff  v.  Elwell,  312. 

HUSBAND   AND   WIFE.      See    Fraudulent    Conveyances- 
Real  Property. 

Damages:  Action  by  married  woman:  Instruction.  Where  a 
married  woman  made  no  claim  in  her  action  for  a  personal  injury 
that  she  was  engaged  in  an  independent  occupation,  an  instruction 
permitting  recovery  for  damages  caused  by  her  inability  to  follow 
any  other  vocation  than  that  of  keeping  house  for  her  husband 
was  erroneous.    Burke  v.    Mally,  555. 

Joint  tenants:  Lease  by  husband:  Agency.  A  husband  who  is  a 
tenant  in  common  with  his  wife  can  not  bind  her  separate 
interest  by  a  lease  of  the  whole  property  without  authority 
from  her;  but  he  may  do  so  as  her  authorized  agent,  and  his 
agency  may  be  inferred  from  facts  fairly  indicating  that  his  act 
in  so  ^oing  was  with  her  knowledge  and  consent.  Evidence 
'  held  to  show  agency  of  the  husband  to  lease  his  wife's  interest 
in  their  joint  property.    Chamberlain   v.   Brown,   540. 

Same:  Ratification  of  agent's  act:  EstoppeL  A  principal  can  not 
ratify  and  profit  by  a  contract  of  lease  made  by  an  agent,  and 
at  the  same  time  repudiate  the  obligations  imposed  by  other  provi- 
sions of  the  instrument.    Idem. 

Same.  A  contract  will  be  construed  against  either  party  in  the 
sense  in  which  he  had  reason  to  believe  the  other  party  under- 
stood it ;  so  that  a  lessor  of  property,  imder  a  lease  made  by  an 
agent,  will  not  be  permitted  to  deny  the  right  of  the  lessee  to  heat 
and  light  other  property  from  the  plant  located  on  the  leased 
premises,  where  it  appeared  that  at  a  prior  time,  with  knowledge 
of  such  use  and  without  objection  thereto  he  had  made  a  written 


Digitized  by  LjOOQiC 


urBBx.  '779 

HnSBAifD  AND  Wife  Continued  to  Immrcnoirs 

agreement  with  the  lessee  recognizing  and  modifying  the  original 
contract.    Idem. 

Support  of  husband:  Liability  of  wife.  While  the  husband 
is  chargeable  at  common  law  for  the  support  of  his  wife,  the 
wife  is  not  liable  for  the  husband's  support,  except  so  far  as 
the  statute  makes  the  family  expenses  chargeable  against  both 
husband  and  wife,  or  either  of  them;  and  this  statute  does 
not  impose  upon  the  wife  the  expense  of  her  husband's  board 
while  absent  from  their  home  in  contemplation  of  separation. 
Vose   V.   Myott,   506. 

INJUNCTION.    See  Landlord  and  Tenant — Municipal  Corpora- 
tions— Suretyship. 

INTEREST.    See  Taxation. 

INSTP^^'CTIONS.    In    Criminal    Cases,    see    Criminal    Law. 
Sec  «iso  Agency — Appeal — Sales — Slander  and  Libel. 

Stateittcnt  of  issues.  Where  the  issues  are  simple  and  the  plead- 
ings concise  it  is  not  prejudicial  for  the  court  to  state  the  is- 
sues in  the  language  of  the  pleader,  although  this  practice 
has  in  some  ca^es  been  criticised  and  condemned.  But  where  it 
is  adopted  as  preliminary  to  a  statement  of  the  issues  withdrawn 
and  of  those  to  be  submitted,  it  may  result  in  clearness,  es- 
pecially where  counsel  in  their  opening  statements  have  referred 
to  all  the  issues  as  made  by  the  pleadings,  and  there  has  been 
evidence  received  respecting  all.    McDivitt  v.  Ry.   Co.,  689. 

Same.  Where  the  court  in  stating  the  issues  set  forth  all  the 
grounds  of  negligence  alleged  in  the  petition,  a  portion  of  which 
only  were  to  be  considered  by  the  jury,  it  should  have  embraced 
in  the  same  connection  a  concise  statement  of  those  questions 
which  the  jury  was  to  determine;  and  a  failure  to  do  so  until 
after  instructions  upon  other  matters  was  not  a  proper  statement 
of  the  issues  and  was  prejudicial.    Idem, 

Ambiguity:  Contradiction:  When  not  cured  by  other  instruc- 
tions. An  ambiguous  instruction,  or  one  which  standing  alone 
is  erroneous  because  of  some  omission,  may  be  cured  by  an- 
other paragraph  of  the  charge  which  is  clear  on  the  omitted 
or  ambiguous  point;  but  an  affirmatively  erroneous  instruction, 
free  from  ambiguity,  can  not  be  cured  by  a  correct  statement  of 
the  point  ih  another  paragraph:  as  where  the  court  charged  that 
if  the  jury  failed  to  find  that  decedent  was  not  guilty  of  negli- 
gence contributing  to  her  injury,  the  verdict  must  be   for  de- 
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fendant,  and  in  another  paragraph  told  the  jnry  that  the  de- 
cedent was  guilty  of  contributory  negligence,  the  instructions 
presented  a  direct  contradiction  which  was  not  cured  by  the  fur- 
ther statement  that  there  might  be  a  recovery  notwithstanding 
decedent's     contributory     negligence.    Idem, 

Sepante  counts.  Usually  it  is  better  to  instruct  upon  separate 
counts  in  separate  instructions,  but  where  the  evidence  and  in- 
structions are  direct  and  brief  and  the  result  is  not  confusing, 
a  single  instruction  treating  of  both  counts  is  not  a  matter  of 
which  complaint  may  be  made.    Arnold  v.  Lutz,  596. 

Limitation  of  jury  to  evidence  and  instructions.  A  direction 
to  the  jury  to  arrive  at  its  verdict  solely  from  the  evidence 
and  instructions  of  the  court  is  not  objectionable  as  precluding 
consideration  of  the  arguments  of  counsel.  Johnston  v.  Ry. 
G).,  114. 

Law  of  the  case.  The  instructions  given  upon  a  trial  are  the 
law  of  the  case  and  the  jury  is  bound  to  follow  them  whether 
right  or  wrong.    Kimball  Bros.  Co.  v.  Gas  Co.,  632. 

INSURANCE. 

Construction  of  policy.  In  the  construction  of  an  insurance  policy 
it  will  be  given  an  interpretation  most  favorable  to  the  in- 
sured.   Kirkpatrick  v.   Ins.   Co.,  74. 

Accident  insurance:  Cause  of  death:  Presumption.  Where  the 
cause  of  death  is  an  issue  the  presumption  is  against  suicide. 
Klumb  V.  Traveling  Men's  Ass*n,  519. 

Same:  Circumstantial  evidence:  Sufficiency.  That  the  circum- 
stances relied  upon  in  proof  of  an  accidental  death  may  furnish 
any  evidence  of  the  conclusion  sought  to  be  drawn  therefrom, 
the  facts  which  the  evidence  tends  to  prove  must  be  of  such 
nature  and  so  related  to  each  other  that  the  conclusion  is  the 
only  one  which  can  fairly  and  reasonably  be  drawn;  it  is  not 
enough  if  they  are  consistent  therewith,  if  equally  consistent  with 
some  other  conclusion.  Evidence  that  the  death  of  insured  was 
due  to  a  stray  bullet  is  held  insufficient  to  take  the  issue  to  the 
jury.    Idem, 

Accident  insurance:  Notice  and  proof:  Special  finding:  Incon- 
sistency. Notice  and  proof  of  injury  that  an  insured  was  on 
a  railroad  track  when  struck  by  a  train  and  injured  are  not 
inconsistent  with  a  special  finding  that  he  was  crossing  a  track 
on  a  public  highway  and   entitled   to   recover  the   full   amount 
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of  his  indemnity,  although  the  policy  provided  a  smaller  in- 
demnity for  injuries  received  while  on  the  roadbed  of  a  rail- 
road except  while  crossing  at  a  public  highway.  McQure  v. 
Accident  Ass'n,  350. 

Same:  Proof  of  injury:  Waiver.  Where  the  answer  in  a  suit  on 
an  accident  policy  admits  the  waiver  of  any  further  proof  of  in- 
jury, no  additional  proof  can  be  insisted  upon  however  inade- 
qtiate  that  made  may  be.    Idem, 

Same:    Injury  while   upon   railroad   track:    Burden   of   proof. 

Where  an  accident  policy  provides  for  less  indemnity  in  case 
of  injury  while  on  the  roadbed  of  a  railroad,  except  when 
crossing  at  a  public  highway,  the  burden  is  on  the  insurer  to 
show  that  the  accident  occurred  at  a  place  not  in  a  public  high- 
way, and  this  burden  is  not  shifted  by  a  simple  showing  that  the 
accident  occurred  upon  a  railroad  track,  thus  requiring  insured 
to  show  that  it  happened  at  a  highway  crossing;  and  the  burden 
is  on  the  insurer  to  show  that  the  accident  was  the  result 
of  voluntary  or  unnecessary  exposure  to  danger.    Idem, 

Same:  Limiution  of  right  of  action:  Grounds  of  recovery: 
Amendment:  Plea  in  bar.  Although  an  accident  policy  pro- 
vides that  no  action  shall  be  maintained  unless  brought  within 
six  months  after  termination  of  disability  or  after  the  injury 
assumes  a  permanent  character,  still  the  petition  in  an  action 
brought  more  than  six  months  after  the  injury,  on  the  theory  that 
it  was  of  a  permanent  character,  may  be  amended  so  as  to 
claim  recovery  for  a  temporary  injury;  and  proof  that  in- 
sured is  gradually  improving  and  likely  to  recover  will  support 
a  finding  that  the  injury  had  not  assumed  a  permanent  char- 
acter, and  thus  a  plea  of  the  contract  in  bar  of  the  action 
will  be  avoided.    Idem, 

Same:  Weekly  benefits:  Computation.  Where  the  by-laws 
of  an  accident  association  provided  that  weekly  benefits  should  not 
mature  until  a  stated  time  after  the  filing  of  satisfactory  proofs, 
and  it  admitted  waiver  of  such  proofs,  liability  for  the  benefits 
should  be  computed  from  the  date  of  waiver.    Idem. 

Accident  insonnce:  Self-inflicted  injury:  Presumption:  Burden 
of  proof.  In  a  suit  upon  an  accident  policy  exempting  the 
insurer  from  liability  for  self-inflicted  injuries,  it  will  not  be  pre- 
sumed that  the  injuries  were  self-inflicted;  or,  under  the  facts 
of  the  mstant  case,  that  they  were  other  than  accidental;  but 
the  burden  is  upon  the  insurer  to  show  its  nonliability  on  this 
ground.    Kirkpatrick  v.   Ins.   Co.,  74* 
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Same:  Construction  of  policy.  An  insured  attempted  to  pass 
over  a  platform  and  thus  through  a  train  while  standing  across 
a  public  street,  and  when  alighting  a  sudden  jerk  of  the 
car  threw  him  to  the  ground  and  while  in  that  position  one  of 
his  arms  was  run  over.  Held,  not  to  present  a  state  of  facts 
within  the  provisions  of  an  accident  policy  absolving  the  com- 
pany from  liability  for  injury  while  entering,  or  trying  to  enter, 
or  leaving  a  moving  car,  or  while  at  a  place  in  or  upon  a  railway 
or  other  conveyance  not  provided  for  the  use  of  passengers 
during  transit;  as  the  plaintiff  was  not  a  passenger,  and  the  jury 
found  he  was  not  entering  or  leaving,  or  trying  to  enter  or  leave 
a  moving  train.    Idem. 

Same:  Cause  of  injury.  Even  though  insured  was  at  a  place 
where  he  was  not  permitted  to  be  under  the  terms  of  his  policy, 
to  defeat  recovery  it  was  necessary  for  the  insurer  to  show  some 
causal   relation   between   that   fact   and   the   injury.    Idem. 

Same:  Instructions.  Refusal  to  charge  that  if  the  injury  resulted 
from  plaintiffs  act  in  leaving  a  moving  conveyance  the  verdict 
should  be  for  defendant  was  not  erroneous,  where  it  did  not  plead 
exemption  from  liability  because  plaintiff  was  on  the  platform 
of  the  car  and  in  a  place  not  provided  for  passengers  during 
transit,  and  that  such  act  contributed  to  the  injury.    Idem. 

Benefit  insurance:  Payment  of  assessments:  Lapse  of  policy. 

An  assessment  association  authorized  a  bank  to  receive  assess- 
ments from  its  members,  acknowledge  receipt  and  remit  the 
same,  but  directed  it  not  to  receive  assessments  past  due  unless 
specially  authorized.  The  decedent  was  a  depositor  at  the  bank 
and  paid  his  assessments  there  and  at  one  time  told  the  cashier 
to  pay  his  assessments,  if  at  any  time  he  neglected  it,  and  to 
charge  the  same  to  his  account.  Held,  that  the  alleged  agree- 
ment with  the  cashier  did  not  amount  to  payment  of  an  assess- 
ment of  which  the  cashier  had  no  notice,  but  by  reason  of  its 
nonpayment  the  policy  had   lapsed.    Griffith   v.   Life  Ass'n,  414. 

Benefit  insurance:  Stipulation:  EstoppeL  Where  by  the  terms 
of  a  stipulation  in  a  suit  on  a  benefit  certificate  involving  the 
question  of  a  claimed  delinquent  assessment,  there  was  repeated 
reference  to  the  assessment  as  having  been  made  for  the  month 
of  October,  and  it  was  conceded  that  if  the  method  provided  for 
giving   notice   of   assessments   was   valid   the   defense  based   on 

.  nonpayment  was  complete,  the  plaintiff  was  estopped  to  deny 
that  the  assessment  was  due  for  the  month  specified.  Underwood 
v.  Modem  Woodmen,  240. 
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Same:  Notice  of  assessments:  Sufficiency.  The  agreement  be- 
tween a  mutual  assessment  association  and  its  members  that 
notice  of  assessments  shall  be  given-  by  means  of  a  printed  pub- 
lication, addressed  and  mailed  in  due  time  to  each  member, 
is  not  so  unreasonable  as  to  render  it  void;  and  conceding  that  a 
further  provision  making  the  affidavit  of  the  publisher  conclusive 
evidence  of  the  mailing  and  receipt  of  the  notice  to  be  unrea- 
sonable, still  such  proof  tmder  the  agreement  would  be  a  suffi- 
cient prima  facie  showing  of  notice,  unless  overcome  by  other, 
evidence   offered   by   plaintiff.    Idem. 

Voidable  contract.  A  policy  of  insurance  issued  by  an  agent 
covering  the  property  of  a  corporation  in  which  he  is  a  stock- 
holder, and  also  otherwise  interested  as  the  cashier  and  stock- 
holder in  a  bank  owning  stock  in  the  corporation,  is  voidable, 
unless  notice  of  that  fact  is  communicated  to  the  insurance  com- 
pany and  the  objection  is  waived.  Mercantile  Co.  v.  Ins.  Co., 
607. 

Same:  Dual  capacity  of  issuing  agent:  Waiver.  Where  a  loss 
was  adjusted  by  one  having  authority  to  transact  all  business 
incident  to  his  employment,  and  having  full  knowledge  that  the 
agent  who  wrote  the  policy  was  financially  interested  in  the 
corporation  owning  the  insured  property,  but  made  no  objection  to 
payment  of  the  loss  on  account  of  that  fact,  and  the  insured  was 
put  to  trouble  and  expense  in  preparing  and  executing  proofs 
of  loss,  the  company  was  estopped  from  objecting  to  the  issuing 
agent's  dual  capacity.    Idem. 

INTOXICATING    LIQUORS.      See  Courts.       * 

Illegal  sale:  Contempt:  Pleading.  An  information  charging 
the  existence  of  an  injunction  against  the  sale  of  liquors  in  a 
certain  building  and  city,  and  charging  a  violation  thereof  by  a 
sale  of  certain  specified  intoxicants  on  ^uch  premises  to  certain 
named  persons  on  a  given  day,  is  sufficiently  specific  as  to  time, 
place  and  buyers.    Pumphrey  v.  Anderson,  140. 

Same:  Burden  of  proof.  Prohibition  is  the  rule  in  this  State 
and  the  burden  is  upon  the  party  charged  with  the  illegal  sale 
of  liquor  to  show  that  he  was  lawfully  operating  under  the  pro- 
visions of  the  mulct  law;  so  that  an  information  charging  a 
violation  of  an  injunctional  order  absolutely  restraining  de- 
fendant from  keeping  or  selling  intoxicants  on  certain  premises, 
which  alleges  generally  that  sales  were  made  thereon  in  violation 
of  law  is  sufficient,  without  negativing  the  existence  of  facts 
which  might  excuse  the  defendant.    Idem. 
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Mulct  laloons:  Regulatioiu:  List  of  employeet.  The  statute  re- 
quiring those  operating  a  mulct  saloon  to  file  with  the  county 
auditor  a  list  of  all  persons  employed  about  the  place  of 
business  includes  not  only  regular  barkeepers  but  all  other  per- 
sons  in   whatever   capacity    employed.    Pumphrey   v.    Anderson, 

201. 

Nuisance:  Abatement:  Closing  of  premises.  Upon  the  establish- 
ment of  a  liquor  nuisance  either  in  a  civil  or  criminal  case  the 
*  order  of  abatement  to  be  entered  under  the  statute  as  a  part 
of  the  judgment  requires  the  effectual  closing  of  the  tmilding 
for  any  •  purpose  for  the  period  of  one  year :  there  is  no 
authority  for  decreeing  that  the  building  shall  be  closed  so  far  as 
the  sale  of  liquor  is  concerned,  and  at  the  same  time  used  for 
other  lawful  purposes,  unless  released  by  giving  bond  as  provided 
in   the   G)de.    Lewis  v.   Brennan,   585. 

Same:  Certiorari:  Failure  to  return  record:  Review.  Upon 
certiorari  to  review  contempt  proceedings  in  which  defendant  was 
not  found  guilty  of  violating  an  order  restraining  the  illegal  sale 
of  liquor,  where  no  transcript  of  the  record  upon  which  the  find- 
ings were  based  was  returned  and  no  affirmative  finding  upon 
which  the  inference  of  guilt  could  rest,  the  discharge  of  accused 
must  be  regarded  as  conclusive  of  the  matter.    Idem, 

JUDGMENTS     See  Equity. 

Adjudication.  The  determination  by  the  Supreme  Court  in  an 
action  for  interest  on  a  note,  that  a  judgment  in  a  prior  action 
was  not  An  adjudication  that  the  note  was  due,  is  binding  in  a 
subsequent  action  on  the  note  after  its  maturity,  whether  right 
or  wrong.    Hunter  v.  Porter,  500. 

Default  judgments:  Motion  to  set  aside.  While  a  motion  to 
set  aside  a  default  is  not  the  proper  remedy  when  not  filed 
within  the  statutory  time,  still  where  it  contains  all  the  essen- 
tial allegations  required  in  a  petition  for  that  purpose  and  is 
verified  by  attached  affidavits,  it  will  be  treated  as  a  sufficient 
petition  under  Code,  sections  4091  and  4094.  Wallace  v.  Wal- 
lace, 306. 

Same:  Misconduct  of  counsel:  Presumption.  Where  a  motion  to 
set  aside  a  default  was  confessed  by  plaintiffs  attorney  in  the 
absence  of  defendant  and  his  counsel,  and  time  was  given  to 
answer,  and  upon  expiration  of  such  time  a  second  default  was 
taken  which  was  again  set  aside  on  defendant's  motion,  the 
fact  that  the  court  was  misled  in  making  the  order  when  the 
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first  motion  was  confessed  may  be  inferred  from  the  fact  that 
the  second  motion  was  sustained    Idem. 

Fraud  in  obtaining  judgment:  Jurisdiction.  Where  a  default  judg- 
ment against  a  corporation  was  set  aside  and  a  federal  court 
entered  a  decree  of  dissolution  and  appointed  a  receiver,  and 
thereafter  an  intervener  caused  the  action  in  the  State  court 
to  be  redocketed,  alleged  ownership  of  the  original  cause  of 
action  and  obtained  judgment  without  notice  to  the  receiver  and 
without  disclosing  the  previous  history  of  the  case,  the  judgment 
so  obtained  is  held  to  have  been  without  jurisdiction  and  should 
be  set  aside  at  the  suit  of  the  receiver  on  the  ground  of  fraud. 
HoUister  v.  Vermont  Building  Co.,  i6o. 

Presumption  as  to  regularity.  In  the  absence  of  any  record 
of  the  evidence  or  proci^edings  had  upon  the  trial  every  pre- 
sumption will,  be  indulged  in  favor  of  the  regularity  of  the 
judgment.    Distilling  Co.  v.  Price  &  Co.,  169. 

Vendors:  Judgment  for  purchase  price:  Breach  of  agreement  to 
perfect  title.  Judgment  on  a  promissory  note  given  in  settlement 
of  the  purchase  price  of  land  containing  a  condition  precedent  to 
payment  should  not  be  entered  until  the  condition  is  performed, 
where  the  same  is  pleaded  in  defense;  as  where  the  instrument 
provided  that  payment  should  be  subject  to  a  proceeding  to 
clear  the  grantor's  title  which  rested  upon  a  tax  deed  and 
the  period  of  limitation  barring  the  right  to  question  its  validity 
had  not  run,  a  breach  of  the  condition  was  sufficient  to  defeat 
recovery  on  the  note.    Pease  v.  Globe  Realty  Co.,  482. 

JUDICIAL  NOTICE.    See  Railroads. 

Courts  will  take  judicial  notice  that  porters  of  pullman  cars 
usually  assist  passengers  in  entering  and  alighting  therefrom; 
and  passengers  may  assume  that  they  are  employees  of  the 
railway  company  in  such  sense  that  they  may  be  relied  upon 
for  such  assistance.  Cannon  v.  Railway  Co.,  37. 
« 

JUSTICE  OF  THE  PEACE. 

Continuance  without  consent:  Judgment:  Invalidity.  A  de- 
fault judgment  rendered  upon  a  date  to  which  a  cause  pending 
before  a  justice  was  continued  without  the  consent  of  defendant 
or  his  counsel  is  void.    Simmons  v.  Dolan,  177. 

Same:    Appeal:    Remand:    Law  of  the  case.    Where  there  has 
been  an  affirmative  holding  on   pleadings   unchallenged   both   in 
the  district  court  and  on  appeal,  that  a  justice's  judgment  was 
valid,  the  holding  is  conclusive  on  a  second  trial.    Idem, 
Vol.  141  Ia.— so 
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JURORS. 

Grand  jurors:  Member  of  election  board:  Disqualification. 
Membership  of  an  election  board  does  not  disqualify  one  from 
serving  as  a  grand  juror,  and  the  mere  fact  that  the  name  of 
one  of  the  judges  of  election  was  returned  by  the  board  of 
which  he  was  a  member  affords  no  proof  that  the  same  was 
done  at  his   solicitation.    State  v.  Clark,  297. 

Same:  Drawing  of  panel:  Immaterial  error.  A  slight  deviation 
from  the  statute  as  to  the  number  of  names  required  for  a  grand 
jury  list  from  which  the  panel  is  drawn  is  not  a  material 
error.    Idem. 

JURY  TRIAL.    See  Practice. 

JURISDICTION.     See  Drainage— Practice— Sales. 

Inferior  tribunals.  Presumption:  Burden  of  proof.  Jurisdictional 
facts  need  not  be  shown  of  record  but  will  be  assumed  in 
support  of  the  findings  of  tribunals  of  inferior  and  limited 
jurisdiction  the  same  as  in  the  case  of  courts  of  general  juris- 
diction; and  the  burden  is  upon  the  party  attacking  the  juris- 
diction of.  such  a  tribtmal  to  overcome  this  presumption.  In  re 
Appeal  of  Head,  651. 

LACHES.    See  Equity — Suretyship. 

LANDLORD   AND   TENANT. 

Disturbance  of  possession:  Damages.  A  tenant  can  not  offset 
against  his  rent  a  claim  of  damages  by  reason  of  the  fact 
that  the  tenants  of  other  apartments  in  the  same  building  so 
conduct  the  same  as  to  constitute  a  nuisance,  where  the  land- 
lord upon  complaint  did  what  he  could  to  terminate  the  nuisance 
and  caused  the  objectionable  parties  to  vacate,  and  after  making 
complaint  the  tenant  paid  rent  without  further  objection.  Mc- 
Cullough  V.  Houar,  342. 

Leases:  Execution:  Parol  evidence.  A  lease  signed  by  only  a 
portion  of  the  interested  parties,  under  an  agreement  that  it 
should  not  be  binding  until  signed  by  all,  is  not  executed  until 
so  signed;  and  oral  evidence  of  the  agreement  is  not  objection- 
able as  tending  to  vary  the  writing,  but  is  competent  to  show 
that    it    never   became    obligatory.    Fuel    Co.    v.    Littlejohn,    221. 

Leases:  Unilateral  contract.  Where  the  terms  of  a  lease  con- 
template that  all  the  interested  parties  shall  sign  the  same,,  and 
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the  lessee  is  obligated  to  work  and  pay  rent  for  the' premises,  it 
is  not  an  unilateral  instrument.    Idem, 

Recovery  of  possession:  BqniUble  action:  Waiver.  Where  a 
landlord  was  present  at  a  sale  by  the  tenant  of  growing  com  and 
pasturage  and  knew  of  an  assignment  of  the  lease  to  the  pur- 
chaser and  of  his  possession  thereunder,  thus  impliedly  if  not 
expressly  assenting  thereto,  and  it  did  not  appear  that  the  assignee 
was  committing  any  waste,  the  landlord  can  not  adjudicate  the 
purchasers  right  of  possession  in  a  court  of  equity.  Doige  v. 
Bruce,  210. 

Use  of  premises.  In  the  absence  of  restrictions  in  the  lease  the 
tenant  may  use  the  premises  as  he  chooses,  not  materially  differ- 
ent however  from  the  purpose  for  which  they  were  specifically 
designed,  as  long  as  he  does  not  commit  waste  or  create  a 
nuisance.    Chamberlain  v.  Brown,  540. 

Same:  Restriction  of  use  of  premises:  Injunction.  Where  a 
lease  expressly  limits  the  use  of  premises  to  a  specific  purpose 
and  prohibits  its  use  otherwise,  equity  will  enjoin  a  violation 
of  the  restriction  by  the  tenant.    Idem. 

Same:  Implied  restrictions.  There  may  be  an  implied  limitation  of 
the  use  of  leased  premises  by  a  tenant,  but  it  will  only  be 
found  or  enforced^  when  a  fair  construction  of  the  instrument 
demands  it;  and  the  mere  statement  that  the  premises  may  be 
used  for  a  certain  purpose  will  not  give  rise  to  an  implied  agree- 
ment that  it  would  not  be  used  for  any  other  purpose,  especially 
where  there  is  a  further  .provision  that  the  tenant  will  not  per- 
mit waste,  or  use  the  premises  for  any  unlawful,  improper  or 
offensive  purpose.    Idem. 

Same:  Construction  of  lease.  The  circumstances  under  which  a 
lease  was  made,  the  conduct  of  the  parties  respecting  the  same, 
the  condition  of  the  premises  and  the  practical  interpretation  of 
the  instrument  by  the  parties  themselves,  are  matters  to  be  con- 
sidered as  bearing  upon  the  implications  to  be  drawn  there- 
from.   Idem. 

Same:  Parol  evidence.  While  parol  evidence  can  not  be  received 
to  vary  the  terms  of  a  written  lease,  still  it  may  be  admissible  to 

y,;  show  the  manner  in  which  it  was  understood  by  the  parties. 
Idem. 

Same.  As  bearing  upon  the  intention  of  parties  to  a  lease,  the  use 
made  of  the  premises  at  and  prior  to  the  lease,  their  condition 
and  suitableness  for  a  given  purpose  may  be  shown  by  parol: 
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and,  where  the  lease  is  silent  as  to  the  use  of  the  premises  the 
intention  may  be  supplied  by  parol.    Idem^ 

Watte.  A  tenant  does  not  violate  his  covenant  not  to  commit 
waste  by  using  the  heat  and  light  on  the  leased  property  to 
heat  and  light  adjacent  property,  where  such  use  does  not 
overtax  or  deteriorate  the  plants.    Idem, 

LEASES.    See  Landlord  and  Tenant— Mines  and  MiNiNa 

LIENS.    See  Mortgages. 

LIMITATION  OF  ACTIONS.    See  Cobpokations. 
MANDAMUS.    See  Taxation. 

MARRIAGE  AND   DIVORCE. 

Breach  of  marriage  promise:  Evidence:  Issues.  Where  the 
evidence  in  a  breach  of  promise  suit  was  conflicting  as  to 
whether  plaintiff  was  afllicted  with  a  venereal  disease  prior  to  the 
time  fixed  for  marriage,  and  whether  the  same  was  curable, 
an  issue  as  to  plaintiff's  good  health  at  the  time  of  the  alleged 
breach  was  presented.    Beans  v.  Denny,  52. 

Same:  Corroboration.  In  breach  of  promise  cases  corrobor^doa 
of  plaintiff's  evidence  of  sexual  intercourse  with  defendant  is  not 
required.    Idem. 

Same:  Evidence:  Reputed  wealth.  A  witness  who  has  known 
a  defendant  in  a  breach  of  promise,  suit  for  a  long  term  of  years, 
and  resided  in  the  same  county  practically  all  of  the  time,  is 
qualified  to  testify  to  his  reputed  wealth  in  that  county,  where 
it  is  shown  that  defendant  was  well  known.    Idem. 

Same:  Evidence.  In  a  breach  of  promise  action  the  conduct  of 
the  parties  toward  each  other  during  the  engagement  period  may 
be  shown  in  determining  the  existence  of  the  contract,  and  this  in- 
cludes sexual  intimacy.    Idem. 

Cross-examination.  The  cross-examination  of  plaintiff  in  a 
breach  of  promise  suit  with  respect  to  a  subject  not  developed 
in  the  direct  examination,  and  relating  to  a  matter  of  defense 
which  must  be  pleaded  to  be  available,  should  not  be  allowed. 
Idem. 

Same:  Instruction.  Where  there  was  no  evidence  that  plaintiff 
was  suffering  from  a  venereal  disease  at  the  time  of  the  engage- 
ment, as  claimed  by  defendant,  or  that  he  had  knowledge  thereof 
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at  that  time,  an  instruction  requiring  a  finding  of  want  of  such 
knowledge  at  the  time  of  the  engagement  as  a  condition  pre- 
cedent to  a  verdict  for  him,  while  superfluous,  was  not  prejudi- 
cial.   Idem. 

Same:  Justification.  A  person  is  excusable  for  declining  to  carry 
out  his  promise  of  marriage  with  one  afflicted  with  an  incurable 
venereal  disease,  unless  made  with  knowledge  of  the  disease. 
Idem. 

Same:  Pleadings:  Issues:  Instructions.  A  defendant  can  not 
complain  of  the  court's  instructions  regarding  his  plea  in  bar  of  a 
suit  for  breach  of  marriage  promise,  where  the  interpretation 
placed  upon  the  pleading  by  defendant  as  disclosed  in  his  re- 
quested instructions  is  adopted  by  the  court.    Idem. 

Same:  Illicit  intercourse:  Evidence.  Where  the  parties  to  a 
breach  of  promise  suit  were  the  only  witnesses  on  the  question  of 
their  sexual  intimacy,  affirmed  by  plaintiff  and  denied  by  de- 
fendant, an  instruction  that  mere  opportunity  would  not  warrant 
a  finding  that  it  occurred,  nor  be  suffident  as  corroborative 
evidence  if  the  parties  were  equally  creditable,  but  might  be 
considered  with  other  evidence  on  that  subject,  wai  correct. 
Idem. 

Same:  Damages:  Instruction.  Where  the  court  in  one  para- 
graph of  the  charge  expressly  told  the  Jury  not  to  allow  damages 
for  illicit  intercourse,  a  further  instruction  that  in  measuring  the 
damages  for  breach  of  the  marriage  promise,  the  intimacy  of  the 
parties  and  defendant's  conduct  toward  plaintiff  might  be 
considered,  did  not  authorize  a  finding  of  damage  on  that 
ground.    Idem. 

Submission  of  issues.  Where  the  court  told  the  jury  to  consider 
the  intimacy  of  the  parties  and  all  injuries  sustained  by  plaintiff 
including  loss  of  affection,  etc.,  failure  to  especially  refer  to 
defendant's  plea  in  mitigation  of  damages  that  she  had  become 
ilhempered  and  expressed  a  dislike  for  defendant  and  his  chil- 
dren was  not  reversible  error,  especially  as  no  request  was  made 
therefor.    Idem. 

Divorce:  Inhuman  treatment:  Evidence.    The  evidence  in  a  di- 
vorce action  is  reviewed  and  held  to  Justify  a  decree  in  fafor  of 
the  wife  on  the  ground  of  inhuman  treatment,  and  that  the  wife 
was  not   guilty  of   conduct  which  would  excuse  the  husbands 
.     treatment  of  her.    Caldwell  v.  Caldwell,  192. 

Same:  Custody  of  minors.    The  mother  is  the  natural  custodian 
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of  children  of  tender  years  and  upon  divorce  tfaey  will  ordinarily 
be  given  to  her»  especially  where  she  is  not  the  offending  party 
and  it  appears  that  she  is  able  to  furnish  them  a  comfortable 
home,  support  and  education.    Idem, 

MASTER  AND  SERVANT.    See  Negligence. 

MEANDER  LINES.    See  Real  Property. 

MINES  AND  MINING. 

Leases:  Acceptance.  A  lease  of  coal  land  executed  by  only 
a  portion  of  the  grantors,  with  the  understanding  that  it 
was  not  to  be  binding  until  signed  by  the  other  grantors  and  the 
lessee,  was  not  rendered  obligatory  by  the  fact  that  the  lessee, 
without  signing  the  instrument,  went  onto  the  premises  and 
prospected  for  coal  under  a  provision  that  he  might  do  so, 
and  if  in  his  opinion'  coal  in  paying  quantities  was  found  he 
should  mine  the  same  and  pay  a  royalty  to  the  lessors,  since  by 
the  terms  of  the  contract  it  was  optional  with  him  whether 
he   should   mine  or  not.    Fuel   Co.   v.   Littlejohn,  221. 

MISCONDUCT,    See  New  Trial. 

MORTGAGES. 

Deed  as  security.  A  deed  absolute  in  form  may  be  declared 
a  mortgage  where  it  is  satisfactorily  shown  that  the  same  was 
ifitended  as  security  for  a  debt,  even  though  given  subject  to  a 
mortgage  which  the  grantee  assumed  and  agreed  to  pay.  Veeder 
V.  Veeder,  492. 

Same:  Rights  of  grantee.  The  grantee  in  a  deed  declared  to  be 
a  mortgage  should  be  credited  with  all  sums  expended  hy 
him  in  payment  of  the  grantor's  debts,  or  in  improving  the 
property.    Idem, 

Equitable  mortgage:  Assessment  of  mortgagor's  interest:  Ex- 
ecution sale.  Where  the  grantee's  name  in  a  deed  was  erased 
and  another  inserted  and  the  deed  was  then  delivered  to  him 
as  security  for  part  of  the  purchase  price  advanced,  with  a 
separate  contract  back  acknowledging  receipt  of  the  deed  and 
as^reeing  to  hold  the  title  in  trust  and  to  reconvey  to  the  real 
grantee  upon  payment  of  the  sum  advanced,  such  substituted 
grantee  held  the  apparent  legal  title  and  both  the  real  grantee 
and  those  claiming  under  her  were  bound  by  the  agreement 
as  thus  completed,  although  the  method  adopted  for  creating 
the  trust  may  have  been  irregular;  and  an  assignment  -of  the 
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contract  by  the  real  grantee  extinguished  her  remaining  inter- 
..  est  and  vested  the  assignee  with  title  subject  to  the  equitable 
mortgage,  so  that  a  subsequent  judgment  against  the  assignor 
was  not  a  lien  upon  the  property  and  the  purchaser  at  execu- 
tion sale  acquired  no  interest  therein.    Witmer  v.   Shreves,  496. 

Foreclosure:  Parties.  The  foreclosure  of  a  mortgage  does  not 
cut  off  the  rights  of  persons  in  the  property  who  are  not  made 
parties  to  the  proceedings.    Teachout  v.   Duff  us,  466. 

Foreclosure:  Subsequent  action  on  note:  Adjudication.  De- 
fendant gave  plaintiff  a  note  containing  no  provision  by  which 
the  payee  might  declare  it  due  before  maturity,  and  gave  the 
surety  on  the  note  a  mortgage  to  secure  him  against  liability 
which  did  provide  that  in  case  of  default  in  payment  of  the 
note,  interest  or  taxes  the  whole  amount  might  be  declared 
due.  The  surety  assigned  the  mortgage  to  the  payee  of  the 
note  who  foreclosed  for  the  full  amount  for  which  the  surety 
was  liable.  Held,  that  as  the  mortgage  did  not  authorize  the 
payee  to  declare  the  note  due  prior  to  its  maturity  the 
foreclosure  of  the  mortgage  was  not  an  adjudication  of  the 
right  to  sue  on  the  note  after  its  maturity.  Hunter  v.  Porter, 
V    500. 

Priority  of  liens:  Subsequent  purchaser:  Notice.  A  simple 
decree  in  favor  of  a  creditor  establishing  his  right  to  subject 
property  of  the  debtor  to  his  judgment,  will  not  entitle  him  to 
the  protection  of  the  recording  act  as  a  subsequent  purchaser, 
as  against  prior  equities  and  unrecorded  instruments;  it  is  only 
when  he  buys  in  the  property  at  execution  sale  that  he  becomes 
a  subsequent  purchaser.    Bank  v.  Smith,  255. 

Same:  Description:  Sufficiency:  Notice.  A  description  of  land, 
although  not  entirely  clear  and  satisfactory  in  itself,  which  is 
sufficient,  by  the  application  of  existing  facts  and  conditions 
ascertainable  on  reasonable  inquiry,  to  point  out  the  specific  tract 
intended  to  be  described  will  operate  to  charge  a  purchaser  with 

.  notice.    Idem, 

Same.  Where  the  first  and  second  mortgages  contained  similar 
and  indefinite  descriptions  of  the  land,  but  the  second  expressly 
referred  to  the  first  and  was  made  subject  thereto,  the  filing  of  a 
third  mortgage  for  the  purpose  of  correcting  the  description  in 
the  first  made  a  record  sufficient  to  charge  a  subsequent  pur- 
chaser of  the  land  described  in  the  third  mortgage  with  notice 
of  the  second  mortgage.    Idem. 
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MUNICIPAL  CORPORATIONS.    See  Poor  Peesons. 

Contracts  for  public  improvement:  Conformity  widi  prior  pro- 
ceedings. A  contract  entered  into  with  the  successful  bidder  for 
the  construction  of  a  public  improvement  must  conform  sub- 
stantially with  the  terms  and  conditions  constituting  a  basis  for 
the  competitive  bidding;  but  this  rule  is  not  as  generally  applied 
^here  the  improvement  has  been  completed  as  where  the  right 
to  enter  into  the  contract  is  challenged  at  the  inception  of  the 
proceedings  and  before  the  contractor  has  done  his  work,  or 
where  there  was  a  previous  understanding  with  the  successful 
bidder  which  was  withheld  from  others.    Hedge  v.  Des  Moines,  4. 

Same.  In  the  instant  case  the  notice  to  bidders  provided  that  the 
cost  of  the  improvement  should  be  charged  to  abutting  property 
according  to  law,  and  payment  in  full  for  the  work  to  be  made 
in  assessment  certificates.  The  contract  entered  into  provided 
that  if  the  cost  of  the  improvement  might  not  lawfully  be  as- 
sessed against  the  abutting  property  the  city  would  pay  the  same 
out  of  a  special  fund.  Held,  in  view  of  the  fact  that  no  objec- 
tion to  the  contract  was  made  in  advance  of  its  complete  perform- 
ance in  accordance  with  specifications;  that  the  variance  in  the 
contract  was  of  no  benefit  to  the  contractor,  but  rather  to  the 
city;  and  as  it  was  in  compliance  with  an  ordinance  ((rcttecting 
the  city  from  a  general  liability  for  deficiency,  and  with  the  stat- 
ute as  understood  by  the  parties,  there  was  not  such  a  sub- 
stantial departure  from  th^  notice  as  to  invalidate  the  contract. 
Idem. 

Same:  Contracts:  Guaranty  provisions.  The  provision  in  a  pav- 
ing contract  that  the  contractor  shall  keep  the  improvement  in  re- 
pair for  a  series  of  years  is  not  a  matter  of  which  abutting 
owners  can  complain  because  casting  upon  them  a'  burden  not 
authorized  by  the  statute,  as  the  same  is  essentially  a  guaranty  of 
good  work;  and  this  is  especially  true  where  the  objectors  to  the 
assessment  in  petitioning  for  the  improvement  asked  that  the 
provision  be  incorporated  in  the  contract.    Idem. 

Petition  for  public  improvement:  Signatures  by  agents:  Au- 
thority: Evidence.  Where  the  petition  for  a  public  improvement 
purports  to  have  been  signed  in  part  by  the  duly  authorized 
agents  of  abutting  owners,  the  city  council  will  be  presumed  to 
have  satisfied  itself  as  to  the  authority  of  such  agents  before 
adopting  the  resolution  of  necessity;  and  the  finding  of  the 
council  makes  a  prima  facie  case  in  that  respect  In  the  instant 
case  the  evidence  of  want  of  such  authority  is  held  insufficient 
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to  overcome  the  prima  facie  case  made  by  the  record  of  the 
comicil.    Idem, 

Special  assessments:  Objections:  Evidence  of  filing.  On  appeal 
from  the  assessment  of  the  cost  of  certain  paving  the  evidence 
is  held  to  show  that  an  amendment  to  the  original  objections  filed 
before  the  city  council  was  in  fact  filed,  although  not  found 
among  the  files  at  the  time  of  the  trial  in  the  district  court, 
and  therefore  is  treated  as  a  part  of  the  objections  duly 
filed.    Idem, 

Same:  Objections:  Waiver.  Objections  to  a  special  assessment 
for  the  cost  of  paving  not  filed  within  the  time  provided  by 
Code,  sections  823-4,  and  not  until  after  the  hearing  before  the 
council  can  not  be  considered;  even  though  notice  was  given 
at  the  hearing  that  such  objections  would  be  filed.    Idem, 

Same:  Benefits:  Front  foot  rule.  Where  a  special  assessment 
purports  to  have  been  made  according  to  benefits  and  such 
is  the  finding  of  the  council,  this  finding  is  not  impeached  by  the 
fact  that  the  result  is  the  same  as  though  the  assessment  had 
been  made  by  the  front  foot  rule.    Idem, 

Same:  Benefits:  Evidence.  In  the  matter  of  an  assessment  for  a 
public  improvement  the  evidence  is  held  to  show  that  abutting 
owners  received  the  benefits  for  which  they  are  assessed.    Idem. 

Samej  Counterclaim  for  value  of  old  improvement  Conceding 
that  an  abuttting  owner  has  a  claim  against  a  city  for  the  value 
of  an  old  pavement  constructed  by  special  assessment,  which  has 
been  removed  by  the  city,  still  its  value  can  not  be  setoff  against 
an  assessment  payable  to  the  contractor  for  constructing  a  new 
one,  as  the  city  acts  in  a  legislative  capacity  in  making  the  as- 
sessment.   Idem, 

Same:  Diversion  of  funds.  A  special  assessment  is  a  tax  levied 
for  a  special  purpose  and  is  not  subject  to  counterclaim,  setoff, 
attachment  or  execution.    Idem, 

Same:  Waiver  of  irregularity.  Where  special  assessment  proceed- 
ings up  to  the  time  of  filing  objections  and  the  hearing  thereon 
did  not  disclose  a  purpose  to  assess  the  abutting  property  in 
excess  of  the  depth  of  one  hundred  and  fifty  feet,  the  irregulari- 
ty in  so  doing  was  not  waived  by  failing  to  make  objection 
thereto    before    the    council.    Idem, 

Special  assessments:  Objections.  Where  an  abutting  property 
owner  appears  before  the  city  council  pursuant  to  notice,  and 
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files  objections  to  the  proposed  special  assessment  of  his  prop- 
erty for  public  improvement  because  of  errors,  irregularities  or 
inequalities  therein,  he  is  thereafter  limited  to  the  objections  thus 
made,  except  where  fraud  is  shown  or  the  question  of  jurisdic- 
tion is  involved;  and  the  defects  complained  of  must  be  defi- 
nitely pointed  out.    Andre  v.  City  of  Burlington,  65. 

Same:  Notice:  Waiver  of  defects.  Defects  or  irregularities  in  the 
notice  of  intention  to  construct  a  sewer  arc  waived  by  appearance 
in  response  thereto.    Idem. 

Special  assessments:  Benefits.  It  will  be  presumed  on  appeal  that 
a  special  assessment  was  made  on  the  basis  of  benefits,  and  the 
method  employed  by  the  council  in  so  doing  is  not  material:  it 
may  be  arrived  at  according  to  the  area  of  the  abutting  prop- 
erty.   Idem, 

Same.  Although  a  special  assessment  for  benefits  is  arbitrary  and 
without  reference  to  the  benefits  to  certain  property,  it  is  not 
ground  for  setting  the  entire  assessment  aside  as  invalid  for  that 
reason,   but   the   error   should   be   corrected.    Idem. 

Same.  Where  no  fraud  is  shown  the  finding  of  the  council  with 
reference  to.  benefits,  which  omits  certain  property  from  an  as- 
sessment for  good  cause,  should  not  be  disturbed.    Idem. 

Special  assessments:  Estoppel.  Property  owners  who  have  ap- 
peared before  the  city  council  and  urged  their  objections  to  a 
proposed  special  assessment  for  a  public  improvement,  and  having 
failed  to  appeal  from  the  action  of  the  council  with  respect  there- 
to, are  thereafter  estopped  to  question  the  assessment  or  maintain 
an  action  to  enjoin  its  enforcement,  unless  the  council  was 
wholly  without  jurisdiction  to  order  the  same.  Nixon  v.  City  of 
Burlington,  316. 

.  Same:  Waiver  of  objection.  The  city  council  may  by  appropriate 
legislation  provide  for  a  wider  pavement  than  that  contemplated 
by  the  original  contract,  even  after  work  under  the  first  con- 
tract had  commenced,  if  convinced  that  public  convenience  re- 
quires it;  and  if  there  was  any  irregularity  in  the  proceedings 
by  which  the  burden  of  the  tax  payer  was  unduly  increased  the 
remedy  is  an  appeal  from  the  assessment,  otherwise  the  objection 
is  waived.    Idem. 

Same.  Objections  that  the  notice  to  contractors  was  not  definite 
and  specific;  that  the  record  of  the  city  clerk  docs  not  show 
whether  an  improvement  was  made  upon  petition  or  on  motion 
of   the   council;    that   a    fair    and   impartial   hearing   of   objec- 
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tions  to  the  assessment  was  not  accorded  tax  payers,  do  not 
go  to  the  jurisdiction  of  the  council  and  the  remedy  is  by  ap- 
peal.   Idem, 

Public  improvement:  Resolution  of  necessity:  Vote  of  council. 

The  statute  requiring  a  three-fourths  vote  of  the  council  in 
ordering  a  street  improvement  when  not  petitioned  for  has 
no  reference  to  the  action  fixing  the  time  when  the  resolution 
of  necessity  will  be  heard,  a  majority  vote  of  the  council  being 
sufficient  for  that  purpose;  but  the  three-fourths  majority  vote 
applies  to  the  final  vote  ordering  the  improvement.    Idem. 

Same:  Letting  of  contract:  Record  of  vote.  The  record  of  a  city 
council's  vote  in  letting  a  contract  for  a  public  improvement 
is  sufficient  if  made  upon  sheets  of  roll  calls  specially  prepared 
for  that  purpose.    Idem, 

Notice  of  resolution  of  necessity:  Publication  on  Sunday.  The 
fact  that  the  last  publication  of  a  notice  of  resolution  falls 
on  Sunday  will  not  render  the  notice  insufficient;  as  purely 
ministerial  acts  may  be  lawfully  performed   on    Sunday.    Idem. 

.  Resolution  of  necessity:  Details  of  proposed  improvement.    It 

is  not  necessary  that  the  preliminary  resolution  of  necessity  for 

^paying  a   street    state   the   details   of   all   materials   to   be   used 

■     and    the   method    and    manner    of    their    use;    so   that    omission 

from    such    resolution    of    any    mention    of    the    foundation    for 

the  pavement  did  not  render  it  fatally  defective.    Idem. 

Correction  of  assessment:  Confirmation.  Where  property  was 
illegally  assessed  in  excess  of  one  hundred  and  fifty  feet, 
the  Supreme  Court  on  appeal,  under  the  peculiar  circumstances  of 
.  the  case,  ^confirms  the  assessment  to  that  extent  with  legal  in- 
terest from  the  date  of  the  original  delinquency,  and  cancels  the 
same  as  to  all  property  in  excess  of  one  hundred  and  fifty  feet, 
rather  than  order  an  entire  new  assessment.  Hedge  v.  Des 
Moines,   4. 

Construction  of  sewers:  Street  intersections,  etc.:  Assessment 
of  cost.  The  cost  of  constructing  a  sewer  at  street  intersec- 
tions, manholes  and  catch  basins,  may  be  charged  to  abutting 
property,  even  .though  put  in  for  drainage  purposes  and  to  take 
the  water  from  the  streets,  especially  where  the  abutting  property 
is  also  drained.    Andre  v.  City  of  Burlington,  65. 

...:Same;  Resolution  of  necessity:  Objections:  Waiver^    Failure  of 
.^-the  resolution  of  necessity  to  describe  adjacent  property  to  be  as- 
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sessed  is  a  mere  error,  irregularity  or  defect,  which  is  waived 
by  omission  to  make  objection  thereto  before  the  counciL    Idem, 

Care  of  sidewalks:  Notice:  Evidence.  On  an  issue  as  to  whether 
defendant  city  was  chargeable  with  notice  of  the  alleged  de> 
fective  conditions  of  its  sidewalks,  in  time  to  have  repaired 
the  same  prior  to  plaintiffs  accident,  it  is  held  under  the  evi- 
dence to  have  been  a  question  for  the  jury.  Krisinger  v.  City 
of   Creston,   154. 

Same:  Personal  injury:  Damages:  Recovery  by  wife.  A  wife 
may  recover  as  damages  the  expense  of  medicine  and  medical  at- 
tendance incurred  by  reason  of  a  personal  injury  resulting  /rom 
the  negligence  of  another,  where  she  actually  employed  the  phy- 
sician and  obligated  herself  to  pay  it  on  her  own  account;  al- 
though ordinarily  the  husband  is  liable  for  such  expenses  and 
presumably  such  damages  accrue  to  him.    Idem. 

Sidewalk  accident:  Notice:  Description  of  place.  The  notice  to 
be  served  upon  a  city  specifying  the  time,  place  and  circum- 
stances of  a  sidewalk  accident,  to  preserve  a  right  of  action 
therefor  for  more  than  sixty  days,  must  be  wholly  in  writing 
and  must  describe  the  place  with  sufficient  definiteness  to  enable 
a  person  of  ordinary  capacity  and  with  knowledge  of  the  physical 
conditions  of  the  street,  when  in  the  exercise  of  reasonable  dili- 
gence, to  locate  the  place  of  injury  from  the  description  con- 
tained in  the  notice.    Sollenbargcr  v.  Lineville,  203. 

Same.  The  description  in  the  notice  can  not  be  aided  by  oral  proof 
that  the  municipal  authorities  were  verbally  advised  of  the  pre- 
cise  place    of   accident    Idem, 

Same.  Where  an  accident  occurs  because  of  a  loose  board,  proof 
that  there  was  but  a  single  board  loose  in  the  walk  on  the  street 
designated  in  the  notice  might  within  reasonable  limits  be  good, 
but  where  the  only  reference  to  the  place  of  accident  was  a 
certain  street  three-fourths  of  a  mile  long  the  notice  was  in- 
sufficient, for  the  authorities  are  not  required  to  search  the  entire 
street.    Idem, 

Same:  Sufficiency  of  notice:  How  determined.  Where  the  place 
of  accident  described  in  a  notice  given  the  municipality  is  wholly 
indefinite  and  uncertain,  and  there  is  no  extrinsic  evidence  in  aid 
of  the  notice,  its  sufficiency  is  a  question  of  law.    Idem, 

Street  improvement:  Injunction  by  tax  payer.  A  resident  tax 
payer  of  a  city,  whose  property  is  unaffected  by  the  improvement 
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of  a  street  and  the  building  of  a  retaining  wall,  can  not  enjoin 
the  city  from  making  the  improvement  on  the  ground  that  it  is 
being  done  in  part  for  the  benefit  of  a  street  car  company  by 
construction  of  the  wall  outside  the  street  line,  where  the  same 
appears  to  be  reasonable  and  proper  for  public  use,  and  the  street 
car  company  is  contributing  to  the  expense  so  that  the  cost  to  the 
city  will  be  less  than  otherwise.  Patterson  v.  City  of  Burling- 
ton, 291. 

Same:  Acquisition  of  additional  land  for  streets:  Irrevocable 
license.  Where  written  pecmission  has  been  given  the  city 
by  the  owner  of  ground  adjoining  a  street  to  erect  a  retaining 
wall  thereon  for  the  improvement  of  the  street,  and  the  city 
has  acted  thereon,  it  has  acquired  the  same  right  to  construct 
and  perpetually  maintain  the  wall  as  though  it  had  purchased 
or  condemned  the  ground.    Idem, 

Vacation  of  streets:  Ordinances:  Construction  of  street  railway: 
Damages.  An  ordinance  vacating  a  portion  of  a  street,  grant- 
ing its  use  for  right  of  way  purposes  and  conveying  the  fee 
to  the  State,  is  not  objectionable  as  embracing  more  than  one 
subject,  since  its  purpose  is  to  convey  the  fee  subject  to  the 
easement:  and  as  the  street  when  vacated  becomes  in  effect 
private  property  of  the  State  subject  to  the  right  of  way,  the 
railway  company  may  construct  and  operate  its  line  over  the  same 
without  procuring  the  usual  franchise  in  such  cases,  and  without 
compensation  in  damages  to  abutting  property  owners.  Tomlin 
V.  Ry.  Co.,  599. 

NEGLIGENCE     See  Railroads. 

Master  and  servant:  Safe  place  to  work:  Assumption  of  risk: 
Evidence.  In  an  action  to  recover  for  personal  injuries  to  plain- 
tiff while  employed  in  a  building,  the  question  of  the  employer's 
negligence  in  failing  to  provide  plaintiff  a  safe  place  to  work  by 
repairing  the  floor  of  the  building,  and  the  plaintiff's  assumption 
of  the  risk  by  continuing  in  the  employment  after  a  promise  to 
repair,  are  held  under  the  evidence  to  have  been  for  the  jury. 
Miller  v.  Monument  Co.,  701. 

Same:  Promise  to  repair  defects.  An  employee  who  continues  to 
work  in  a  building  with  knowledge  that  the  floor  of  the  room  is 
unsafe  assumes  the  risk  incident  thereto,  unless  he  objects  to  the 
unsafety  of  the  place  and  remains  under  a  promise  of  repair,  in 
which  event  he  does  not  assume  the  risk  during  a  reasonable 
time  for  the  master  to  make  the  repairs;  unless,  of  course,  the 
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hazard  is  so  great  that  a  person  of  ordinary  care  knowing  the 
same,  would  not  continue  the  service.  What  is  a  reasonable 
time  to  remain  in  the  service  after  a  promise  of  repair,  and 
whether  an  employee  is  justified  in  remaining  even  upon  such 
promise,  are  ordinarily  questions  for  the  jury.    Idem. 

Same:  Duty  of  servant  to  repair.  A  servant  who  is  not  em- 
ployed to  do  carpenter  work  is  under  no  obligation  to  repair  an 
unsafe  place  in  the  building  in  which  he  is  engaged;  and  even 
if  he  was  he  is  relieved  of  the  duty  by  an  order  of  his  superior 

.  directing  him  not  to  make  the  repairs,  so  that  his  failure  to 
do  so  is  not  negligence.    Idem, 

Contributory  negligence:  Evidence.  It  is  the  duty  of  an  em- 
ployee to  exercise  reasonable  care  for  his  own  safety,  and  if  he 
knows,  or  by  the  exercise  of  reasonable  care  should  have  known 
of  a  defect  in  the  floor  of  a  building  in  which  he  was  employed, 
and  of  its  dangers,  his  temporary  forgetfulness  of  the  dangerous 
situation  is  not  an  excuse  for  failure  to  exercise  such  care. 
Evidence  held  to  show  plaintiff  guilty  of  contributory  negligence 
in  stepping  into  a  hole  in  the  floor  of  the  building  in  which 
he  was  at  work.    Idem, 

Assumption  of  risk:  Contributory  negligence:  Evidence:  Dis- 
tinction. Assumption  of  risk  is  a  waiver  of  defects  or  dangers 
and  consent  on  the  part  of  an  employee  to  assume  them  regard- 
less of  the  exercise  of  care  on  his  part,  and  is  a  matter  of 
contract,  while  contributory  negligence  grows  out  of  the  conduct 
of  an  employee  and  is  not  based  upon  any  contract  relation. 
Idem, 

Negligence  of  master:  Evidence.  In  an  action  for  the  death 
of  an  employee  resulting  from  injuries  received  from  the 
breaking  of  the  hoist  chain  of  a  grader,  the  evidence  is  held 
sufficient  to  support  a  finding  that  defendant  was  n^ltgent 
in  using  the  defective  chain.    In  re  Estate  of  Jones,  615. 

Same:  Negligence:  Safe  place  to  work:  Contributory  negli- 
gence. An  employee  assisting  in  the  operation  of  a  firrader, 
when  required  to  go  beneath  the  machinery  to  aid  in  starting 
the  belt  by  which  it  was  operated,  had  the  right  to  assume 
that  it  was  so  constructed  that  it  was  a  reasonably  safe  place 
in  which  to  work,  in  the  absence  of  any  knowledge  or  warning 
that  the  machinery  was  defective.  In  the  instant  case  Ae  cir- 
cumstances are  such  that  the  issue  of  plaintiffs  negligence  should 
have  been   submitted  to  the  jury.    Idem, 
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Same:  Scope  of  emplojrment:  Evidence.  Evidence  that  team- 
sters engaged  in  hauling  dirt  from  a  grader  were  requested 
by  the  person  in  charge  of  the  machine  to  assist  in  starting 
the  elevator  by  going  underneath  the  same  is  held  sufficient  to 
warrant  a  finding  that  such  was  the  custom,  and  that  plaintiff  in 
so  doing  was  not  a  volunteer  but  in  performance  of  a  duty 
incident  to  his  employment.    Idem, 

Same:  Custom:  Evidence.  While  a  custom  can  not  be  established 
by  proof  of  a  single  act  or  transaction,  still  it  may  be  shown 
by  the  testimony  of  a  single  witness.  In  the  instant  case,  how- 
ever, the  evidence  was  not  of  a  custom,  but  of  the  fact  that  in 
operating  a  grader  it  was  customary  for  the  employees  to  assist 
in  starting  the  elevator  when  clogged  by  going  tmdemeath  the 
same,  and  was  competent  for  the  purpose  of  showing  that  plain- 
tiff in  so  doing  was  acting  within  the  line  of  his  duty.    Idem, 

Master  and  servant:  Failure  to  guard  machinery:  Negligence. 
The  statute  requires  that  saws  in  manufacturing  establishments, 
when  it  can  be  done,  shall  be  so  guarded  as  to  prevent  injury  to 
workmen;  and  a  failure  to  do  so  is  negligence,  irrespective  of 
the  question  of  custom.  In .  the  instant  case  the  evidence  was 
such  as  to  show  that  defendant  might  have  provided  suitable 
protection  by  means  of  a  board  or  hood.  O'Connell  v.  Smith  & 
Son,    I. 

Same:  Assumption  of  risk:  Contributory  negligence.  An  em- 
ployee operating  a  circular  saw  does  not  assume  the  risk  of  dan- 
gers not  appreciated.  In  the  instant  case  assumption  o^  the  risk 
of  danger  from  flying  particles  of  wood  in  the  use  of  a  circular 
saw,  and  of  plaintifTs  negligence,  were  for  the  jury.    Idem. 

Instructions.  Where  the  court  specifically  told  the  jury  what 
constituted  negligence  on  the  part  of  defendants,  another  general 
instruction  to  be  read  in  connection  therewith,  that  it  was 
necessary  for  plaintiff  to  show  that  defendant  was  guilty  of  neg- 
ligence causing  the  injury,  did  not  authorize  a  finding  of  negli- 
gence regardless  of  the  issues  pleaded.  Johnston  v.  Ry.  Co., 
114. 

Same.  Where  the  negligence  charged  was  in  failing  to  keep  the 
steps  of  a  street  car  free  from  snow  and  ice,  and  the  failure  of 
the  conductor  to  assist  plaintiff  in  alighting,  an  instruction  that 
evidence  of  the  dangerous  condition  of  the  steps  would  show 
a  duty  on  the  part  of  the  conductor  to  render  such  assistance 
was  proper.    Idem, 
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Bills  and  notes:  Consideration:  Direction  of  vertUct.  A  promis- 
sory note  imports  a  consideration,  and  where  there  was  no 
evidence  of  want  of  consideration  and  plaintiff  had  shown  that 
defendant  executed  and  delivered  the  note  as  his  individual  obli- 
gation, the  question  of  his  liability  was  for  the  jury.  Zimbel- 
man   v.    Finnegan,   358. 

Same:  Pleading.  The  plaintiff  in  suing  upon  a  note  is  not  re- 
quired to  plead  a  consideration  for  the  instrument;  nor  is  he  re- 
quired to  state  it  in  reply  to  defendant's  plea  of  want  of  con- 
sideration.   Idem, 

Same:  Execution:  Agreement  of  parties.  An  agreement  be- 
tween the  parties  that  it  was  not  to  become  binding  on  the 
maker  until  signed  by  others  must  be  mutual,  for  if  the  agree- 
ment was  that  of  one  only  it  would  not  bind  the  other.'   Idem, 

Same:  Consideration.  Extension  of  time  of  payment  to  the 
principal  debtor;  acceptance  of  a  note  as  security  for  a  debt 
or  forbearance  to  sue  upon  present  claims;  or  a  note  given 
for  the  debt  of  another  with  an  agreement  express  or  implied 
to  extend  the  time  of  payment  is  sufficient  consideration  for  the 
note;  so  that  where  a  park  association  purchased  lumber  of 
plaintiff  and  being  unable  to  pay,  the  defendant,  a  stockholder 
and  secretary  of  the  association,  gave  his  note  therefor  pa3rable 
in  one  year,  either  as  his  individual  obligation  or  to  be  signed 
by  other  stockholders  also,  and  thereafter  the  association  was 
not  regarded  as  a  debtor,  or,  if  a  debtor,  the  time  of  payment 
was  extended,  the  note  was  supported  by  a  consideration.    Idem. 

Same:  Statute  of  frauds.  Where  a  promissory  note  was  execu- 
ted in  consideration  of  the  extension  of  the  time  of  payment  of 
the  debt  of  another,  and  the  only  question  in  dispute  was  the 
sufficiency  of  the  consideration,  the  statute  of  frauds  was  not  in- 
volved.   Idem, 

Same:  Extension  of  pajrment:  Implied  agreement  The  circum- 
stances in  the  instant  case  are  held  sufficient  to  support  an 
implied  agreement  by  the  creditor  to  extend  the  time  of  pay- 
ment of  the  debt  of  another  upon  the  execution  and  delivery  of 
the  note  in  suit.    Idem, 

Bills  and  notes:  Extension  of  time:  Consideration.  A  definite 
agreement  for  the  extension  of  a  note  to  a  fixed  time  is  a 
sufficient  consideration   for  the  extension,   although   the  maker 
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.  parts  with  nothing  but  simply  agrees  to  keep  the  money  for  the 
extended  time  at  the  same  rate.    Conkling  v.  Young,  676. 

Same:  Bona  fide  purchaser.  Where  it  appears  from  the  note  it- 
self that  time  of  payment  has  been  extended,  it  can  not  be  said 
to  have  been  dishonored  because  not  paid  at  the  original  date 
of  maturity;  and  a  purchaser  thereof  for  value,  before  final 
maturity  and  without  notice,  is  entitled  to  the  proceeds  as 
against   an   attaching   creditor   of   the   payee.    Idem, 

NEW  TRIAL.     See  Judgments. 

Fraud.  A  litigant  will  not  be  allowed  to  profit  from  the  breach 
of  an  agreement  between  attorneys  respecting  a  disposition  of  a 
cause;  and  where  a  motion  to  open  a  default  was  confessed  in 
the  absence  of  opposing  counsel,  although  there  was  an  under- 
standing that  the  matter  should  not  be  taken  up  until  both 
counsel  were  present  and  time  was  given  to  answer,  of  which  de- 
fendant's counsel  had  no  notice  or  knowledge,  but  upon  expira- 
tion of  the  time  a  second  default  was  taken,  defendant  is  held 
entitled  to  a  new  trial  on  the  ground  of  fraud  under  the  pro- 
visions of  Code,  section  4091.    Wallace  v.  Wallace,  306. 

Misconduct  in  argument.  In  the  absence  of  objection  thereto 
error  can  not  be  assigned  on  the  use  of  improper  language  in 
argument  to  the  jury.     Beans  v.  Denny,  52. 

Time  for  perfecting.  Errors  presented  in  a  motion  for  a  new 
trial  will  be  reviewed  where  an  appeal  from  the  ruling  thereon 
is  taken  within  six  months,  although  the  time  for  appealing  from 
the  judgment  in  the  action  had  expired.  Lumber  Co.  v.  Mc- 
Caffrey,   730. 

NOTICE.    See  Drainage — Suretyship — Taxation. 

NUISANCE.    See    Highways— Intoxicating   Liquors. 

OPTIONS.    See  Real  Property. 

PARTIES.    See    Appeal—Pleadings. 

PARTITION. 

Terms   of   sale:    Review   of   order.    An   order   in   partition   ap- 
pointing   referees    and   directing   a   sale    for   cash    if    it   can   be 
made,  if  not,  then  partfy  for  cash  with  balance  on  time  secured 
by  a  mortgage  back  on  the  land,  will  not  be  disturbed  on  ap- 
VoL.  141  Ia.— SI 
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peal;  especially  where  the  matter  is  still  in  the  control  of  the 
district  court  who  may  make  such  further  order  as  the  interests 
of  the  parties  may   require.    Brown  v.   North,  215. 

PARTNERSHIP. 

Settlement  between  partners:  Abandonment:  Burden  of  proof: 
Evidence.  The  member  of  a  firm  seeking  to  set  aside  a 
written  agreement  of  settlement  of  the  partnership  business*  on 
the  ground  that  it  had  been  abandoned  by  them,  has  the  burden 
of  proving  the  abandonment,  which  can  not  be  done  by  a 
showing  of  mere  inference  or  indefinite  understanding  to  that 
effect.    Fritz  v.  Berry,  721. 

Same:  Substitution  of  new  agreement.  The  parties  to  a  contro- 
versy over  mutual  obligations  may  substitute  therefor  the  mutual 
obligations  of  a  new  agreement,  and  when  this  is  done  their 
rights  and  liabilities  will  be  determined  thereby.  In  the  instant 
case  the  substituted  agreement  is  held  to  have  become  effective 
as  a  new  agreement,  rather  than  that  their  previous  obligations 
should  be  extinguished  when  the  settlement  was  fully  carried  out 
Idem, 

Same:  Rescission.  One  partner  can  not  rescind  a  contract  01  set- 
tlement between  them  regardless  of  the  assent  of  the  other 
by  taking  possession  and  disposing  of  the  partnership  property 
as  his  own  without  tendering  back  any  advantage  he  had  already 
received  under  the  contract.    Idem, 

Sale  to  partner:  Action  for  the  price.  Where  the  answer  to  a 
suit  for  the  price  of  liquor  admits  the  purchase  and  offers 
no  defense,  except  that  the  sale  to  them  was  illegal,  it  is  im- 
material whether  the  person  who  acted  for  the  firm  in  making 
the  purchase  was  a  member  of  the  firm.  Distilling  Co.  v.  Price 
&  Co.,   169. 

Pasmient  of  firm  debts  by  continuing  partner.  The  agreement 
of  a  partner  continuing  the  business  that  he  will  pay  the  firm 
debts  in  consideration  of  a  transfer  to  him  of  the  interests 
of  the  retiring  partners  in  the  firm  property  may  be  en- 
forced.   Lumber  Co.  v.   McCaffrey,  730. 

Same:  Delay  in  bringing  suit:  Acceptance  of  agreement  Delay 
in  suing  on  the  agreement  of  a  continuing  partner  to  pay  the 
firm  debts  will  not  defeat  the  action,  unless  barred  by  statute; 
and  commencement  of  action  is  a  sufficient  acceptance  of  such 
agreement.    Idem, 
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Same:  Rescission.  A  continuing  partner  who  agreed  to  pay  the 
firm  debts  in  consideration  of  a  transfer  to  him  of  the  other  in- 
terests in  the  property,  can  not  avoid  liability  therefor  on  the 
gromid  of  rescission,  where  he  had  made  no  offer  to. return  the 
consideration  received;  and  such  failure  can  not  be  excused  by  a 
showing  that  the  retiring  partners  did  not  desire  a  return  of  the 
property.    Idem. 

Forfeiture:  Presumption.  Where  a  continuing  partner  agreed 
to  pay  the  firm  debts  in  consideration  of  a  transfer  to  him 
by  the  retiring  partners  of  their  interest  in  the  property,  he  can 
not  urge  on  appeal  from  a  judgment  in  favor  of  a  creditor  that 
a  lease  of  mining  property  held  by  the  firm  had  been  forfeited  at 
the  time  of  the  transfer  to  him,  and  that  there  was  no  considera- 
tion for  his  assumption  of  the  debts,  where  the  record  did  not 
show  a  forfeiture;  as  a  forfeiture  will  not  be  presumed.    Idem. 

Assumption  of  indebtedness:  Fraud:  Evidence.  In  an  action 
by  a  firm  creditor  to  recover  of  one  partner  continuing  the 
business  on  the  strength  of  his  agreement  to  pay  the  firm  debts, 
the  evidence  is  held  insufficient  to  show  that  a  retiring  partner 
had  knowledge  of  false  representations  made  to  defendant  re- 
garding the  condition  of  the  property.    Idem. 

PAUPERS.    See  Poor  Persons. 

PLEIADINGS.     Sec  Negotiable  Instruments — Poor  Persons. 

Amendment  after  triaL  Where  no  issue  as  to  the  validity  of  an 
insurance  assessment  was  raised  until  after  submission  of  the 
cause,  that  question  could  not  be  brought  into  the  case  by 
amendment  without  first  setting  the  submission  aside  and  giving 
the  association  an  opportunity  to  be  heard.  Griffith  v.  Life 
Assn.,  414. 

Breach  of  contract:  Pleading.  A  petition  alleging  the  falsity 
of  covenants  of  warranty  in  a  deed  and  also  a  written  tender 
of  rescission,  and  asking  damages  to  the  amount  of  the 
consideration  paid,  presents  an  action  for  recovery  of  the  con- 
sideration and  not  one  for  damages  for  breach  of  warranty. 
Oliver  v.  Kneedler,  158. 

Misjoinder  of  parties:  Amendment.  The  inadvertent  allegation 
in  one  count  of  a  petition  that  plaintiff  was  a  corporation  when 
it  was  in  fact  a  partnership  as  alleged  in  another  count,  may  be 
corrected  by  amendment  and  when  so  ■  corrected  the  pleading 
does  not  present  a  diversity  of  parties.  Acme  Food  Co.  v. 
Howerton,  26$. 
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Time  for  filing.  A  counterclaim  filed  with  an  answer,  if 
the  answer  is  accepted  as  filed  in  time,  should  not  be  stricken 
as   not   timely.    Smith   v.   Redmond,    105. 

POOR  PERSONS. 

Support  of  poor:  Recovery  of  expenditure:  Pleading.  A  peti- 
tion alleging  that  a  county  charge  was  furnished  food, 
clothing,  medicine  and  medical  attendance  at  the  expense  of 
the  county  for  a  specified  time  and  prioe  per  week,  to  which 
was  attached  an  account  of  board,  washing,  care,  medical  at- 
tendance and  medicine,  for  the  same  time  and  price,  should 
be  treated  as  presenting  a  cause  of  action  for  the  amount  ex- 
pended rather  than  for  the  reasonable  value  of  the  support 
furnished,  as  the  account  merely  made  the  petition  more  spe- 
cific.   Hamilton    G>unty   v.    Hollis,   477. 

Same.  The  county  is  not  limited  in  its  recovery  for  support  of 
the  poor  to  money  actually  paid  out,  but  may  recover  of  the 
indigent  person,  his  estate,  or  of  those  by  statute  liable  for 
his  support,  such  sums  as  it  has  expended  for  relief  and  support 
at    the   poorhouse   or   elsewhere.    Idem. 

Same:  Evidence  of  amount  due.  The  mere  fact  of  difficulty  in 
determining  the  amount  expended  in  support  of  each  individual 
at  a  county  poor  farm  will  not  affect  the  liability  of  those 
primarily  responsible  therefor;  and  in  the  absence  of  evidence 
to  the  contrary  the  expense  will  be  presumed  to  have  been  the  rea- 
sonable value  of  maintaining  each,  and  evidence  of  such  rea- 
sonable value  is  admissible  as  tending  to  prove  the  amount 
due.    Idem, 

Same:  Application  for  support.  It  is  not  necessary  that  applica- 
tion for  the  support  of  an  indigent  person  at  county  expense 
be  made  by  the  recipient  of  the  bounty,  it  may  be  made  by 
another.    Idem. 

Same:  Who  are  poor  persons.  A  poor  person,  within  the 
contemplation  of  the  statute  relating  to  their  support  at  public 
expense,  is  one  who  has  no  property  which  can  aid  in  his  sup- 
port or  out  of  which  funds  can  be  realized  for  his  maintenance; 
so  that  an  aged  couple  having  only  the  life  use  of  a  small, 
out  of  repair  dwelling,  with  no  means  and  physically  unable 
to  support  themselves  are. poor  persons  within  the  meaning  of 
the  statute.    Idem, 

Same:    Recovery  by  county*    A  county  is  not  preluded  from  re* 
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covering  of  the  relatives  of  a  poor  person  the  expense  of  his 
support  at  the  poor  farm  because  their  liability  has  not  been 
first  adjudicated  as  provided  by  Code  section  2219.    Idem. 

Same:  Support  of  soldiers  of  the  Civil  War:  Liability  of  rela- 
tives. Where  the  necessities  of  a  soldier  of  the  Civil  War  and 
his  widow  require  an  expenditure  greater  than  that  provided  by 
Code  section  2230,  they  may  be  maintained  at  the  county  poor 
farm  when  they  voluntarily  go  there  and  remain,  and  their 
relatives  chargeable  with  their  support  are  liable  to  the  county 
therefor.    Idem. 

PRACTICE. 

Absence  of  judge.  Where  there  is  no  showing  that  a  presiding 
judge  was  absent  from  the  court  room  during  the  trial  his 
presence  will  be  presumed.    Beans  v.  Denny,  52. 

Assignment  of  causes  for  succeeding  term. .  Conceding  the 
courts  inherent  power  to  assign  a  cause  for  trial  on  a  particu- 
lar day  of  a  future  term,  it  can  not  do  so  where  the  issues  have 
not  been  made  up  and  it  does  not  appear  that  there  will  be  any- 
thing to  try  at  the  time  set    Smith  v.  Redmond,  105. 

Same:  Right  to  jury  trial:  Demand:  Waiver:  Continuance.    A 

defendant  has  a  right  to  a  jury  trial  in  a  superior  court  if  de- 
manded when  the  case  is  assigned  for  trial,  otherwise  the  right 
is  waived,  but  to  constitute  a  waiver  the  assignment  must  be  for 
the  present  term,  in  conformity  with  the  statute;  so  that  when 
a  cause  not  at  issue  was  assigned  for  a  future  term  failure  to  de- 
mand a  jury  at  the  time  of  the  assignment  was  not  a  waiver 
of  the  right,  but  a  demand  at  the  time  set  for  trial  was  timely; 
and  if  a ''jury  was  not  summoned  for  that  day  a  continuance 
should  have  been  granted  until  it  was  in  attendance.    Idem. 

Change  of  venue.  The  ruling  denying  a  change  of  venue  on  the 
ground  of  prejudice  of  the  trial  judge  will  not  be  disturbed 
except  upon  a  showing  of  an  abuse  of  discretion.  Jordan  Co. 
V.    Sperry   Brothers,   225. 

Dismissal  of  action.  Where  the  court  dismisses  a  case  on  its  own 
motion  it  should  make  a  record  of  the  ground  of  its  action,  but 
although  failing  to  do  so  a  presumption  obtains  in  favor  of 
the  ruling,  and  a  reversal  will  not  be  ordered  unless  upon  the 
whole  case  there  is  no  ground  to  support  it  Loose  v.  Cooper, 
377- 

Same:  Want  of  prosecution:  Reinstatement  The  court  has 
power  to  dismiss  a  cause  for  want  of  prosecution  independent  of 
any  statute;  and  where  a  case  remained  on  the  docket  for  five 
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years  after  issae  was  joined  and  plaintiff  and  his  attorney  were 
in  the  court  room  bnt  made  no  objection  to  the  order  of  dis- 
missal, the  court  was  justified  in  refusing  a  motion  for  rein- 
statement   Idem. 

Informal  or  defective  verdicts;  Correctioii.  It  b  proper  to  re- 
call a  jury  to  correct  an  informal  or  defective  verdict  where  the 
same  can  be  done  promptly  and  without  prejudice  to  the  losing 
party;  as  where  the  jury  returned  both  verdicts,  one  for  plain- 
tiff assessing  his  damages  and  the  other  for  defendant,  a  recall 
and  poll  of  the  jury  on  the  same  day  showed  that  the  return 
of  defendant's  verdict  was  a  mistake  properly  guarded  de- 
fendant's rights,  and  his  objection  to  the  corrected  veidict 
was  rifi^tly  overruled.    G>hen  v.  Traction  G).^  jfy- 

Practice  in  Federal  Courts:  Application  of  State  statutes:  Juris- 
diction: Validity  of  judgment.  Where  there  is  no  provision  of 
the  federal  statute  governing  the  service  of  notice  or  subpoena, 
the  statute  of  the  Sute  on  the  subject  where  the  federal  court  is 
held  will  govern,  even  in  an  equity  action,  if  reasonable  and 
adapted  to  the  ^rpose ;  and  where  the  federal  court  has  applied 
the  State  statute,  finding  it  sufiicient  to  confer  jurisdiction,  the 
State  courts  will  not  reach  a  contrary  conclusion;  so  that  where 
the  officers  of  a  domestic  corporation,  residents  of  another  State, 
absented  themselves  from  the  State  and  provided  no  place  of 
business  therein,  and  the  federal  court  in  a  suit  to  dissolve 
the  corporation  and  appoint  a  receiver,  in  the  absence  of  a  fed- 
eral statute,  adopted  the  State  statute  as  to  service  of  notice  on 
corporations  and  determined  that  it  had  acquired  jurisdiction 
thereby,  the  judgment  in  the  State  court  will  be  given  effect 
and  the  receiver  permitted  to  sue  therein*  HoUisterv.  Vermont 
Building  G>.,   i6o. 

Remand  for  further  proceedings:  Admission  of  additional  evi- 
dence. Ordinarily  the  reversal  of  an  equity  action  upon  trial 
de  novo  terminates  the  litigation,  the  opinion  indicating  simply 
the  character  of  the  decree  to  be  entered;  but  in  furtherance  of 
justice  the  appellate  court  may  remand  the  cause  for  further 
proceedings,  when,  upon  the  filing  of  a  procedendo  the  cause  is 
before  the  lower  court  precisely  as  when  originally  submitted; 
and  leave  to  introduce  further  evidence,  omitted  through  inad- 
vertence, may,  upon  proper  showing  and  in  the  discretion  of  the 
court,  be  granted.    Bank  v.  Richardson,  738. 

Same:  Reference  of  cause.  Permission  to  offer  additional  evi- 
dence after  a  reversal  upon  a  trial  de  novo  in  the  appellate  court 
is  not  a  matter  of  absolute  right,  but  of  discretion  reposed  in  the 
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trial  court,  which  should  only  be  indulged  where  the  proposed 
evidence  has  been  discovered  since  the  submission,  or  acts  have 
occurred  pending  the  proceedings  vitally  affecting  the  relief 
to  be  granted.  In  the  instant  case  it  was  not  an  abuse  of  discre- 
tion to  reopen  the  case  for  the  purpose  of  receiving  additional 
evidence  to  take  the  place  of  certain  incompetent  evidence  receiv- 
ed upon  the  original  trial;  and  it  is  also  held  that  the  court  prop- 
erly heard  the  additional  evidence  without  again  referring  the 
case  to  the  referee  before  whom  it  was  originally  heard.    Idem, 

Same:  Amendment  of  pleadings:  Change  of  position.  Where 
a  cause  has  been  tried  de  novo  on  appeal  and  remanded  for 
further  proceedings  with  respect  to  a  particular  finding  of  the 
trial  court,  the  filing  of  an  amendment  changing  the  claim  of 
the  party  on  another  issue,  which  was  determined  on  the  original 
submission  and  approved  on  the  appeal  is  not  authorized :  as 
where  a  complete  settlement  was  pleaded,  found  by  the  trial  court 
and  approved  on  appeal,  an  amendment  withdrawing  the  plea 
and  alleging  instead  that  the  settlement  did  not  include  all 
matters  of  difference.  Moreover  as  no  additional  evidence  was 
received  on  the  subject  it  was  not  permissible  as  conforming 
the  pleading  to  the  proof,  and  was  too  late  to  conform  to  the 
proof   originally  oflfered.    Idem. 

Same:  Findings  by  court:  Construction:  Conflict.  Although  the 
•  findings  in  an  equity  action  are  to  be  treated  as  special  verdicts, 
still  in  ascertaining  the  intent  of  each  they  must  be  construed 
with  reference  to  one  another;  and  when  so  construed  it  was 
apparent  that  certain  items  of  an  account,  concerning  which  there 
was  no  dispute,  were  not  treated  by  the  court  fts  involved  in  a 
claimed  settlement  there  was  no  conflict,  even  though  one  finding 
standing  alone  indicated  that  all  rights  of  the  parties  to  the 
date  of  the  settlement  were  disposed  of.    Idem. 

Reopening  of  case:  Review.  The  matter  of  reopening  a  case 
for  the  admission  of  further  testimony  is  largely  discretionary, 
and  the  action  of  the  trial  court  will  not  as  a  rule  be  interfered 
with  unless  the  other  party  has  not  had  a  fair  opportunity  to 
meet   the   same.    Carr   v.   Way,   245. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PUBLIC  LANDS. 

Grant  in  aid  of  railroads:  Unsurveyed  lands:  Effect  of  resurvey. 

Where  an  entire  government  section  bordering  upon  a  lake  has 
been  granted  to  the  State  to  aid  in  the  construction  of  a  rail- 
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road,  and  upon  compliance  by  the  railway  company  with  the 
terms  of  the  grant  a  patent  has  issued  conveying  the  section 
to  the  State,  the  government  no  longer  has  any  legal  or  equitable 
title  therein;  and  if  by  mistake  some  small  part  of  the  subdi- 
vision was  left  unsurveyed  its  subsequent  survey  by  direction  of 
the  Interior  Department  will  not  effect  a  restoration  of  the 
same  to  the  public  domain,  but  any  apparent  title  thereto  either 
in  the  government  or  State  is  held  in  trust  for  the  benefit 
of  the  railway  company  and  its  grantees.  Where,  how- 
ever, the  meander  line,  which  is  not  ordinarily  a  boundary,  is 
established  so  far  from  the  shore  line  as  to  indicate  gross  ^or 
or  fraud  and  the  government  has  done  nothing  to  part  with  its 
title  to  the  unsurveyed  land,  it  may  cause  a  resurvey  of  the  same 
and  dispose  of  it  as  government  land.  In  the  instant  case  the 
unsurveyed  land  is  held  to  be  part  of  the  original  grant.  Bar- 
ringer  v.  Davis,  419. 

PURE  FOOD. 

Labeling  packages.  A  dealer  commits  no  offense  against  tne 
pure  food  statutes,  relating  to  labeling  packages  to  show  their 
constituents,  by  taking  small  amounts  from  an  ordinary  commer- 
cial package  properly  labeled  and  selling  the  same  to  customers 
without  further  labeling  the  same.    State  v.  Neslund,  461. 

QUIETING  TITLE.    See  Equity. 
RAFFLING.    See  Replevin. 

RAILROADS. 

Carriers  of  passengers:  Degree  of  care.  A  carrier  of  passengers 
is  bound  to  exercise  the  highest  degree  of  care  reasonably  con- 
sistent with  the  practicable  conduct  of  its  business.  John- 
ston V.  Ry.,  114-  • 

Passengers:  Negligence.  The  relation  of .  passenger  is  not 
severed  by  temporarily  alighting  at  a  passenger  station,  while 
the  train  is  waiting,  for  the  purpose  of  exercise  upon  the  sta- 
tion platform,  and  if  the  train  is  started  without  reasonable 
warning  and  opportunity  to  reenter  the  car,  the  carrier  is  negli- 
gent in  performing  its  contract  of  transportation,  and  is  liable  for 
the  natural  consequences  of  such  negligence,  unless  the  passenger 
has  contributed  to  his  injury.    Gannon  v.  Railway  Co.,  37. 

Same:  Contributory  negligence.  It  is  not  conclusively  negli- 
gence to  attempt  to  board  a  moving  train,  when  done  wkh  the 
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approval  and  assistance  of  an  employee  authorized  to  act 
with  reference  to  the  transportation  of  passengers  on  the  train; 
and  a  porter  of  a  pullman  car  is  such  an  employee.    Idem. 

Contributory  negligence.  Where  the  speed  of  the  train  when 
plaintiff  attempted  with  the  assistance  of  the  porter  to  board  it 
was  not  shown,  and  the  evidence  was  not  conclusive  of  his  neg- 
ligence in  holding  to  the  car  after  losing  his  footing,  and  that 
he  was  aware  of  his  danger,  his  contributory  negligence  was 
not  conclusively  shown,  and  a  directed  verdict  for  defendant 
should  not  have  been  entered.    Idem. 

Crossing  accident:  Failure  to  give  signals:  Instruction^  Where 
the  plaintiffs  claim  of  negligence,  in  an  action  for  the  value  of 
cattle  killed  at  a  railway  crossing,  was  that  defendant  operated 
its  train  over  a  particular  highway  at  an  unlawful  speed  and 
without  giving  the  statutory  signals,  an  instruction  allowing 
recovery  for  failure  to  give  the  statutory  signals  at  other  cross- 
ings was  erroneous,  because  the  only  claim  of  n^ligence  in  that 
regard  has  reference  to  the  crossing  where  the  accident  occurred; 
and  for  the  further  reason  that  by  the  language  of  the  statute 
the  inquiry  is  limited  to  a  failure  to  give  the  signals  for  the 
particular  crossing  as  to  which  complaint  is  made.  Heise  v. 
Ry.  Co.,  8a 

Same:  Contributory  negligence:  Evidence.  It  is  competent  to 
show  whether  signals  were  given  at  preceding  crossings,  which 
were  or  might  have  been  heard  by  the  person  in  charge  of  cattle 
killed  at  a  particular  crossing  in  time  to  have  avoided  the  acci- 
dent, as  bearing  on  the  care  of  the  person  in  charge  of  the  cat- 
tle killed  by  reason  of  the  alleged  failure  to  give  the  signals; 
but  when  received  for  that  purpose  it  will  not  be  presumed 
on  appeal  that  the  other  party  consented  to  its  consideration 
on  an  issue  not  presented  by  the  pleadings.    Idem, 

Injury  to  employee:  Negligence:  Submission  of  issues.  Where 
there  was  no  evidence  of  any  defects  in  a  railway  engine  causing 
it  to  move  without  an  application  of  steam,  or  that  the  company 
had  reason  to  apprehend  such  an  occurrence,  and  nothing 
to  charge  operators  of  the  engine  with  knowledge  of  such  de- 
fects, an  instruction  authorizing  recovery  for  injury  to  an  em- 
ployee caused  by  its  unexpected  movement,  while  cleaning  clinkers 
from  the  firebox,  should  not  have  been  given.  Douda  v.  Ry. 
Co.,  82. 

Same:  Negligence:  Evidence.  The  movement  of  a  railway  engine 
without  an  application  of  steam  by  the  engineer  is  so  improbable 
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that  the  fact  of  its  moYement  is  some  evidence  diat  Ae 
in  charge  was  responsible  therefor;  and,  taken  in  connectioii 
with  the  testimony  of  one  injured  thereby  that  the  engineer  at 
the  time  acknowledged  adjusting  the  lever,  which  was  conq>etent 
as  part  of  the  res  gestae,  was  sufficient  to  take  the  issue 
of  negligence  in  that  respect  to  the  jury,  although  the  engineer 
gave  a  different  version  of  the  conversation.    Idem, 

Same:  Last  lair  chance.  Where  there  was  no  evidence  that  the 
engineer  might  have  avoided  the  injury  by  exercise  of  diligence 
after  discovering  plaintiffs  peril,  the  result  of  his  contributory 
n^ligence,  the  issue  involving  the  doctrine  of  the  last  fair 
chance  ought  to  have  been  submitted.    Idem, 

Same:  Settlement:  Fraud:  Evidence.  Under  a  plea  that  an  em- 
ployee's settlement  of  a  claim  for  personal  injury  was  procured 
by  fraud,  evidence  that  he  and  the  members  of  his  family  present 
at  the  trial  were  unable  to  read  English  was  admissible,  to  show 
that  the  employee  did  not  know  the  contents  of  the  release  and 
that  the   same  was  misrepresented  to  him.    Idem, 

Same.  The  statement  of  a  claim  agent  in  making  settlement  with 
an  injured  employee  that  he  understood  from  the  employee's 
physician  that  he  would  recover  within  a  specified  time  is  merely 
an  expression  of  opinion,  and  will  not  justify  setting  aside 
the  settlement  on  the  ground  of  fraud;  especially  where  the 
employee  had  the  advice  of  his  own  physician  and  it  did  not  ap- 
pear that  he  relied  upon  the  agent's  statement.    Idem, 

Shipment  of  live  stock:  Delay:  Damages:  Evidence:  Instruc- 
tions. Instructions  must  be  read  with  respect  to  the  testi- 
mony and  not  with  reference  to  an  abstract  proposition.  In  the 
nistant  case,  involving  a  claim  of  damages  for  delay  in  the  ship- 
ment of  stock,  the  evidence  showed  that  delivery  to  the  connect- 
ing carrier  could  only  be  effected  by  presentation  of  the  bill  of 
lading,  and  that  the  same  was  presented  to  a  transfer  company 
recognized  as  the  agent  of  the  connecting  line,  which  unloaded, 
watered  and  fed  the  stock,  a  customary  duty  of  the  initial  com- 
pany, causing  delay  in  shipment  No  negligence  was  charged 
against  the  connecting  carrier  but  the  case  turned  on  the  suffi- 
ciency of  the  evidence  to  show  proper  and  timely  delivery  to 
the  transfer  company.  Held,  that  instructions  charging  that  to 
constitute  delivery  the  stock  must  have  passed  to  the  control  of 
the  connecting  line  and  that  so  long  as  any  act  remained  to  be 
performed  by  the  initial  carrier  there  was  not  a  complete  deliv- 
ery, and  that  the  court  assumed  that  the  initial  company  could 
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not  escape  liability  without  showing  timely  delivery  to  the  con- 
necting line,  and  overlooked  the  fact  that  it  was  not  responsible 
for  the  acts  of  the  transfer  company,  were  not  prejudicial  but 
fairly  presented  defendants  case  as  disclosed  by  the  evidence. 
Wisecarver  v.  Ry.   Co.,   121. 

Same:  Duty  to  feed  and  water  stock.  In  the  absence  of  a  cus- 
tom it  is  the  duty  of  the  carrier  of  live  stock  last  receiving  the 
sam^  for  through  shipment  during  the  twenty-eight  hour  period, 
to  feed  and  water  the  same  as  required  by  the  statute;  but  where 
it  has  become  the  established  custom  for  the  initial  carrier  to 
perform  this  duty  before  delivering  the  stock  to  the  connecting 
line,  it  is  chargeable  with  any  damages,  the  result  of  delay,  by 
neglect  or  failure  to  do  so.    Idem. 

Same:  Contract  limitation  of  carriers  liability.  A  contract  for 
the  shipment  of  live  stock  which  provides  that  the  same  is  not 
to  be  transported  or  delivered  at  the  destination  within  any 
specified  time,  nor  in  time  for  any  market;  that  the  shipper 
shall  assume  the  risk  of  care  and  the  expense  of  feeding  and 
watering  at  all  times  and  places;  and  shall  load  and  unload 
the  same  at  his  own  expense  is  invalid,  and  will  not  relieve  the 
carrier  from  damages  for  negligent  delay  in  shipment    Idem, 

Same:  Liability  for  injury.  A  carrier  of  live  stock  whose  neg- 
ligent delay  in  transportation  causes  or  contributes  to  injury 
of  the  stock,  even  though  this  does  not  develop  until  after 
it  has  delivered  the  same  to  a  connecting  carrier,  is  liable  for 
the  injury.    Idem, 

Same:  Damages:  Instruction.    A  carrier  of  live  stock  is  liable 

for  all   damages  which  naturally  and   proximately  result  from 

its  failure  to  perform  its  duty,  whether  apprehended  by  it  or 
not.    Idem. 

Street  railwajrs:  Paving:  Assessment:  Conclusiveness.  Where  a 
city  council  simply  undertakes  to  determine  the  value  of  paving 
that  portion  of  a  street  which  is  chargeable  to  a  street  car  com- 
pany, for  the  benefit  of  abutting  owners,  under  Code  section 
835,  its  determination,  though  unappealed  from,  is  not  conclusive 
of  the  company's  liability  therefor.  Oskaloosa  v.  Traction  & 
Light   Co.,  236. 

Same:  Recovery  from  street  car  company.  Where  a  street  car 
company  lays  its  tracks  along  a  paved  street  it  can  only  be 
required,  under  the  provision  of  Code,  section  835,  to  pay  to 
the  city  for  the  benefit  of  abutting  owners  the  value  of  that 
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portion  of  the  paving  between  and  adjacent  to  its  tracks,  which 
has  been  apportioned  among  abutting  owners  and  to  whom 
compensation  has  been  directed  to  be  made;  it  can  not  be  com- 
pelled to  pay  the  value  of  such  improvement  either  to  an  old 
street  car  company  whose  rights  have  been  completely  forfeited, 
nor  to  the  city  claiming  in  its  own  right  because  of  the  fact 
that  the  street  abuts  upon  a  public  square.    Idem. 

Street  railwajrs:  Collision:  Negligence.  The  fact  that  a  street 
car  was  being  operated  at  an  unlawful  rate  of  speed  at  the  time 
of  injury  to  a  pedestrian  from  collision  is  enough  to  take  the 
issue  of  negligence  to  the  jury.    In  re  Elstate  of  Kern,  62a 

Opinion  evidence:  Speed  of  cars..  A  witness  who  has  shown 
some  knowledge  as  to  the  speed  of  a  street  car  may  testify 
on   the   subject,  although   not  an  expert.    Idetn. 

Evidence:  res  gestae.  Statements  of  the  motorman  of  a  street 
car  regarding  an  accident  and  made  immediately  thereafter  are 
admissible  as  part  of  the  res  gestae,  regardless  of  the  purpose 
in  offering  the  same;  and  an  erroneous  ruling  in  excluding 
the  same  will  be  presumed  to  have  been  prejudicial,  unless,  as 
is  ordinarily  required,  the  successful  party  shows  otherwise. 
Idem. 

Description  of  injuries.  Where  there  was  doubt  as  to  how  and 
where  a  deceased  was  struck  by  a  street  car  and  his  position 
when  he  was  struck,  a  physician  should  have  been  permitted 
to  give  the  nature  and  a  description  of  his  injuries  in  aid  of 
a  solution  of  these  questions,  even  though  the  accident  and 
resulting   death  were   admitted.    Idem, 

Same.  Where  the  issues  in  an  action  for  the  death  of  one  in- 
jured in  a  street  car  accident  involved  a  liability  under  the 
doctrine  of  the  last  fair  chance,  and  also  the  question  of  dece- 
dent's negligence,  exclusion  of  the  motorman's  statements  concern- 
ing and  immediately  following  the  accident  was  erroneous,  as  well 
as  refusal  to  permit  the  physician  to  describe  the  nature  and 
character  of  the  injuries;  as  the  evidence  might  have  had  a 
bearing  upon   either  or  both  such  issues.    Idem. 

Contribntory  negligence:  Evidence.  Evidence  held  insufficient 
to  show  as  a  matter  of  law  that  deceased  was  guilty  of  con- 
tributory negligence  in  attempting  to  cross  the  street  car  track 
for  the  purpose  of  boarding  an  approaching  car.    Idem. 

Presumption  as  to  speed.  A  pedestrian  having  observed  the 
approach  of  a  street  car  may  rely  on  the  presumption  that  it  is 
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not  traveling  at  a  greater  rate  of  speed  than  is  permitted  by  the 
city  ordinance.    Idem. 

Neglig;ience:  Estoppel.  A  street  car  company  c4n  not,  through 
a  violation  of  rules  made  for  the  benefit  of  the  public,  place 
one  rightfully  on  the  street  in  a  perilous  position  and  then  to 
avoid  liability  for  injury  to  him  while  in  that  position  be  heard 
to  say  that  he  did  not  use  ordinary  prudence  for  his  own 
safety.    Idem. 

Contributory  negligence.  A  pedestrian  who  has  observed  the 
approach  of  a  street  car  is  not  as  a  matter  of  law  bound 
to  look  a  second  time,  but  having  located  the  same  he  may  rely 
on  the  assumption  that  it  will  be  run  at  the  usual  speed. 
Idem. 

Same.  Where  'a  street  car  company  negligently  throws  a  pedes- 
trian off  his  guard  and  puts  him  in  peril,  his  conduct  while 
in  that  situation  will  not  under  any  circumstances  be  regarded 
as   contributing   to   his   injury.    Idem. 

Street  railwajn:  Right  of  public.  The  relation  of  a  street  car 
company  to  the  traveling  public  i".  not  affected  by  the  fact  that 
it  owns  the  fee  to  its  right  of  way,  where  its  patronage  is 
dependent  upon  its  relation  to  the  street  and  it  maintains  a 
platform  partly  in  the  street  for  the  accommodation  of  the 
traveling   public.    McDivitt   v.   Ry.    Co.,   689. 

Same:  Negligence.  The  crossing  of  a  street  car  track  in  front 
of  an  approaching  car  is  not  per  se  a  negligent  act;  the  ques- 
tion of  negligence  in  such  cases  depends  upon  the  particular 
circumstances,  as  the  distance  from  the  approaching  car  and 
its  speed.    Idem. 

Same:  When  a  fact  question.  Where  there  is  evidence  tending 
to  show  that  at  the  time  a  pedestrian  attempted  to  cross  a 
street  car  track  in  front  of  an  approaching  car,  he  had  reason 
to  believe  he  could  cross  in  safety,  but  his  failure  to  do  so  was 
the  result  of  excessive  speed  of  the  car,  reasonable  minds  might 
differ  on  the  question  of  his  negligence  and  a  fact  question  is 
presented.    Idem. 

Same:  Contributory  negligence:  Evidence.  The  question  of 
whether  decedent,  killed  in  a  collision  with  a  street  car  while 
attempting  to  cross  the  track,  was  guilty  of  contributory  negli- 
gence is  held  under  the  evidence  to  have  been  for  the  jury. 
Idem* 


Digitized  by  LjOOQiC 


814  nfDBX 

Railioam  Contfnaed  to  Real  Piopcmr 

Street   railways:   Injury   to   passenger:   Negligence:   Evidence. 

Where  the  evidence  eonceming  a  street  car  accident,  thcmgh 
conflicting,  warranted  a  finding  that  plaintiff  gave  a  stop  signal 
which  was  recognized  by  the  conductor  and  a  purpose  to  stop 
the  car  was  manifest,  and  with  knowledge  of  this  fact  plaintiff 
with  ordinary  care  was  in  the  act  of  alighting,  .when  by  a 
sudden  jerk  of  the  car  he  lost  his  footing  and  was  dragged 
some  distance  before  the  car  came  to  a  stop,  a  verdict  of  negli- 
gence on  the  part  of  the  company  should  not  be  disturbed. 
Cohen  v.  Traction  Co.,  469. 

Same:  Instruction.  Where  the  evidence  tended  to  show  that  it 
was  the  usual  custom  for  street  cars  to  stop  at  street  inter- 
sections only,  so  that  the  conductor  might  have  understood  a 
stop  signal  as  indicating  a  desire  to  alight  at  the  next  street 
rather  than  at  an  intermediate  point,  the  jury  shotdd  have 
been  instructed  that  defendant  was  not  bound  to  anticipate  that 
plaintiff  would  leave  the  car  elsewhere  than  at  the  usual  stop- 
ping   place.    Idem. 

Same:  Negligence.  Where  a  street  car  passenger  indicates  to  the 
conductor  a  desire  to  leave  the  car  at  a  place  other  than  the 
usual  stopping  place  and  the  conductor  understanding  the  re- 
quest assents  thereto,  and  the  car  having  stopped  or  slowed 
down  so  that  the  passenger  may  with  reasonable  prudence 
attempt  to  alight  but  is  injured  in  so  doing  by  a  sudden  jerk 
of  the  car,  the  company  is  liable  for  negligence.    Idem. 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY.     See  Judciocnts. 

Boundaries:   Meandered  lakes:   Excess  land:   Title:   EstoppeL 

Where  the  original  government  survey  coincides  with  the  shore 
of  a  lake  and  terminates  at  meander  posts  on  the  lake  shore, 
which  is  marked  as  the  boundary,  the  shore  and  not  the  meander 
line  constitutes  the  boundary  and  a  conveyance  with  ref- 
erence to  such  survey  by  the  patentee  of  the  government  sub- 
division, to  which  it  had  held  the  title  for  a  long  series  of 
years  without  questioning  the  survey,  carries  the  title  to  the 
shore  of  the  lake,  and  the  title  to  the  land  beyond  the  meander 
line  can  not  thereafter  be  questioned,  in  the  absence  of  any 
showing  of  an  intention  to  reserve  the  same,  or  of  knowledge 
of  the  discrepancy  between  the  survey  and  the  actual  acreage, 
or  that  the  grantor  was  misled  as  to  the  true  situation.  Bar- 
ringer  V.   Davis,  419. 
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Same:  Resurvey  of  patented  land:  Jurisdiction.  Where  the  gov- 
ernment has  parted  with  its  title  to  lands  and  a  controversy 
arises  between  persons  asserting  coiHlicting  claims  under  grants 
or  patents  based  upon  an  official  survey,  such  survey  is  con- 
clusive though  grossly  incorrect,  and  the  land  department  has 
no  jurisdiction  to  affect  the  rights  of  the  parties  by  a  resurvey 
and  issuance  of  a  new  patent.    Idem. 

Boundaries:  Establishment  by  agreement:  Estoppel:  Notice  to 
third  parties.  Where  a  conveyance  of  part  of  grantor's  realty 
by  metes  and  bounds  refers  to  no  natural  or  artificial  objects  by 
which  the  description  may  be  applied,  it  is  competent  for  the 
parties  to  agree  upon  a  division  line,  and  when  such  agreement 
has  been  executed,  followed  by  possession  and  improvements 
by  the  grantee  in  reliance  thereon,  it  becomes  conclusive  on  the 
parties;  and  where  such  line  is  marked  by  plain  artificial  monu- 
ments, up  to  which  the  vendee  is  in  possession,  the  grantees 
of  the  adjoining  land  are  bound  to  take  notice  of  his  rights. 
Seberg  v.  Bank,  99. 

Same:  Location  of  street  line.  Where  a  lot  owner  erected 
a  building  on  the  street  line  where  it  has  stood  for  a  long 
series  of  years,  and  during  all  of  the  time  the  street  had  been 
used  and  improved  with  respect  to  it,  a  location  of  the  line 
was  thus  effected  with  such  definiteness  that  it  will  prevail 
against  a  survey  made  by  one  who  could  not  determine  with 
accuracy   the    original    lot    lines.    Idem. 

Boundaries:  Adverse  possession.  Mere  possession  by  a  lot  own- 
er of  adjacent  land  with  no  intention  of  asserting  title  beyond 
the  true  boundary  does  not  constitute  such  adverse  possession 
as  will  ripen  into  title.    Webster  v.   Shrine  Temple  Co.,  325. 

Same:  Acquiescence:  Burden  of  proof.  A  boundary  line  may  be 
established  by  acquiescence,  but  where  the  claimed  line  differs 
from  the  true  botmdary  the  burden  is  upon  the  one  asserting 
the  claim  of  acquiescence  to  show  that  the  same  has  been  rec- 
ognized by  both  parties  as  the  true  line  for  the  statutory  period. 
Evidence  held  insufficient   to   show   acquiescence.    Idem. 

Contract  of  sale:. Forfeiture:  Tender:  Waiver.  Where  the  ven- 
dor of  property  under  a  contract  providing  for  forfeiture  for 
nonpayment  served  notice  of  forfeiture,  and  upon  tender  within 
the  statutory  period  of  the  amount  believed  by  the  purchaser 
to  be  due  on  the  contract  made  no  objection  to  the  amount, 
but  insisted  upon  the  forfeiture  and  refused  the  sum  offered, 
there  was  a  waiver  of  the  right  to  further  object  to  the 
amotmt    tendered.    Nolan    v.    Foley,    671. 
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Same:  Rents  and  profits:  Accounting.  Where  the  vendor  of 
property  has  lost  the  right  to  forfeit  the  contract,  but  wrongfully 
insisting  thereon  goes  into  possession,  but  he  must  account  to  the 
purchaser  for  the  rents  and  profits;  and  the  court  should  de- 
termine the  amount  due  tmder  the  contract,  order  payment  thereof 
within  a  specified  time,  or  in  default  of  payment  order  fore- 
closure of  the  purchaser's   interest    Idem, 

Oral  contract  to  convey:  Evidence.  To  justify  a  decree  settling 
the  title  to  real  property  in  pursuance  of  an  oral  promise  the 
evidence  must  be  dear,  definite  and  conclusive;  and  this  is 
specially  true  where  the  circumstance  of  taking  possession  and 
making  improvements  is  lacking.    Boeck  v.  Milke,  713. 

Same:  Declarations  of  a  decedent.  Conceding  that  declarations 
of  a  decedent  may  be  shown  in  aid  of  an  oral  promise  to  give 
another  his  land,  still  where  the  same  are  chiefly  as  to  such 
an  intention  merely  they  are  not  very  material  evidence  of  a 
definite  and  specific  contract  to  do  so,  and  when  made  many 
years  previously  are  of  little  weight    Idem. 

Same:  Evidence.  Evidence  reviewed  and  held  insufficient  to  es- 
tablish a  claimed  oral  contract  of  decedent  to  give  plaintiff  his 
land  in  consideration  that  he  live  with  decedent  the  remainder  of 
his  life.    Idem. 

Dower:  Action  to  establish  sanie:  Beneficial  interest  of  hus- 
band: Evidence.  In  an  action  by  the  widow  to  establish  her 
dower  interest  in  lands  conveyed  by  her  husband  alone,  it  is 
competent  to  show  by  parol  that  the  husband  had  no  beneficial 
interest  in  the  property,  and  that  he  simply  reconveycd  the  same 
to  his  grantor  or  some  one  designated  by  him;  and  the  act  of 
the  husband  in  reconve3ring  under  such  circumstances  is  not 
a  fraud  upon  the  wife  which  she  can  urge  in  support  of  her 
claim  of  a  dower  interest  in  the  property.  Evidence  held  to 
show  that  the  husband  never  had  any  real  interest  in  the 
land  which  was  subject  to  the  wife's  dower.  Johnston  v. 
Jickling,  444. 

Easements:  Implied  grant.  On  the  conve^nce  of  one  of  two 
adjoining  lots,  upon  the  boundary  line  between  which  a  drive- 
way has  been  constructed  for  the  accommodation  of  both,  by 
one  in  whom  there  was  an  unity  of  title  and  possession,  there 
is  an  implied  grant  of  the  right  to  use  the  driveway  as  an 
easement  appurtenant  to  the  lot  conveyed.  Teachout  v.  Dnffus, 
466. 
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Eminent  domain:  Condemnation  of  right  of  way:  Notice.  The 
owner  of  adjacent  tracts  of  land  over  which  a  railway  has  been 
located  may  describe  the  same  as  an  entirety  in  his  application 
for  the  appointment  of  a  sheriff's  jury  to  assess  the  damages, 
and  in  the  notice  served  upon  the  railway  company ;  and  when  the 
location  of  the  right  of  way  is  not  specified  in  the  notice  and 
return  of  the  appraisers,  otherwise  than  as  upon  and  across  the 
land,  the  proceedings  should  not  be  construed  as  a  demand  for 
damages  for  a  portion  of  the  right  of  way  which  it  had  been  de- 
termined on  appeal  that  he  did  not  own,  and  his  application  on 
that  ground  should  not  be  dismissed.    Hall  v.  Ry.  Co.,  250. 

Same:  Assessment  of  damages.  Where  it  was  a  matter  of 
record  that  the  plaintiff  in  condemnation  proceedings  never  ac- 
quired the  ground  from  which  the  right  of  way  was  taken  over 
one  of  two  tracts  described  in  the  proceeding,  it  will  be  pre- 
sumed in  estimating  the  damages  to  his  farm  that  the  jury 
took  into  consideration  only  the  damage  to  the  other  tract,  but 
if  this  were  not  true  the  error  could  be  corrected  on  appeal 
to  the  district  court.    Idem. 

Same.  The  issues  in  condemnation  proceedings  are  the  same  on 
appeal  as  before  the  sheriff's  Jury,  though  the  estimate  of  dam- 
ages is  to  be  made  without  reference  to  the  award  appealed 
from.    Idem. 

Recovery  of  possession:  Equitable  action.  Where  one  is  in 
possession  of  leased  premises  claiming  the  right  thereto  by 
virtue  of  having  purchased  the  rough  feed  on  the  place,  and, 
by  assignment  of  the  lease,  the  rightfulness  of  his  possession 
can  not  be  determined  in  an  equitable  action,  as  there  is  a 
plain,  speedy  and  adequate  remedy  at  law.  Doige  v.  Bruce, 
210. 

Rescission:  Evidence.  In  an  action  to  recover  the  consideration 
paid  for  land  in  personal  services,  upon  rescission  of  the 
contract  because  of  failure  of  title,  evidence  of  the  value  of  the 
services   rendered  is   admissible.     Oliver  v.   Kneedler,   158. 

Options:  Manner  of  exercise:  How  determined.  The  manner  of 
exercising  an  option  is  to  be  gathered  from  the  language  of  the 
instnmtient  creating  it,  aided  by  competent  parol  evidence  of  the 
intent  of  the  parties.    Breen  v.   Mayne,  399. 

Same:  Acceptance.    An  offer  without  an  acceptance  does  not  con- 
stitute   a    contract,    and    generally    the    acceptance    must    accord 
with  the  terms  of  the  offer.    Idem. 
Vol.  141  Ia.— 52 
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Same:  Ezerdie  of  option.  Under  a  contract  agreeing,  at  the 
purchaser's  option,  to  sell  certain  lands  at  any  time  before 
a  fixed  date  at  an  agreed  price  payable  on  delivery  of  a  deed, 
and  with  a  further  provision  that  if  the  buyer  sold  the  land 
within  the  time  the  owner  would  make  a  deed  to  the  purchaser 
and  furnish  an  abstract  showing  perfect  title,  and  would  also 
accept  the  purchaser's  note  and  mortgage  for  a  deferred  pay- 
ment, it  is  held  that  a  payment  of  the  purchase  price  was  not 
essential  to  completion  of  the  contract,  and  that  the  holder 
of  the  option  could  make  his  election  to  purchase  in  any  law- 
ful manner  within  the  time  limit,  and  within  a  reasonable  time 
thereafter  tender  the  purchase  price.    Idem, 

Same:    Statute  of  frauds.    An  option  contract  for  the   sale  of 

land    signed    by    the    party    to    be    charged    is  not    within    the 

statute  of  frauds,  therefore  the  acceptance  of  the  option  need 
not  be  in  writing.    Idem. 

Same:  Acceptance  of  option:  Evidence.  The  acceptance  of  an 
option  to  purchase  land  must  be  unqualified  and  unequivocal 
and  communicated  to  the  party  extending  it,  and  must  become 
by  the  acceptance  a  mutual  binding  contract  Evidence  held 
insufHcient   to   show   acceptance.    Idem, 

RECEIVERS. 

Appointment  of  receiver.  Where  it  appeared  that  the  judg- 
ment defendant  was  insolvent,  that  he  had  attempted  a  fraud- 
ulent transfer  of  the  stock  of  goods  to  his  father,  of  which  he 
was  in  possession,  and  upon  which  plaintiff  had  a  lien,  and 
that  both  he  and  his  father  were  drawing  money  from  the 
business,  the  appointment  of  a  receiver  in  an  action  to  subject 
the  property  to  the  judgment  was  proper.    Rankin  v.  Stultz,  68i. 

REFERENCE  OP  CAUSES.    See  Practice. 
REFORMATION    OF   INSTRUMENTS.    See   Equity 

REPLEVIN. 

Pleading:  Evidence.  In  an  action  for  the  recovery  of  personalty 
where  the  issue  is  simply  as  to  whether  defendant  agreed  to 
hold  the  property  as  plaintiffs  bailee,  the  plaintiff  may  prove 
without  pleading  the  fact  that  a  stipulation  in  the  receipt 
given  for  the  property  is  not  binding  upon  him,  because  inserted 
without  his  knowledge  and  contrary  to  the  oral  agreement.  Dec 
v.    Automobile    Co.,    610. 
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Same:  Raffling:  Transfer  of  title:  EstoppeL  Where  the  owner  of 
an  automobile  disposed  of  the  same  by  means  of  a  raffle  and  made 
no  attempt  to  rescind,  but  gave  the  successful  party  an  order 
for   the   machine   on  those   in   actual   possession   of   the   same, 

.  there  was  an  effectual  transfer  of  title  as  between  the  owner 
and  such  successful  party;  and  the  parties  in  possession  were 
in  no  position  to  question  the  legality  of  plaintiffs  title,  because 
acquired  through  a  raffle,  especially  after  recognizing  the  order 
and  agreeing  to  hold  the  same  for  the  transferee.    Idem. 

RENTS   AND    PROFITS.    See   Real   Property. 

RESCISSION.    See    Equity— Partnership— Real    Property. 

SALES. 
Conditional   sale:    Forfeiture:   Waiver:    Equitable   jurisdiction. 

Although  a  contract  for  the  sale  of  personal  property  reserving 
title  in  the  seller  until  the  purchase  price  was  fully  paid  author- 
ized a  forfeiture  in  case  of  default  in  payment,  such  right 
of  forfeiture  was  not  the  exclusive  remedy  but  could  be  waived, 
and  a  suit  in  equity  brought  to  enforce  the  claim  as  a  lien 
against  the  property:  as  where  there  was  a  dispute  as  to  the 
balance  due  and  the  seller  waived  his  right  to  forfeit  the  con- 
tract, asked  to  have  the  amount  due  ascertained  and  that  he  retain 
his  lien  on  the  property  therefor,  his  cause  was  triable  in  equity 
and  a  motion  to  transfer  to  the  law  docket  was  properly  over- 
ruled.   Gigray  v.  Mumper,  396. 

Failure  of  consideration:  Evidence.  Evidence  in  an  action 
for  the  price  of  stock  food  that  the  defendant  sold  the  first 
shipment  which  was  all  right  but  that  his  customers  refused  to 
buy  the  second  on  the  ground  that  it  was  worthless,  and  that 
defendant  used  some  and  found  it  worthless,  was  not  sufficient  to 
support  a  plea  of  failure  of  consideration.  Acme  Food  Co.  v. 
Howerton,  265. 

Warranty:  Instruction.  An  instruction  that  any  positive  state- 
ment of  fact  and  not  of  opinion  as  to  the  quality  or  condi- 
tion of  the  thing  sold,  which  naturally  and  fairly  shows  that  the 
seller  intended  to  bind  himself  to  its  truth  and  the  buyer  so 
understood  and  relied  upon  the  statement,  constitutes  a  war- 
ranty, and  is  not  open  to  the  objection  that  it  makes  the  existence 
of  the  warranty  depend  upon  the  sellers  intention  to  bind  him- 
self to  the  truth  of  the  statement.    Barnes  v.  Love,  263. 

Same.  Where  the  courts  instructions  in  a  breach  of  warranty 
suit  in  the  sale  of  a  horse,  were  all  on  the  theory  that  if  the 


Digitized  by  LjOOQiC 


820  IKDEX. 

Sales  Continued  to  Slavdh  awd  Lnn. 

animal  was  affected  at  the  time  of  the  sale  with  ''moon  blind- 
ness" she  was  unsomid  within  the  terms  of  the  claimed  warranty, 
and  no  other  unsoundness  was  referred  to  in  the  evidence,  a 
further  instruction  that  disease  of  the  eyes  would  constitute 
unsoundness  was  not  necessary.    Idem, 

SECURITY  FOR  COSTS.    See  Costs. 

SCHOOLS. 

School  districts:  School  house  tax:  Certification.  When  the 
electors  of  a  school  district  have  voted  a  tax  at  the  annual  meet- 
ing for  school  house  purposes,  it  becomes  the  duty  of  the  secre- 
tary of  the  board  to  certify  the  same  to  the  supervisors  within 
the  time  and  as  required  by  Code,  section  2767,  regardless  of  any 
action  of  the  board,  unless  the  vote  is  rescinded  by  a  subse- 
quent vote  of  the  electors.    Kirchner  v.  Board  of  Directors,  43- 

Same:  Levy  of  school  house  tax.  The  fact  that  the  electors 
at  their  annual  meeting  voted  a  school  house  tax  in  excess  of 
that  which  can  legally  be.  levied  in  any  one  year  does  not 
render  the  action  of  the  electors  void,  but  the  supervisors  should 
make  the  legal  levy  notwithstanding  the  excessive  amount 
voted.    Idem, 

Special  school  meetings:  Duty  of  board:  Discretion:  Mandamus, 
A  board  of  school  directors  may  call  a  special  meeting  of  the 
electors  when  petitioned,  to  vote  upon  the  question  of  rescinding 
a  former  vote  authorizing  a  school  house«  tax,  but  the  statute 
makes  the  matter  discretionary  with  the  board  and  the  court 
will  not  require  it  to  act.    Idem. 

Same.  After  taxes  levied  for  school  purposes  in  accordance  with 
a  vote  of  the  electors  of  the  district  have  become  due,  and  a 
part  or  all  have  been  paid,  an  action  to  require  the  board  to  call 
a  special  meeting  to  vote  upon  the  question  of  rescinding  the 
former  vote   will  not   lie.    Idem. 

School  tax:  Certification.  The  certificate  of  a  school  clerk  to 
the  supervisors  certifying  that  a  tax  was  voted  by  the  electors 
upon  the  taxable  property  of  the  district  is  not  void,  because 
indicating  an  attempt  to  levy  a  tax  on  the  property  belonging 
to  the  district  itself.    Idem. 

SLANDER  AND  LIBEL. 

Slander  per  se.  If  used  in  a  defamatory  sense  the  statement 
that   plaintiff,   a   married   woman,   was   too   intimate   with  the 
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hired  man  is  slanderous  per  se,  although  the  word   "intimate" 
is  capable  of  use  in  an   innocent  sense.    Arnold   v.   Lutz,  596. 

Same:  Evidence:  Instruction.  Persons  to  whom  alleged  slan- 
derous words  were  spoken  may  testify  as  to  the  sense  in  which 
they  understood  the  words  to  be  used;  and  the  jury  is  to 
determine  whether  the  words  were  used  in  a  defamatory 
sense.    Idem. 

STATUTES.    See   Courts— Practice— Pure  Food. 

STATUTE   OP   FRAUDS.    See   Negotiable   Instruments— Real 
Property. 

STREET  RAILWAYS.    See  Railways. 

SUPERSEDEAS  BOND.    See  Suretyship. 

SURETYSHIP. 

Contribution:  New  bond:  Primary  liability.  While  the  giving 
of  a  new  executor's  bond  does  not  ordinarily  of  itself  release 
the  old  one,  but  the  sureties  thereon  are  treated  as  co-sureties 
and  are  liable  to  each  other  for  contribution  in  proportion  to 
their  respective  liability,  still  a  new  bond  may  be  given  under 
such  circumstances  that  the  sureties  thereon  undertake  a  primary 
liability:  as  where  the  surety  on  the  original  bond  was  the 
husband  of  the  testatrix  who  died  and  his  estate  was  about  to 
be  settled  and  distributed,  and  the  obligees  as  beneficiaries  of  the 
husband's  estate  were  thus  in  effect  sureties  for  themselves  as 
beneficiaries  of  their  mother's  estate,  the  new  bond  being  given 
under  an  order  of  court  directing  its  filing  and  a  discharge  of 
the  sureties  on  the  old  one  to  which  no  exception  was  taken, 
the  obligation  of  the  new  surety  became  the  primary  and  only 
liability  as  such.    Bankers  Surety  Co.  v.  Wyman,  574. 

Same:  New  bond:  Application  for.  Where  an  estate  is  pending 
and  unsettled  and  the  executor  is  required  by  an  order  of  court 
to  give  a  new  bond  because  of  the  death  of  the  surety  on  the 
old  bond,  it  is  not  material  to  the  proceeding  that  the  heirs 
appear   and    make    application    therefor.    Idem. 

Same:  Discharge  of  old  bond.  The  giving  of  a  new  executor's 
bond  in  compliance  with  an  order  of  court  is  an  assent  to  the 
further  provision  of  the  order  discharging  the  old  one  upon 
filing  the  new  one.    Idem, 

Same:    Notice.    The  surety  on  an  executor's  bond  given  in  con- 
formity with  an  order  of  court  is  required  to  take  notice  of  mat-   ' 
tcrs  contained  in  the  order.    Idem. 
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Coiitribtttion:  Laches.  The  surety  on  an  executor's  bond  mast 
guard  his  own  right  to  contribution  from  prior  sureties,  as 
this  duty  does  not  devolve  upon  the  beneficiaries  of  the  estate; 
and  where  he  neglects  to  do  so  he  will  lose  any  right  he  may 
have  had  by  laches.    Idem. 

Snperiedeas  bond:  Baforcement  of  judgment:  Injunction.  Upon 
the  rendition  of  a  judgment  against  an  executor  the  surety  on 
his  oflSdal  bond  agreed  to  indemnify  another  surety  on  his 
supersedeas  bond  given  to  perfect  the  appeal,  in  which  the 
supersedeas  surety  agreed  to  perform  the  judgment  of  the 
supreme  court.  Held,  that  the  liability  of  the  supersedeas  surety 
was  primary  and  operated  to  the  benefit  of  the  surety  on  the 
executor's  bond;  and  the  judgment  having  been  affirmed  the 
surety  on  the  executor's  bond  had  no  such  interest  in  the  matter 
as  would  authorize  it  to  enjoin  the  collection  of  the  judgment 
from  the  supersedeas  surety.    Idem, 

Substitution:  Contribution.  Where  the  surety  on  an  executor's 
substituted  bond  gave  an  indemnif3ring  bond  to  secure  the  execu- 
tor's surety  on  a  supersedeas  bond,  such  indemnifying  bond  was 
not  binding  on  the  estate  of  the  first  surety  even  if  the  estate 
was  liable  to  the  substituted  surety  for  contribution.    Idem. 

Same.  Contribution  between  sureties  is  not  dependent  upon 
privity  or  knowledge,  and  the  sureties  need  not  be  parties  to 
the  same  instrument;  but  it  is  essential  that  they  be  bound  by 
the  same  principal  and  for  the  performance  of  the  same  duty. 
Idem. 

Indemnity:  Extinguishment.  No  change  in  the  form  of  indebted- 
ness originally  secured  by  mortgage  will  operate  to  release  the 
mortgage  so  long  as  the  identity  of  the  debt  can  be  traced; 
so  that  where  plaintiff  became  surety  for  defendant's  debt, 
taking  a  mortgage  to  indemnify  himself  aflrainst  loss,  pajrmcnt  by 
defendant  of  his  debt  with  money  borrowed  from  another  source 
with  plaintiff  as  surety,  did  not  operate  to  terminate  the  surety- 
ship  and    extinguish   the   mortgage.    Gribben    v.    Gement,    I44« 

Same:  Action  of  surety:  When  not  prematurely  brought:  lim- 
itations. Where  the  surety  on  a  note  to  a  bank,  to  whom  the 
debtor  had  given  a  note  and  mortgage  as  indemnity,  had  an  ac- 
count to  his  credit  in  the  bank  for  more  than  the  amount  of 
the  debtors  obligation,  and  he  agreed  with  the  cashier  that  the 
sum  due  from  the  debtor  which  had  matured  should  be  charged 
to  his  account,  his  action  against  the  debtor  on  his  indemnity 
paper  was  not  prematurely  brought,  although  he  did  not  formally 
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pay  the  same  until  after  suit  was  commenced;  and,  even  if 
prematurely  brought  its  actual  payment  before  trial  would  en- 
title the  surety  to  maintain  the  action  on  the  filing  of  a  supple- 
mental petition  showing  that  fact;  nor  was  the  action  by  the 
surety  barred  because  payment  to  him  of  the  debtor's  obligation 
was  not  pleaded  within  ten  years  from  maturity  of  his  indemni- 
fying note  and  mortgage.    Idem, 

TAXATION.     See   Schools. 

Erroneous  sale:  Official  record  of  same:  Rights  of  owner. 
Where  a  tax  payer  has  paid  the  taxes  demanded  of  him  but 
the  treasurer  gave  him  a  receipt  covering  an  incorrect  descrip- 
tion by  omitting  a  portion  of  the  premises,  and  after  sale  but  be- 
fore time  for  redemption  expired  he  discovered  the  error  and 
made  a  notation  on  the  tax  record  of  the  fact  that  the  sale  was 
erroneous,  as  authorized  by  statute,  the  owner  can  rely  on  the 
record  so  made;,  and  the  treasurer  has  no  authority  to  erase 
the  entry  and  issue  a  deed  to  the  purchaser  without  notice  to 
the  owner  and  an  opportunity  given  for  him  to  protect  his 
rights.    Burchardt  v.  Scofield,  336. 

Same:  Negligence:  Equitable  relief.  A  tax  payer  is  not  to  be 
charged  with  negligence  simply  because  he  relies  upon  informa- 
tion given  him  by  a  cbunty  treasurer  respecting  the  taxes  he 
is  required  to  pay,  and  if,  having  made  timely  effort  to  pay 
the  same  or  to  redeem  from  a  sale,  he  is  misled  by  the  con- 
duct or  mistake  of  the  officer  a  court  of  equity  will  grant  him 
relief.    Idem. 

Redemption:  Proof  of  service  of  notice:  Duty  of  treasurer. 
Upon  the  return  of  servic'e  of  notice  of  the  expiration  of  the 
period  of  redemption  from  a  tax  sale,  it  becomes  the  mandatory 
duty  of  the  treasurer  to  forthwith  report  the  same  in  writing 
to  the  auditor,  that  he  may  know  the  exact  time  when  the 
right  of  redemption  expires;  and  until  this  is  done  he  may 
rightfully  receive  redemption  from  those  entitled  to  redeem,  and 
especially  those  who  have  not  been  served  with  notice  in 
due  time.    Ashen felter  v.  Seiling,  512. 

Same:  Proof  of  service  of  notice:  Presumption.  The  filing  of 
proof  of  service  of  a  redemption  notice  with  the  treasurer  is 
only  presumptive  evidence  of  completed  service,  and  where 
there  has  been  a  material  omission  of  any  required  step  by 
which  the  right  of  redemption  may  be  cut  off  this  presumption 
is  overcome;  as  where  the  treasurer  neglects  to  file  proof  of 
service  of  notice  with  the  auditor  as  required  by  statute.    Idem, 
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Same:  Construction  of  statutes.  The  right  of  redemption  from 
a  tax  sale  will  be  liberally  construed  in  favor  of  the  tax  payer. 
Idem. 

Same:  Service  of  notice  of  redemption:  Proof  of  service.    The 

affidavit  of  service  of  a  redemption  notice  must  show  at  whose 
direction  the  service  was  made,  and  the  notice  must  be  served 
upon  the  party  in  possession  to  support  a  tax  deed.    Idem, 

Refund  of  taxes:  Interest:  Mandamus.  The  statute  directing  the 
supervisors  to  order  the  refund  of  taxes  erroneously  or  illegally 
exacted  or  paid,  does  not  provide  that  the  county  shall 
pay  interest  on  the  money  refunded,  and  mandamus  will  not  lie 
to  compel  its  payment.    Home   Savings   Bank  v.   Morris,  s6a 

Same:  Statutory  action:  Recovery.  A  tax  payer  who  brings  his 
action  in  reliance  upon  the  statute  to  recover  interest  on  taxes 
wrongfully  exacted  can  not  recover  independently  of  the  statute. 
Idem. 

Refunding  taxes:  Statute:  Estoppel.    A  taxpayer  who  has  invoked 

the  provisions  of  the  statute  for  the  purpose  of  compelling  a 
refund  of  taxes  wrongfully  exacted  is  precluded  from  contend- 
ing that  the  statute  is  unconstitutional,  because  failing  to 
provide    for   interest   on   the   money   refunded.    Idem. 

TELEGRAPHS  A'i^D  TELEPHONES. 

Telegraphs:  Death  message:  Nondelivery:  Recovery  for  mental 
suffering.  Relation  by  affinity,  only,  will  not  raise  a  presumption 
of  such  cordial  intimacy  between  the  deceased  and  the  addressee 
in  a  death  message,  as  wilU  support  a  recovery  for  mental  suffer- 
ing for  its  nondelivery,  but  the  intimate  relations  of  the  parties 
must  be  shown;  it  is  not  necessary  however  that  the  company 
should  know  of  their  special  relations  at  the  time  of  sending 
the  message.     Foreman  v.   Telegraph   Co.,  32. 

Same.  A  son  may  recover  damages  for  mental  anguish  by  reason 
of  the  nondelivery  of  a  message  to  his  father  announcing  the 
death  of  his  wife,  thus  causing  the  father's  failure  to  attend  the 
funeral;  and  it  is  not  necessary  to  the  recovery  that  the  tele- 
graph company  had  notice  that  it  would  cause  him  mental  an- 
guish  if   his    father   were   not   present.    Idem. 

TENDER     See  Real  Property. 

TRACTION   ENGINES.    See   Highways. 
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TRUSTS.    S«c  Homesteads. 

Statutes:  Evidence.  Both  the  statute  of  frauds  and  Code  sec- 
tion 2918,  requiring  that  declarations  of  trust  must  be  executed 
as  deeds  of  conveyance,  relate  to  the  character  of  evi- 
dence and  do  not  declare  a  parol  trust  in  lands  invalid;  so  that 
where  the  trustee  admits  the  trust,  or  where  a  parol  trust  has 
been  fully  executed  they  have  no  application.  Johnston  v. 
Jickling,   444. 

VENDORS.    See  Judgments— Real  Propekty. 

WAIVER.    See  Real  Property— Sales. 

WARRAl<ftY.    See  Sales. 

WASTE.    See  Landlord  and  Tenant. 

WATERS.    See  Drainage. 

WILLS. 

Charitable  bequest:  Uncertainty.  A  bequest  for  charitable  pur- 
poses will  be  given  effect  if  it  can  be  done  consistently  with 
established  rules.  The  will  in  question  bequeathed* a  certain  sum 
to  a  particular  Presbyterian  Church  of  which  the  testator  was  a 
member,  and  by  a  further  provision  gave  to  home  and  foreign 
missions  a  sum  to  be  equally  divided.  The  church  was  a  part  of 
the  national  organization,  with  a  board  of  home  missions  and  a 
board  of  foreign  missions,  to  which  the  church  contributed  to 
assist  them  in  carrying  on  their  charitable  enterprises.  Held, 
that  the  testator  intended  the  bequest  for  the  boards  of  the  home 
and  foreign  missions  and  was  not  void  for  uncertainty.  In  re 
Estate   of   Johnston,    109. 

Construction:  Estate  devised:  Power  of  sale.  A  will  devising 
to  the  wife  of  testator  all  his  property  "to  be  used  by  her  and 
enjoyed  as  she  may  choose  during  her  natural  life,  and  at  her 
death  it  any  property  is  remaining  to  be  divided  equally  among 
my  children,"  does  not  pass  to  the  widow  a  fee  simple  title  to  the 
real  property;  although  her  power  of  sale  is  such  as  to  cut  off 
the   interest   of   the   children   therein.    Paxton   v.    Paxton,   96. 

Construction:  Interest  as  part  of  legacy.  The  intention  of  a 
testator  as  gathered  from  the  provisions  of  his  will  when 
considered  together  will  govern  in  its  construction;  so  that  while 
as  a  general  rule  interest  on  legacies  does  not  commence  to  run 
until  after  or  at  the  death  of  testator,  still  where  the  testator 
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has  dearly  provided  that  a  specific  legacy  shotild  be  increased 
by  interest  on  the  som  from  a  certain  date  prior  to  his  death* 
the  general  rule  does  not  apply.    In  re  Estate  of  Dnncansoii,  564. 

Same.  In  the  instant  case  the  will  provided  that  certain  legyies 
should  be  increased  by  interest  from  a  certain  date  prior  to 
testator's  death,  and  by  other  provisions  that  the  legacies  shook! 
be  paid  from  the  proceeds  of  certain  lands  to  be  sold  by  a 
devisee  to  whom  they  were  given  subject  to  the  legacies,  or  who 
should  pay  interest  from  such  date,  but  none  of  the  legacies 
were  to  be  paid  until  the  youngest  legatee  had  reached  hb 
majority.  Held,  that  while  the  provisions  relating  to  the  sak 
of  the  land  were  uncertain  as  to  payment  of  interest,  still  it  would 
not  overcome  the  direct  provision  for  pasrment  thereof  from  tibe 
specified  date.    Idem. 

Contest:  Appeal:  Service  of  notice  on  co-parties.  G>-parties  mat 
joining  in  an  appeal  must  be  served  with  notice  thereof,  unless 
it  is  made  to  appear  that  such  parties  can  not  be  prejudidally 
affected  by  a  reversal  ;•  so  that  an  appeal  from  a  judgment  setting 
aside  a  will  taken  by  part  of  defendants  will  be  dismissed  for 
failure  to  serve  with  notice  those  not  appealing,  where  it  appears 
that  those  not  served  would  take  more  as  heirs  than  they  would 
under  the  will;  and  the  court  will  not  speculate  as  to  the  possi- 
bilities by  which  it  mig^t  be  to  the  interest  of  such  co-parties  to 
sustain  the  wilL    In  re  Will  of  Dow^s,  26& 
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